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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  of  Illinois. 


(No.  1 21 24. — Reversed  and  remanded.) 

Edward  Hopkinson  et  al.  Appellees,  vs,  Louisa  Svvaim 

et  aL — (H.  C.  Ewalt,  Appellant.) 

Opinion  Med  June  20,  igi8. 

1.  Wii^LS — when  power  to  devisee  of  equitable  estate  for  life  is 
limited  to  creating  spendthrift  trust.  Where  a  testator  devises  to 
his  son  an  equitable  estate  for  life,  putting  the  title  in  trustees,  with 
a  legal  estate  in  remainder  to  the  children  of  said  devisee,  and 
provides  that  the  son  may  by  will  appoint  trustees  to  manage  the 
share  of  any  of  said  children  with  such  limitations  as  he  may  deem 
best  to  secure  the  property  to  such  child,  the  power  given  is  merely 
to  create  a  spendthrift  trust  as  to  the  share  of  any  child,  but  not 
to  dispose  of  any  share,  after  the  death  of  a  child,  to  the  issue  or 
survivors  of  the  deceased,  or  in  any  other  way. 

2.  Same — execution  in  excess  of  a  power,  if  severable,  is  void 
only  as  to  the  excess.  Where  there  has  been  a  full  execution  of 
a  power  and  something  has  been  added  which  is  not  authorized,  if 
the  boundaries  between  the  excess  and  the  rightful  execution  are 
distinguishable  and  severable  the  execution  is  good  and  the  ex- 
cess, only,  void. 

3.  Same — a  trust  may  be  created  to  remove  income  of  property 
from  control  of  beneficiary  and  creditors.  Trusts  whereby  the  in- 
come from  property,  real  or  personal,  may  be  required  to  be  paid  to 
a  beneficiary  but  shall  be  beyond  his  control  and  beyond  the  reach 
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of  his  creditors  while  in  the  hands  of  the  trustee  may  be  created 
and  will  be  sustained  by  the  courts. 

4.  Same — a  restriction  upon  alienation  need  not  be  in  express 
terms.  The  intention  of  the  testator  determines  the  construction  of 
his  will,  and  it  is  not  necessary  that  a  restriction  upon  alienation 
shall  appear  in  express  terms  if  the  intention  is  clearly  to  be  gath- 
ered from  the  instrument. 

5.  Same — statement  of  the  rule  against  perpetuities.  The  rule 
against  perpetuities  is  that  every  interest  dependent  upon  a  con- 
dition precedent  must  vest  within  a  life  or  lives  in  being  at  the 
creation  of  the  interest  and  twenty-one  years,  and  if  the  terms  of 
the  creation  of  the  interest  are  such  that  a  violation  of  the  rule 
may  possibly  happen  the  interest  fails. 

6.  Same — when  trusts  created  under  a  power  do  not  violate  the 
rule  against  perpetuities.  Where  a  testator  devises  his  property  in 
trust,  giving  his  son  an  equitable  life  estate,  with  the  legal  estate 
in  remainder  to  his  son's  children,  and  creates  'a  power  in  his  son 
to  appoint  the  share  of  any  of  said  children  in  trust  to  secure  its 
use  and  enjoyment  by  the  child,  the  validity  of  the  trusts  created 
by  the  son  in  his  will  in  execution  of  the  power,  as  to  v/hether  they 
violate  the  rule  against  perpetuities,  must  be  determined  on  the 
basis  of  the  facts  existing  at  the  time  of  the  creation  of  the  power 
by  the  will  of  the  ancestor,  regardless  of  whether  an  excess  execu- 
tion of  the  power  by  the  son's  will  violates  said  rule. 

7.  Same — possibility  of  void  appointment  under  power  will  not 
render  power  void  as  against  rule  against  perpetuities.  The  mere 
possibility  that  a  void  appointment  may  be  made  under  a  power 
when  the  power  may  be  completely  executed  in  favor  of  all  its 
objects  without  violating  the  rule  against  perpetuities  will  not  in- 
validate an  appointment  which  satisfies  the  rule. 

8.  Same — restraint  upon  alienation  is  allowed  by  creation  of  a 
spendthrift  trust.  A  testator  may  devise  a  remainder  in  fee  to  his 
grand-daughters  and  at  the  same  time  provide  for  the  creation  of 
a  trust  by  his  son,  to  whom  he  had  given  the  equitable  life  estate, 
to  secure  the  enjoyment  of  said  remainder  to  the  daughters,  as  the 
creation  of  a  spendthrift  trust  is  an  exception  to  the  rule  against 
restraining  a  devisee  in  fee  simple  from  selling  his  land. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Lyman  McCarl,  and  Barbkr  &  Barber,  for  appellant. 

CoNKUNG  &  Irwin,  for  appellees. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Edward  Hopkinson,  individually  and  as  trustee  under 
the  will  of  Eliza  Hopkinson,  and  Edward  Hopkinson  and 
the  Fidelity  Trust  Company  of  Philadelphia,  substituted 
trustees  by  appointment  of  the  court,  under  the  will  of  Wil- 
liam Swaim,  Jr.,  filed  a  bill  in  the  circuit  court  of  Sanga- 
mon county  praying  for  the  partition  of  looo  acres  of  land 
situated  in  Sangamon,  Macon  and  Christian  counties  and  ^ 
for  a  construction  of  the  wills  of  James  Swaim  and  Wil- 
liam Swaim,  Jr.  The  land  formerly  belonged  to  William 
Swaim,  who  devised  it  by  his  will,  which  was  admitted  to 
probate  in  the  orphans'  court  of  the  city  and  county  of 
Philadelphia,  Pennsylvania,  on  July  29,  1846,  to  his  son, 
James  Swaim,  and  his  daughter,  Eliza  Swaim,  in  fee  sim- 
ple, in  equal  parts.  Eliza  Swaim  died  in  191 1  leaving  a 
will,  and  no  controversy  arises  in  regard  to  the  interest  of 
her  devisees  in  the  undivided  one-half  of  the  land.  James 
Swaim  was  a  resident  of  Philadelphia  and  died  on  March 
I3j  1870,  leaving  a  widow  and  William  Swaim,  Jr.,  his  son 
and  only  heir.  His  will  was  admitted  to  probate  and  de- 
vised his  half  interest  in  the  land  in  question  in  trust,  sub- 
ject to  the  payment  of  an  annuity  to  his  wife,  to  pay  the 
income  to  his  son,  William  Swaim,  during  his  life,  "then,  ^ 
immediately  upon  his  decease,  in  trust  for  the  children  of 
the  said  William  Swaim,  and  the  issue  of  such  as  may  be 
then  deceased,  in  such  parts,  shares  and  proportions  and  for 
such  estates  as  they  would  be  entitled  to  if  the  said  Wil- 
liam Swaim  had  died  intestate  without  leaving  any  widow, 
seized  and  possessed  absolutely  thereof ;  provided,  however, 
'that  it  shall  and  may  be  lawful  for  the  said  William  Swaim, 
if  he  thinks  proper  so  to  do,  by  any  instrument  in  writing 
in  the  nature  of  a  last  will  and  testament  under  his  hand 
and  seal,  to  appoint  the  said  share  or  part  or  proportion 
of  arty  of  his  said  children,  or  of  the  child  or  children  of 
any  deceased  child,  to  any  trustee  or  trustees,  in  trust  for 


Digitized  by 


Google 


14  HoPKiNSON  V.  SwAiM.  [284  in. 

the  sole  and  separate  use  of  said  child  or  issue  of  said  de- 
ceased child,  and  under  such  limitations  and  restrictions  as 
in  his  discretion  he  may  deem  best,  so  as  to  secure  the  same 
to  the  said  child  or  issue  of  deceased  child,  for  his,  her  or 
their  sole  and  separate  use,  maintenance  and  enjoyment" 
The  widow  of  James  Swaim  died  on  March  21,  1875,  ^^^ 
William  Swaim,  Jr.,  died  testate  on  April  7,  1877,  leaving 
a  widow  and  three  daughters,  all  born  in  James  Swaim's 
lifetime,  who  subsequently  married, — Catharine  Marguerite 
Davenhill,  Amelia  Ellery  and  Eliza  Battanchon.  His  will 
was  admitted  to  probate  in  Philadelphia,  and  provided  in 
regard  to  the  lands  in  controversy,  after  making  provision 
for  an  annuity  to  his  wife  in  accordance  with  the  terms  of 
his  father's  will,  as  follows : 

"I  do  hereby,  in  pursuance  of  tlie  power  and  authority 
in  me  vested  by  the  said  last  will  and  testament  of  my 
father,  James  Swaim,  deceased,  hereby  direct,  limit  and  ap- 
point, subject  to  the  direction  and  appointment  hereinbe- 
fore made  in  favor  of  my  widow,  the  following  new  trusts 
touching  the  said  lands,  tenements,  hereditaments  and  prop- 
erty so  devised  in  trust  for  my  use  and  that  of  my  descend- 
ants by  the  last  will  and  testament  aforesaid ;  that  is  to  say, 
I  direct,  limit  and  appoint  the  share,  part  or  proportion  of 
each  of  my  children,  and  the  share,  part  or  proportion  of 
each  of  the  children  of  any  deceased  child  of  mine,  or  in  and 
to  the  said  lands,  tenements,  hereditaments  and  property, 
unto  the  Hon.  Edward  King  and  William  S.  Price,  Esq., 
of  the  city  of  Philadelphia,  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators  and  assigns  of  such  sur- 
vivor, from  and  after  my  decease  to  have,  hold  and  possess 
the  said  lands,  tenements,  hereditaments  and  property  upon 
and  for  the  trusts,  interests  and  purposes,  and  with  and  un- 
der and  subject  to  the  powers,  provisions  and  declaration 
hereinafter  mentioned;  that  is  to  say,  upon  the  trust  that 
they,  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivor,  do  and  shall 
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(after  discharging  the  necessary  expensel  incident  to  the 
execution  of  the  trusts  and  paying  and  satisfying  the  afore- 
said annuity  to  my  widow)  divide  and  pay  over  the  net* 
rents,  issues  and  profits,  income  and  dividends  of  the  said 
trust  estate  as  the  same  shall  accrue  and  become  due  and 
payable,  unto  my  said  wife,  Louisa  Swaim,  as  the  guardian 
of  my  three  children,  Catharine  Marguerite,  Amelia  and 
Eliza  Swaim,  in  equal  parts  and  shares,  for  the  use  and 
benefit  of  my  said  children,  until  they  respectively  arrive  at 
the  age  of  twenty-one  years ;  and  as  and  after  each  of  my 
said  children  respectively  arrive  at  the  age  of  twenty-one 
years,  to  pay  her  said  part  and  share  of  the  said  rents,  is- 
sues, profits,  income  and  dividends  to  her  directly,  whether 
she  be  covert  or  sole,  during  all  the  period  of  her  natural 
life,  for  her  separate  use  and  benefit,  the  said  income  to  be 
and  at  all  times  to  remain  free  and  exempt  from  the  power 
and  control  of  any  husband  and  from  liabilities  for  any  ^ 
debts  or  engagements.  The  receipts  of  my  children  for 
such  payments  to  them,  whether  covert  or  sole,  shall  be 
deemed  and  taken  to  be  good  and  sufficient  vouchers  and 
acquittances  for  the  said  trustees,  or  either  of  them,  in  the 
settlement  of  their  accounts,  but  if  either  or  any  of  my  said 
children  depart  this  life  unmarried,  leaving  the  others,  or 
either  of  them,  her  surviving,  then  and  in  that  case  upon 
the  trust  that  they,  the  said  Edward  King  and  William  S. 
Price,  and  the  survivor  of  them,  and  their  heirs,  executors, 
administrators  and  assigns  of  such  survivor,  shall  and  do 
pay  over  the  said  rents,  issues,  profits,  income  and  dividends 
to  the  survivor  or  survivors  of  my  said  children  during  the 
period  of  her  or  their  natural  life.  If,  however,  either  or 
any  of  my  said  children  depart  this  life  leaving  the  others 
or  either  of  them,  and  also  lawful  issue  of  such  deceasedv^^ 
child,  her  surviving,  then  and  in  such  case  the  said  trustees 
shall  pay  over  to  or  for  such  issue  the  part  and  share  of 
said  rents,  issues,  profits,  income  and  dividends  which  his, 
her  or  their  parent  would  have  been  entitled  to  if  living,  in 
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equal  parts  and  shares  as  between  or  among  such  issue,  for 
their  sole  and  separate  use,  during  the  natural  life  of  the 
•survivor  of  my  said  three  children,  Catharine  Marguerite, 
Amelia  and  Eliza  Swaim;  and  from  and  immediately  after 
the  decease  of  the  survivor  of  my  said  children,  in  trust 
that  the  said  Edward  King  and  William  S.  Price,  and  the 
survivor  of  them,  and  the  heirs,  executors  and  administra- 
tors and  assigns  of  such  survivor,  shall  and  will  grant  and 
convey,  and  assure,  assign,  transfer,  set  over  and  pay  the 
estate,  real  and  personal,  the  subjects  of  the  trusts  held  and 
possessed  by  tliem,  whatsoever  and  wheresoever,  including 
as  well  that  devised  in  trust  under  the  last  will  and  testa- 
ment of  my  father,  James  Swaim,  deceased,  as  that  which 
I  have  otherwise  acquired  or  may  hereafter  acquire,  and 
not  hereinbefore  disposed  of,  unto  the  lawful  issue  of  my 
said  three  children,  Catharine  Marguerite,  Amelia  and  Eliza 
Swaim,  or  to  the  lawful  issue  of  such  of  my  said  children 
as  have  left  such  issue  her  or  them  surviving,  and  in  such 
manner  that  the  issue  of  each  of  my  children  that  has  died 
leaving  issue  shall  receive  his,  her  or  their  parents'  share  of 
the  said  estate,  and  as  between  such  issue,  in  equal  parts 
and  shares,  but  if  all  my  said  children  die  without  leaving 
issue,  then  in  trust  to  grant  and  convey,  and  assure,  assign, 
transfer,  set  over  and  pay  the  said  estate,  real  and  personal, 
unto  the  persons  who  would  be  entitled  to  the  said  property 
and  estate  derived  by  me  from  my  fatlier,  James  Swaim, 
deceased,  under  the  provisions  of  his  aforesaid  will,  if  I 
had  not  by  this  instrument  executed  any  of  the  powers  of 
appointment  hereinbefore  recited  or  referred  to." 

Eliza  Swaim  Battanchon  died  on  June  9,  1908,  without 
issue,  leaving  Charles  F.  F.  Battanchon,  her  surviving  hus- 
band, to  whom  by  her  will,  which  was  admitted  to  probate 
in  the  surrogate's  court  of  Richmond  county.  New  York, 
she  devised  and  bequeathed  all  her  property.  Afterward, 
upon  the  adjudication  of  the  third  account  of  William  S. 
Price,  surviving  trustee  under  the  will  of  William  Swaim, 
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Jr.,  the  wills  of  James  Swaim  and  William  Swaim  were 
interpreted  by  the  orphans'  court  of  Philadelphia  county, 
and  the  balance  of  principal  personalty  shown  by  that  ac- 
count, being  certain  funds  held  upon  the  same  trusts  as  the 
real  estate,  was  awarded  one-third  to  the  administrator  of 
the  estate  of  Eliza  Battanchon  and  two-thirds  in  further 
trust,  the  court  finding  that  the  power  of  appointment  un- 
der the  will  of  James  Swaim  was  not  well  executed  by  Wil-  ^^ 
liam  Swaim,  Jr.,  so  far  as  the  execution  thereof  relates  to 
the  disposition  of  the  principal  after  the  respective  deaths 
of  the  three  daughters  of  William  Swaim,  Jr.  Appeals 
were  taken  by  the  surviving  trustee  and  the  two  surviving 
daughters  to  the  Supreme  Court  of  Pennsylvania  but  were 
subsequently  withdrawn,  and  in  June,  191 1,  an  agreement 
was  made  by  Charles  F.  F.  Battanchon,  in  his  own  right  and 
as  administrator  of  the  estate  of  Eliza  Battanchon  and  as 
sole  heir  and  devisee  under  her  will,  and  Henry  P.  Brown, 
as  administrator  with  the  will  annexed  of  her  estate  in  the 
State  of  Pennsylvania,  Catharine  M.  Davenhill,  Amelia  El- 
lery  and  William  S.  Price,  the  surviving  trustee,  reciting  the 
filing  of  the  trustee's  account  in  the  orphans'  court,  the  ad- 
judication by  that  court  and  the  taking  of  the  appeals  to 
the  Supreme  Court  and  settling  the  controversy  among  the 
parties,  as  follows:  (i)  The  appeals  shall  be  withdrawn; 
(2)  Henry  P.  Brown,  as  administrator  of  Mrs.  Battan- 
chon, shall  receive  as  his  share  of  the  personal  property 
held  in  trust  the  one-third  part  thereof  in  accordance  with 
the  adjudication  of  the  orphans'  court,  but  shall  pay  one- 
sixth  of  said  one-third  share  to  Catharine  M.  Davenhill, 
one-sixth  to  Amelia  EUery  and  two-thirds  to  Charles  F.  F. 
Battanchon;  (3)  Battanchon,  as  devisee  under  the  will  of 
Eliza  Battanchon,  shall  receive  in  fee  simple  as  his  share 
of  the  real  estate  held  in  trust  one-third  thereof,  but  shall 
transfer  and  convey  to  Catharine  M.  Davenhill  in  fee  sim- 
ple one-sixth  of  said  one-third  and  to  Amelia  Ellery  in  fee 
simple  one-sixth  of  said  one-third;  (4)  Battanchon,  as 
284-  2 
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devisee  under  the  will  of  Eliza  Battanchon,  shall  grant  and 
convey  all  his  interest  in  the  real  estate  situated  in  the  State 
of  Pennsylvania  to  William  S.  Price,  trustee,  to  be  held 
upon  the  same  trusts  for  which  he  now  holds  the  remaining 
part  or  share  of  said  estate;  (lo)  the  division  of  the  lands 
in  Missouri  and  Illinois  shall  be  made  in  the  same  propor- 
tion as  is  provided  in  respect  to  the  real  estate  in  Pennsyl- 
vania, and  until  such  division  shall  be  made  the  said  lands 
shall  be  deemed  to  be  held  for  the  use  of  the  parties  here- 
in and  according  to  their  several  interests  as  herein  agreed. 
The  division  of  the  personal  property  and  of  the  real  es- 
tate in  Pennsylvania  was  to  be  made  as  soon  as  practicable, 
and  the  division  of  the  lands  in  Missouri  and  Illinois  to  be 
made  as  soon  thereafter  as  practicable. 

Catharine  M.  Davenhill  and  Amelia  Ellery  are  both  liv- 
ing and  have  children,  who  are  defendants  to  the  bill.  On 
October  23,  191 1,  Amelia  Ellery  granted  and  assigned  to 
her  daughter,  Amey  Costantini,  a  full  one-third  part  of  all 
the  moneys  and  other  property,  real  and  personal,  to  which 
she  was  entitled  under  the  agreement  with  Battanchon  and 
others,  except  the  part  to  which  she  was  entitled  under  that 
agreement  of  the  fund  included  in  the  action  filed  in  the 
orphans'  court  in  Philadelphia  in  November,  1908.  Wil- 
liam S.  Price,  the  trustee  under  the  will  of  William  Swaim, 
Jr.,  died,  and  the  Fidelity  Trust  Company  was  appointed 
trustee  under  the  will.  H.  C.  Ewalt  answered  the  bill  and 
filed  an  interplea  admitting  the  facts  alleged,  and  averring 
that  after  the  filing  of  the  bill  Amelia  Ellery  and  her  hus- 
band conveyed  to  him  the  undivided  one-sixth  part  in  fee 
simple  of  all  the  real  estate  involved,  and  claiming  to  be 
the  owner  in  fee  simple  of  an  undivided  one-sixth  of  such 
real  estate  and  entitled  to  one-sixth  of  the  rents  and  profits 
accruing  after  the  date  of  his  deed. 

A  decree  was  entered  finding  that  Catharine  M.  Da- 
venhill is  entitled  to  an  undivided  i/36ths  part  of  the  real 
estate;    Amelia  Ellery  an  undivided  2/io8ths  part  there- 
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of;  Amey  Costantini  an  undivided  i/io8ths  part  thereof; 
Charles  F.  P.  Battanchon  an  undivided  one-ninth  part  there- 
of;  Edward  Hopkinson  and  the  FideUty  Trust  Company, 
trustees  under  the  will  of  William  Swaim,  Jr.,  deceased,  an 
undivided  one-third  part  tliereof  in  trust,  to  pay  out  of  the 
rents  and  profits  to  Catharine  M.  Davenhill  one-sixth  part 
thereof  directly,  whether  she  be  covert  or  sole,  during  all 
the  period  of  her  natural  life,  for  her  separate  use  and  bene- 
fit, the  said  income  to  be  and  at  all  times  to  remain  free 
and  exempt  from  the  power  and  control  of  any  husband 
and  from  liabilities  for  any  debts  or  engagements,  and  to 
Amelia  Ellery  one-sixth  part  thereof  subject  to  the  same 
provisions,  and  that,  subject  to  said  trusts  and  leasehold 
interests,  the  title  in  fee  simple  in  said  lands  is  now  vested 
in  Catharine  M.  Davenhill  of  an  undivided  one-sixth  part 
and  in  Henry  C.  Ewalt  of  an  undivided  one-sixth  part  of 
the  whole  of  the  real  estate.  H.  C.  Ewalt,  alone,  has  ap- 
pealed from  the  decree. 

The  controversy  arises  over  tlie  exercise  by  William 
Swaim,  Jr.,  in  his  will,  of  the  power  of  appointment  con- 
ferred upon  him  by  his  father's  will.  The  will  of  James 
Swaim  created  an  equitable  estate  for  life  in  William 
Swaim,  Jr.,  with  a  legal  estate  in  remainder  to  his  children 
in  fee  simple,  subject  to  the  power  conferred  upon  Wil- 
liam Swaim,  Jr.,  to  appoint  the  share  of  any  of  them  to 
any  trustee  or  trustees  in  trust.  The  language  conferring 
this  power  is  broad  enough  to  enable  William  Swaim,  Jr., 
to  create  a  spendthrift  trust,  for  it  authorized  him  to  create 
a  trust  not  only  for  the  sole  and  separate  use  of  any  child, 
but,  under  such  restrictions  and  limitations  as  in  his  dis- 
cretion he  might  deem  best  so  as  to  secure  the  property 
to  such  child  or  the  issue  of  a  deceased  child,  for  his,  her 
or  their  sole  and  separate  use,  maintenance  and  enjoyment. 
Therefore,  if  he  deemed  a  spendthrift  trust  the  best  provi- 
sion to  secure  the  enjoyment  of  the  property  to  any  child 
he  was  authorized  to  create  such  a  trust.     Whether  any 


Digitized  by 


Google 


20  HOPKINSON  V.  SWAIM.  [284  111. 

trust  was  to  be  created  was  left  entirely  to  his  discretion. 
If  he  failed  to  exercise  the  power  given  him,  his  children 
upon  his  death  would  take  the  property  in  fee  simple.  If 
he  chose  to  exercise  the  power  the  limitations  of  the  trust 
were  left  absolutely  to  his  discretion,  so  far,  of  course,  as 
not  prohibited  by  law.  He  could  not,  however,  deprive  his 
children  of  any  part  of  the  property  or  give  it  to  any  other 
person  or  reduce  their  interest  to  a  life  estate,  or  give  it, 
after  the  death  of  any  child,  to  her  issue  or  to  the  survivors, 
or  in  any  other  way.  The  Supreme  Court  of  Pennsylvania 
so  decided  in  the  case  of  Ewalt  v.  Davenhill,  257  Pa.  St. 
385,  where  it  was  held  that  the  will  of  William  Swaim, 
Jr.,  created  spendthrift  trusts  valid  during  the  lives  of  his 
daughters  but  invalid  so  far  as  it  attempted  to  continue 
the  trusts  beyond  tlieir  lives,  both  as  transgressing  the  rule 
against  perpetuities  and  as  being  in  excess  of  the  power 
vested  in  William  Swaim,  Jr.,  by  the  will  of  James  Swaim. 
William  Swaim,  Jr.,  had  no  interest  in  the  lands  in  ques- 
tion which  he  could  devise.  His  daughters  took  nothing 
under  his  will.  He  had  a  life  estate  only,  with  no  control 
over  the  remainder,  which  his  children  took  directly  from 
his  father  under  the  latter's  will,  except  the  power  to  de- 
clare a  trust  in  the  share  of  any  child  under  such  limita- 
tions and  restrictions  as  in  his  discretion  he  should  deem 
best  to  secure  the  same  to  the  sole  and  separate  use,  main- 
tenance and  enjoyment  of  such  child.  This  power  did  not 
extend  beyond  the  life  of  the  child.  Each  of  his  daughters 
took  under  James  Swaim's  will  a  remainder  in  fee,  which 
was  subject  only  to  his  power  to  declare  that  it  should  be 
held  in  trust  for  her  during  her  life.  The  power  to  appoint 
the  shares  of  his  children  to  trustees  was  completely  exe- 
cuted by  William  Swaim,  Jr.,  when  he  directed  that  the 
trustees  named  in  his  will  should  hold  the  lands  in  ques- 
tion in  trust,  to  pay  the  rents  and  profits  to  the  guardian  of 
his  children  until  they  should  arrive  at  the  age  of  twenty- 
one  years,  and  after  that  time  to  pay  to  each,  directly,  her 


Digitized  by 


Google 


Jaw, '18.]  HoPKiNSON  V.  Swaim.  21 

share  of  the  income  during  her  life  for  her  separate  use  and 
benefit,  free  from  the  control  of  her  husband  and  from  lia- 
bility for  any  debts  or  engagements.  The  subsequent  pro- 
visions by  which  he  undertook  to  dispose  of  the  property 
after  the  death  of  any  of  his  children  went  entirely  be- 
yond the  power  and  are  void.  Where  there  has  been  a  full 
execution  of  a  power  and  something  has  been  added  which 
is  not  authorized,  and  where  the  boundaries  between  the 
excess  and  the  rightful  execution  are  distinguishable  and 
severable,  the  execution  is  good  and  the  excess,  only,  void. 
(2  Sugden  on  Powers,  *75 ;  2  Washburn  on  Real  Property, 
sec.  1720;  Lawrence's  Estate y  136  Pa.  354.)  The  distinc- 
tion between  the  provisions  of  William  Swaim's  will  which 
were  within  the  limits  of  the  power  and  those  which  were 
not  is  perfectly  clear.  They  are  not  dependent  upon  one 
anotlier  or  inseparably  connected  as  a  single  act.  While  the 
terms  authorized  and  those  unauthorized  are  contained  in 
the  same  document  they  are  entirely  distinct.  The  power 
was  completely  executed,  and  the  independent,  unauthorized 
limitations  in  no  v/ay  affected  or  modified  the  execution. 
The  testator  was  not  disposing  of  his  own  property  but 
was  exercising  a  delegated  authority  over  the  property  of 
another.  So  far  as  he  acted  within  that  authority  his  act 
was  valid  and  must  be  given  effect ;  beyond  that  authority 
it  is  of  no  effect. 

It  is  argued  that  William  Swaim,  Jr.,  attempted  to 
devise  the  whole  estate  to  trustees  to  carry  out  a  single, 
complete  and  connected  scheme,  and  that  since  the  disposal 
of  the  body  of  the  estate, — an  essential  element  of  the 
scheme, — is  void  the  whole  trust  and  all  of  its  provisions 
must  fail.  William  Swaim  had  no  estate  in  these  lands  to 
devise  and  he  did  not  attempt  to  devise  any.  He  knew 
that  he  was  merely  executing  a  power  in  his  father's  will, 
for  his  own  will  recites  and  refers  to  it.  He  no  doubt 
mistook  the  extent  of  his  power,  for  after  fully  executing 
it  he  attempted  to  impose  other  conditions  and  limitations 
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which  were  unauthorized.  This  excess,  however,  does  not 
have  the  effect  to  invalidate  his  execution  of  the  power. 
Whether  the  estates  which  he  attempted  to  create  would 
have  been  in  violation  of  the  rule  against  perpetuities  or 
not  is  of  no  importance,  for  his  power  was  valid  and  did 
not  transgress  the  rule  against  perpetuities,  and  the  portion 
of  his  will  which  attempts  to  create  such  estates  being  un- 
authorized and  clearly  separable  from  the  valid  execution 
of  the  power  must  be  rejected  as  surplusage  and  void.  His 
intention  was  to  secure  the  income  of  the  property  to  his 
three  daughters  and  to  their  children  during  the  life  of 
his  daughters  and  the  last  survivor  of  them.  His  power 
only  went  to  the  extent  of  securing  the  income  of  each 
daughter  during  her  own  life.  It  is  hardly  to  be  imagined 
that  he  would  have  failed  to  execute  the  power  as  conferred 
upon  him  if  he  had  known  that  he  could  only  affect  the 
estate  of  each  daughter  during  her  own  life  and  not  after 
her  death  during  the  lives  of  her  sisters. 
.  It  is  argued  that  even  if  the  trusts  created  by  William 

Swaim's  will  are  separable,  the  trusts  for  the  lives  of  the 
daughters,  respectively,  are  void  as  illegal  restraints  upon 
the  enjoyment  of  the  estate  beyond  the  period  permitted  by 
the  rule  against  perpetuities.  It  is  claimed  that  the  ap- 
pointment imposes  no  restraint  upon  alienation,  but  that  if 
it  does  so  the  restraint  is  void.  Trusts  whereby  the  income 
from  property,  real  or  personal,  may  be  required  to  be  paid 
to  a  beneficiary  but  shall  be  beyond  his  control  and  beyond 
the  reach  of  his  creditors  while  in  the  hands  of  the  trustee 
may  be  created  and  will  be  sustained  by  the  courts.  (Steib 
V.  Whitehead,  iii  111.  247;  Wagner  v.  Wagner,  244  id. 
loi ;  Broadway  Nat.  Bank  v.  Adams,  133  Mass.  170;  Nich- 
ols V.  Eaton,  91  U.  S.  716.)  The  trusts  in  favor  of  the 
daughters  for  their  respective  lives  were  so  qualified.  While 
the  will  does  not  expressly  state  that  the  income  shall  not  be 
subject  to  alienation  by  the  beneficiary  it  does  states  that  the 
income  shall  be  paid  to  each  one  directly,  which  means  with- 
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out  the  intervention  of  any  medium,  agent  or  go-between, 
and  not  only  for  her  separate  use  and  benefit,  free  and 
exempt  from  the  power  and  control  of  her  husband,  but 
also  from  liabilities  for  any  debts  or  engagements.  There 
could  be  no  such  exemption  from  liability  for  debt  if  the 
beneficiary  could  convey  or  assign  the  income,  for  if  she 
could  do  so  it  could  also  be  seized  in  execution  or  attach- 
ment or  reached  by  a  creditor's  bill.  The  intention  of  the 
testator  determines  the  construction  of  the  will,  and  it  is 
not  necessary  that  a  restriction  upon  alienation  shall  ap- 
pear in  express  terms  if  the  intention  is  clearly  to  be  gath- 
ered from  the  instrument.  {Wagner  v.  Wagner,  supra; 
Smith  V.  Tozven,  69  Md.  yy;  Grot  he's  Appeal,  135  Pa. 
586.)  The  only  object  the  testator  could  have  had  in  creat- 
ing the  trust  was  to  secure  to  his  daughters  the  personal 
receipt  in  their  own  hands  of  the  net  income  of  the  estate 
without  interference  from  their  husbands  or  any  creditor, 
and  this  object  would  be  entirely  defeated  if  they  might  im- 
mediately convey  the  property  and  assign  the  income.  It 
was  clearly  the  testator's  intention  that  his  daughters  should 
not  have  the  power  to  alienate  the  income  during  their  lives. 
Is  the  restriction  valid? 

The  rule  against  perpetuities  is,  that  every  interest  de- 
pendent upon  a  condition  precedent  must  vest  within  a  life 
or  lives  in  being  at  the  creation  of  the  interest  and  twenty- 
one  years,  and  if  the  terms  of  the  creation  of  the  interest 
are  such  that  a  violation  of  the  rule  may  possibly  happen 
the  interest  fails.  (Quintan  v.  Wickman,  233  111.  39.)  It 
is  contended  that  a  restriction  upon  the  alienation  of  prop- 
erty beyond  this  period  takes  the  property  out  of  commerce 
and  is  also  void.  The  restriction  does  not,  however,  in  this 
case  extend  beyond  that  period.  The  three  daughters  of 
William  Swaim  in  whose  favor  the  trust  was  created  were 
living  at  James  Swaim's  death,  and  if  he  had  devised  the 
estate  after  William  Swaim's  death  directly  in  trust  for 
those  daughters  by  name  the  limitation  could  not  be  said 
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to  have  offended  the  rule  against  perpetuities.  The  effect 
of  the  exercise  of  the  power  by  William  Swaim  was  the 
same  as  if  the  trusts  declared  had  been  written  in  the  will 
of  James  Swaim,  and  their  validity  must  be  judged  upon 
the  basis  of  the  facts  existing  at  that  time.  (Lawrence's 
Estate,  supra;  Powell's  Trusts,  39  L.  J.  Eq.  188;  Gray  on 
Perpetuities,  sec.  526,  et  seq,)  If  it  was  lawful  for  James 
Swaim  to  devise  this  land  after  the  life  estate  to  William 
Swaim  in  trust  for  his  three  living  grand-daughters  (nam- 
ing them)  for  life,  without  the  power  of  alienation,  then  it 
was  lawful  for  him  to  confer  the  power  to  do  so  upon  Wil- 
liam Swaim,  and  if  William  executed  the  power,  the  effect 
would  be  the  same  as  if  tlie  provision  had  been  contained  in 
the  will  of  James. Swaim  originally.  James  Swaim's  will 
gave  William  Swaim  the  right  to  declare  trusts  in  favor  of 
his  daughters  upon  such  limitations  as  he  might  deem  nec- 
essary to  secure  the  use  of  the  property  to  them.  This  was 
a  lawful  power,  the  exercise  of  which  did  not  necessarily 
involve  any  offense  against  the  rule  against  perpetuities  even 
though  such  exercise  were  in  favor  of  children  born  after 
James  Swaim's  death  or  the  issue  of  such  children.  The 
power  could  only  be  exercised  in  William  Swaim's  lifetime 
and  in  favor  of  persons  living  at  his  death,  so  that  the  exer- 
cise of  the  power  could  not  occur  at  a  time  beyond  the  lim- 
its of  the  rule,  and  the  persons  to  whom  the  appointment 
could  be  made  must  be  ascertained  within  such  limits.  In 
his  discretion  William  Swaim  might  have  restricted  the 
right  of  alienation  to  the  period  of  twenty-one  years  after 
the  death  of  the  last  survivor  of  his  three  daughters  who 
were  born  in  his  father's  lifetime.  The  mere  possibility  that 
a  void  appointment  might  be  made  under  the  power  when 
the  power  may  be  completely  executed  in  favor  of  all  its 
objects  without  violating  the  rule  will  not  invalidate  an  ap- 
pointment which  satisfies  the  rule.  (Gray  on  Perpetuities, 
510;  Lawrence's  Estate,  supra;  Woodhridge  v,  Winslow, 
170  Mass.  388;   Stark  v.  Dakyns,  L.  R.  10  Ch.  App.  35; 
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Attenborough\,  Attenborough,  i  Kay  &  J.  296;  Griffith 
V.  Pownall,  13  Sim.  393.)  The  direct  purpose  of  the  power 
is  not  to  create  a  perpetuity,  and  as  the  exercise  of  it  is  left 
to  the  discretion  of  tfie  donee,  the  security  against  the  vio- 
lation of  the  rule  against  perpetuities  is  in  the  failure  of 
any  disposition  which  results  from  the  abuse  of  that  discre- 
tion. (Lewis  on  Perpetuities,  487. )  The  trusts  in  William 
Swaim's  will  were  created  with  reference  to  the  actual  fact 
that  his  only  children  were  his  daughters  who  were  living^ 
at  his  father's  death.  If  he  had  had  children  born  subse-^ 
quently  a  different  rule  might  have  applied,  and  in  that  case 
he  would,  perhaps,  have  declared  different  trusts,  but  the 
fact  being  that  the  only  persons  in  whose  favor  trusts  were 
or  could  be  declared  were  lives  in  being  in  his  father's  life- 
time, he  established  in  favor  of  each  of  them,  by  name, 
trusts  which  would  have  been  valid  if  included  in  his 
father's  will, — that  is,  trusts  in  favor  of  each  of  them  for 
life, — disregarding  here  the  attempt  to. extend  the  trusts, 
under  certain  circumstances,  beyond  their  lives,  which  we 
have  already  seen  was  in  excess  of  the  power.  The  exer- 
cise of  the  power  did  not,  under  any  circumstances,  require 
a  violation  of  the  rule  against  perpetuities,  and  as  it  was 
actually  exercised  did  not  involve  any  violation  of  the  rule, 
and  the  appointment  was  therefore  valid. 

It  is  argued  that  the  attempted  restraint  on  alienation  \/ 
is  void  because  the  children  of  William  Swaim  took  a  vested 
legal  estate  in  fee  under  the  will  of  James  Swaim  and  the 
entire  legal  interest  under  the  supposed  trust  for  their  lives, 
and  that  James  Swaim  having  devised  the  property  in  fee  "^ 
to  his  grandchildren,  was  powerless  to  impose  any  restraint 
on  its  alienation.  It  is  true  that  as  a  general  rule  any  limi- 
tation restraining  an  owner  in  fee  simple  from  selling  his 
land  is  bad,  but  it  is  said  in  Johnson  v.  Preston,  226  111. 
447,  which  is  cited  by  the  appellant's  counsel,  that  there  is 
an  apparent  exception  to  this  rule  where  what  is  known  as 
a  spendthrift  trust  is  created.    The  devise  in  that  case  was 
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stated  to  bear  no  resemblance  to  a  spendthrift  trust,  and  it 
was  therefore  not  decided  there  whether  cases  of  that  char- 
acter were  an  exception  to  the  general  rule.  In  this  case, 
however,  active  duties  were  imposed  upon  the  trustees  and 
the  trust  is  a  spendthrift  trust.  We  have  already  seen  that 
such  trusts  will  be  sustained  and  the  restriction  upon  alien- 
ation enforced  during  the  life  of  a  devisee  for  life.  There 
is  no  reason  for  such  a  rule  in  the  case  of  a  life  estate 
which  does  not  apply  equally  to  a  fee  during  the  life  of  the 
owner.  In  Nichols  v.  Baton,  supra,  it  was  said  by  the  Su- 
preme Court  of  the  United  States:  '*Nor  do  we  see  any 
reason  in  the  recognized  nature  and  tenure  of  property  and 
its  transfer  by  will  why  a  testator  who  gives  without  any 
pecuniary  return,  who  gets  nothing  of  property  value  from 
the  donee,  may  not  attach  to  that  gift  the  incident  of  con- 
tinued use, — of  uninterrupted  benefit  of  the  gift  during  the 
life  of  the  donee.  Why  a  parent,  or  one  who  loves  another 
and  wishes  to  use  his  own  property  in  securing  the  object 
of  his  affection,  as  far  as  property  can  do  it,  from  the  ills 
of  life,  the  vicissitudes  of  fortune  and  even  his  own  im- 
providence or  incapacity  for  self -protection,  should  not  be 
permitted  to  do  so  is  not  readily  perceived."  The  fact  that 
the  payment  of  the  income  is  not  left  to  the  discretion  of 
the  trustees  and  that  the  beneficiaries  are  absolutely  entitled 
to  receive  it  does  not  affect  the  question,  for  a  condition 
that  the  income  shall  be  beyond  the  control  of  the  bene- 
ficiaries and  the  reach  of  their  creditors  while  in  the  hands 
of  the  trustees  being  lawful,  the  right  to  receive  the  money 
cannot  be  i^eached  by  creditors.  Broadway  Nat.  Bank  v. 
Adams,  supra. 

By  the  death  of  Mrs.  Battanchon  and  the  settlement  of 
the  litigation  in  Pennsylvania,  Amelia  Ellery  became  en- 
titled, besides  the  one-sixth  of  the  estate  held  in  trust  for 
her  life,  to  2/io8ths  in  fee  from  the  share  of  her  deceased 
sister.  She  made  a  warranty  deed  of  all  her  right,  title  and 
interest  in  the  lands  to  the  appellant,  meaning  to  convey  an 
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undivided  one-sixth  interest,  as  the  deed  stated.  The  decree 
found  the  appellant's  one-sixth  interest  subject  to  the  trust, 
which  required  the  payment  of  all  the  income  to  Mrs.  El- 
lery,  and  awarded  the  2/io8ths  to  Mrs.  EUery  absolutely. 
The  deed  purported  to  convey  the  one-sixth  without  any 
inciunbrance,  and  the  grantee  is  therefore  entitled  to  that 
part  of  her  interest  in  the  lands  which  is  unincumbered  and 
enough  more  of  the  lands  subject  to  the  trust  to  make  up 
one-sixth. 

The  appellees  contend  that  the  appellant  in  his  answer 
claimed  no  part  of  the  land  included  in  the  Battanchon 
agreement  and  assigned  no  error  upon  the  finding  of  the 
court  that  Amelia  Ellery  had  an  estate  in  fee  in  2/io8ths 
of  the  land.  The  appellant's  answer  claimed  that  the  Bat- 
tanchon agreement  did  not  affect  the  real  estate  involved, — 
that  is,  that  he  was  claiming  independently  of  the  Battan- 
chon agreement.  He  claimed  a  sixth  of  the  land  free,  from 
any  trust  and  assigned  as  error  that  the  court  erred  in  find- 
ing that  Amelia  EUery's  deed  conveyed  to  him  only  her 
equitable  interest. 

The  court  erred  in  decreeing  that  Amelia  Ellery  was  en- 
titled to  2/io8ths  of  the  land  and  that  the  appellant  was 
entitled  to  the  one-sixth  part  subject  to  the  trust  in  favor 
of  Amelia  Ellery.  The  decree  should  find  the  appellant  the 
owner  of  2/io8ths  in  fee  subject  to  the  leasehold  interests 
and  of  i6/io8ths  subject  to  the  leasehold  interests  and  the 
payment  of  the  income  to  Amelia  Ellery  during  her  life,  in 
accordance  with  the  trust;  that  the  trustees  should  pay  to 
Amelia  Ellery,  during  her  life,  the  income  from  one-sixth 
part  of  the  estate,  and  that,  subject  to  the  trust  and  the 
leasehold  interests,  the  fee  simple  of  2/io8ths  of  the  estate 
is  in  Amelia  Ellery. 

The  decree  will  be  reversed  and  tlie  cause  remanded, 
with  directions  to  modify  the  decree  accordingly. 

Reversed  and  remanded,  with  directions. 


Digitized  by 


Google 


28  The  People  v,  Sim  an.  [284  III. 

(No.  1 21 35. — Relator  discharged.) 

The  People  ex  rel,  Mike  Maglori,  Relator,  vs.  Joseph 

SiMAN,  Respondent. 

Opinion  filed  June  20,  ipi8, 

1.  Habeas  corpus — no  writ  of  error  lies  to  review  judgment  in 
a  habeas  corpus  proceeding.  No  writ  of  error  lies  to  review  the 
order  of  a  court  in  a  habeas  corpus  proceeding  for  the  discharge 
of  a  prisoner  in  a  criminal  case,  as  the  order  is  not  final  and  can 
not  be  pleaded  as  a  bar  to  another  such  proceeding;  nor  is  any 
appeal  authorized  by  statute. 

2.  Same — Supreme  Court  has  jurisdiction  to  award  habeas  cor- 
pus. The  Supreme  Court  has  original  and  concurrent  jurisdiction 
with  other  courts  having  jurisdiction  in  habeas  corpus  proceedings, 
and  may  award  writs  of  habeas  corpus  in  all  cases  where  a  suffi- 
cient showing  is  made,  without  regard  to  the  number  of  unsuccess- 
ful applications  that  have  been  made  before  other  courts,  but  if  it 
shall  appear  that  the  prisoner  was  remanded  for  an  offense  ad- 
judged not  bailable  the  writ  will  be  denied. 

3.  Same — habeas  corpus  does  not  operate  as  a  writ  of  error.  A 
writ  of  habeas  corpus  does  net  operate  as  a  writ  of  error  and  can 
not  be  used  to  correct  a  judgment  entered  by  a  court  which  had 
jurisdiction  of  the  person  and  subject  matter  of  the  suit,  and  the 
findings  of  the  convicting  court  on  all  questions  of  fact  and  the 
rulings  on  all  questions  of  law  are  conclusive  and  binding  in  a  pro- 
ceeding for  habeas  corpus. 

4.  Same — a  prisoner  may  be  discharged  if  convicting  court  had 
no  jurisdiction.  The  jurisdiction  of  the  court  to  render  judgment 
is  always  a  proper  subject  of  inquiry  by  habeas  corpus  proceeding, 
and  if  the  court  had  no  jurisdiction  to  render  the  judgment  and 
sentence  complained  of,  the  judgment  is  void  and  one  imprisoned 
under  it  may  be  discharged. 

5.  Same — where  a  judgment  or  sentence  is  excessive,  a  Pris- 
oner will  not  be  discharged  unless  legal  sentence  has  been  served. 
Where  a  judgment  or  sentence  is  merely  excessive  a  prisoner  held 
thereunder  will  not  be  discharged  unless  the  sentence  which  might 
legally  have  been  imposed  has  been  served,  and  if  the  court  is  au- 
thorized to  impose  imprisonment  and  it  exceeds  the  time  prescribed 
by  law  the  judgment  is  void  only  as  to  the  excess. 

6.  Same — rule  as  to  discharge  of  prisoner  sentenced  for  im'alid 
term  where  both  Hue  and  imprisonment  arc  authorised.  If  the  law 
prescribes  both  fine  and  imprisonment  and  authorizes  imprisonment 
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until  the  fine  and  costs  are  paid,  after  the  fixed  term  of  imprison- 
ment has  ended,  and  the  definite  term  of  imprisonment  fixed  by  the 
court  is  invalid  for  any  reason,  the  prisoner  is  not  entitled  to  his 
discharge,  if  the  fine  be  legal,  until  such  fine  is  paid. 

7.  Same — trial  court,  only,  has  right  to  determine  sentence  and 
judgment.  The  trial  court,  only,  and  not  the  Supreme  Court  in 
habeas  corpus  or  on  writ  of  error,  has  the  right  in  a  criminal  case 
to  Atermine  what  the  judgment  and  sentence  shall  be,  within  the 
limits  of  the  law,  but  where  the  trial  court  has  acted  and  commit- 
ted the  prisoner  it  can  enter  no  further  order  in  the  case,  and  if 
the  judgment  or  sentence  is  incorrect,  the  Supreme  Court,  on  habeas 
corpus,  cannot  remand  the  cause  for  correction  of  the  judgment 
or  sentence. 

8.  Same — rule  as  to  discharge  of  a  prisoner  fined  and  impris- 
oned when  both  punishments  are  not  authorised.  Where  the  law 
authorizes  either  fine  or  imprisonment  but  not  both,  a  prisoner  who 
has  been  sentenced  for  a  definite  term  of  imprisonment  and  fined 
and  ordered  committed  until  the  fine  is  paid  may  be  discharged  on 
habeas  corpus  after  he  has  either  paid  the  fine  or  served  the  definite 
term,  the  other  part  of  the  sentence  in  either  case  becoming  exces- 
sive and  void. 

9.  Jurisdiction — what  is  jurisdiction.  Jurisdiction  in  a  par- 
ticular case  is  not  only  the  power  of  the  court  to  hear  and  deter- 
mine the  case  but  also  the  power  to  render  the  particular  judgment 
entered,  and  every  act  of  the  court  beyond  its  jurisdiction  is  void. 

Carter,  J.,  dissenting. 
Originai.  petition  for  habeas  corpus. 

Richard  E.  Wkstbrooks,  and  Gkorge  W.  Black- 
WEtrL,  for  relator. 

Maclay  Hoyne,  State's  Attorney,  for  respondent. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

This  is  an  original  petition  filed  in  this  court  in  the 
name  of  the  People,  upon  the  relation  of  Mike  Maglori,  on 
April  3,  1918,  praying  for  a  writ  of  habeas  corpus  directed 
to  Joseph  Siman,  superintendent  of  the  house  of  correction 
of  the  city  of  Chicago,  and  for  the  discharge  of  the  relator, 
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a  prisoner  in  said  house  of  correction  by  virtue  of  a  cer- 
tain warrant  of  commitment. 

The  cause  has  been  submitted  upon  the  petition,  return 
and  replication.  The  facts  thus  disclosed  are,  that  on  Feb- 
ruary 1, 1918,  the  relator  was  found  guilty  of  an  attempted 
petit  larceny,  in  the  criminal  court  of  Cook  county,  on  a 
plea  of  not  guilty.  The  judgment  and  sentence  of  the  court 
are  that  he  be  committed  for  five  months'  imprisonment  in 
the  house  of  correction  and  fined  one  dollar,  and  in  addition 
thereto  that  he  be  committed  until  said  fine  be  fully  paid. 
By  virtue  of  the  judgment  and  sentence  relator  was  on  said 
last  date  confined  in  the  house  of  correction  and  has  been 
there  confined  as  a  prisoner  up  to  the  filing  of  this  petition. 
On  March  11,  19 18,  he  paid  the  fine  and  demanded  his  re- 
lease from  imprisonment,  which  was  refused.  On  March 
12,  1918,  a  petition  for  habeas  corpus  was  filed  in  his  be- 
half in  the  superior  court  of  Cook  county,  returnable  before 
one  of  the  judges  of  said  court.  On  March  14,  1918,  the 
judge,  on  consideration  of  the  facts,  refused  to  discharge 
the  relator  and  remanded  him.  On  March  22,  19 18,  a  sec- 
ond writ  of  habeas  corpus  was  issued  on  his  petition,  re- 
turnable before  one  of  the  judges  of  the  criminal  court  of 
Cook  county,  and  on  a  hearing  the  judge  of  that  court  de- 
clined to  discharge  the  relator  from  his  imprisonment  and 
remanded  him,  on  the  ground  that  to  make  such  discharge 
would  amount  simply  to  a  review  and  reversal  of  the  deci- 
sion and  order  of  the  judge  of  the  superior  court. 

It  is  now  the  well  established  doctrine  of  this  court  that 
no  writ  of  error  lies  to  review  the  order  or  judgment  of  a 
court  or  judge  in  a  habeas  corpus  proceeding  for  the  dis- 
charge of  a  prisoner  in  a  criminal  case,  as  the  order  or 
judgment  in  such  a  proceeding  is  not  a  final  order  or  judg- 
ment, and  that  such  an  order  or  judgment  cannot  be  pleaded 
as  a  bar  to  another  such  proceeding.  No  appeal  from  such 
an  order  or  judgment  has  been  granted  by  any  statute  in 
this  State,  and  consequently  no  appeal  is  permissible  from 


Digitized  by 


Google 


JiMj'lS.]  The  People  v.  Siman.  31 

such  an  order  or  judgment.  The  reasons  for  the  adoption 
of  such  holding  have  been  so  fully  discussed  and  so  fre- 
quently decided  by  this  court  as  to  require  no  further  dis- 
cussion or  comment  thereon  in  this  case.  Hammond  v. 
People,  32  III.  446;  Ex  parte  Thompson,  93  id.  89;  Cor- 
mack  V.  Marshall,  211  id.  519;  People  v.  Mc Anally,  221 
id.  66. 

While  this  court  has  no  appellate  jurisdiction  in  habeas 
corpus  proceedings  in  criminal  cases  it  does  have  original 
and  concurrent  jurisdiction  witli  the  circuit,  superior  and 
other  courts  having  jurisdiction  in  such  proceedings,  and 
the  same  duty  rests  upon  it  to  award  writs  of  habeas  cor- 
pxis  in  all  cases  where  a  sufficient  showing  is  made,  with- 
out regard  to  tlie  number  of  unsuccessful  applications  that 
may  have  been  made  before  other  courts  or  judges.  (Const, 
of  1870,  art.  6,  sec.  2;  Kurd's  Stat.  1917,  chap.  37,  sec.  8.) 
One  exception  to  this  holding  is  to  be  here  understood.  If 
it  shall  be  made  to  appear  that  the  prisoner  making  the 
application  for  the  writ  was  remanded  for  an  offense  ad- 
judged not  bailable  the  writ  will  be  denied  or  the  prisoner 
remanded  on  such  a  showing,  as  the  order  of  the  court  or 
judge  on  the  first  application  is  by  statute  made  conclusive 
against  the  prisoner.   (Kurd's  Stat.  1917,  chap.  65,  sec.  24.) 

The  rule  is  well  established,  also,  that  a  writ  of  habeas 
corpus  does  not  operate  as  a  writ  of  error,  and  cannot  be 
used  to  review  or  correct  a  judgment  entered  by  a  court 
which  had  jurisdiction  of  the  person  and  subject  matter  of 
the  suit  wherein  the  judgment  was  rendered  and  power  or 
jurisdiction  to  render  the  judgment  and  sentence  entered 
by  the  court.  This  rule  goes  to  the  extent  that  no  error  of 
law  or  fact  committed  by  the  court  can  be  reviewed  or  re- 
lieved against,  leading  up  to  the  final  judgment  and  sentence. 
The  finding  of  the  court  upon  every  question  of  fact,  includ- 
ing the  question  whether  or  not  the  evidence  sustains  the 
judgment  and  sentence,  is  absolutely  conclusive  and  binding 
in  habeas  corpus  proceedings,  as  are  also  all  rulings  of  the 
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court  upon  other  questions  of  law,  whether  the  same  be  in 
regard  to  the  admissibility  of  evidence,  the  sufficiency  or 
legality  of  the  defendant's  defense,  whether  general  or  spe- 
cial, or  as  to  tlie  validity  of  the  statute  under  which  he  was 
prosecuted  and  sentenced,  or  as  to  whether  or  not  the  stat- 
ute had  been  repealed.  People  v.  Zimmer,  252  111.  9 ;  Peo- 
ple V.  Murphy,  202  id.  493;  People  v.  Graves,  276  id.  350. 
Jurisdiction  in  a  particular  case  is  not  only  the  power 
of  the  court  to  hear  and  determine  but  also  the  power  to 
render  the  particular  judgment  entered,  and  every  act  of 
the  court  beyond  its  jurisdiction  is  void.  (Ex  parte  Reed, 
100  U.  S.  13;  Chicago  Title  and  Trust  Co.  x.  Brozvn,  183 
111.  42.)  The  jurisdiction  of  a  court. or  judge  to  render 
a  judgment  is  always  a  proper  subject  of  inquiry  on  habeas 
corpus,  and  is,  in  fact,  the  primary,  and  generally  the  only, 
subject  open  to  inquiry.  If  such  court  or  judge  had  no  juris- 
diction to  render  the  judgment  and  sentence  complained  of 
the  judgment  is  void,  and  one  imprisoned  under  and  by 
virtue  of  it  may  be  discharged  from  custody  on  habeas  cor- 
pus, (12  R.  C.  L.  1 196;  Nielsen,  Petitioner,  131  U.  S.  176; 
In  re  Szvan,  150  id.  637 ;  In  re  Bonner,  151  id.  242 ;  United 
States  V.  Pridgeon,  153  id.  48.)  The  statute  of  tliis  State 
provides  that  a  person  convicted  of  attempted  petit  lar- 
ceny shall  be  punished  by  a  fine  not  exceeding  $300  or  by 
confinement  in  the  county  jail  not  exceeding  six  months. 
(Kurd's  Stat.  1917,  chap.  38,  par.  273,  p.  1014.)  The  trial 
court  had  jurisdiction  to  either  fine  the  relator  or  to  im- 
prison him  within  the  limitations  of  the  statute,  but  the 
court  did  not  have  jurisdiction  to  both  fine  and  imprison 
the  relator,  as  it  did  in  this  case.  The  court  therefore  ex- 
ceeded its  jurisdiction.  The  judgment  or  sentence  of  the 
court,  however,  is  merely  excessive,  and  the  rule  sustained 
by  the  great  weight  of  authority  as  to  such  judgments  is 
that  the  prisoner  will  not  l>e  discharged  unless  the  sentence 
which  might  legally  have  been  imposed  has  been  served. 
(15  Am.  &  Eng.  Ency.  of  Law,  172;    Harris  v.  Lange, 
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7  Ann.  Cas.  141,  and  authorities  in  note;  People  v.  Green, 
281  111.  52.)  If  the  court  is  authorized  to  impose  impris- 
onment and  it  exceeds  the  time  prescribed  by  law  the  judg- 
ment is  void  as  to  the  excess.  If  the  law  prescribes  both 
fine  and  imprisonment  and  authorizes  imprisonment  until 
the  fine  and  costs  are  paid,  after  the  fixed  term  of  imprison- 
ment has  ended,  and  the  definite  term  of  imprisonment  fixed 
by  the  court  is  invalid  because  the  place  designated  for  the 
imprisonment  is  not  the  one  authorized  by  the  law,  or  if  for 
any  other  reason  the  definite  term  of  imprisonment  is  in- 
valid, the  prisoner  is  not  entitled  to  his  discharge,  if  the 
fine  be  legal,  until  such  fine  is  paid.  He  is,  however,  in 
such  last  case  named,  entitled  to  his  discharge  if  the  fine 
and  costs  have  been  paid  by  him.  (/«  re  Bonner ^  supra; 
People  V.  Greeny  supra. )  In  this  case,  as  already  suggested, 
the  fine  imposed  by  the  court  and  the  commitment  of  the 
relator  until  such  fine  be  paid  is  a  valid  judgment  and  order 
of  the  court.  So,  also,  the  term  of  imprisonment  imposed 
by  the  courf  was  authorized  by  the  statute.  Therefore, 
whether  we  are  considering  the  first  part  of  the  judgment 
and  sentence  of  the  court  or  the  second  part, — the  imprison- 
ment of  the  relator  for  five  months, — so  long  as  each  is 
considered  alone,  both  are  equally  valid  and  the  other  may 
be  considered  as  in  excess  of  the  court's  jurisdiction. 

It  is  contended  by  the  relator  that  the  term  of  punish- 
ment is  the  excessive  part  of  the  judgment  or  sentence,  and, 
on  the  other  hand,  it  is  contended  by  the  State  that  the 
fine  is  the  excessive  part  of  such  judgment  or  sentence.  If 
neither  the  fine  had  been  paid  nor  the  sentence  had  been 
served  by  the  relator  this  court  in  this  proceeding  would 
not  have  any  right  or  power  to  say  which  is  the  excessive 
part  of  the  judgment  or  sentence.  This  court  would  not 
have  such  right  or  power  on  a  writ  of  error,  but  it  would 
be  the  duty  of  the  court,  upon  a  review  of  such  judgment 
or  sentence  on  writ  of  error,  to  reverse  the  judgment  of 
the  lower  court  and  remand  the  cause,  with  directions  to 
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the  trial  court  to  enter  up  a  correct  judgment  or  sentence 
and  without  any  direction  as  to  whether  or  not  the  court 
should  fine  or  imprison  the  relator.  {Neathery  v.  Peoplcy 
227  111.  no.)  The  trial  court,  and  not  this  court  in  habeas 
corpus  proceedings  or  on  writ  of  error,  has  the  right  and 
power  in  such  a  case,  within  the  limits  of  the  law,  to  de- 
termine what  the  judgment  or  sentence  should  be,  and  the 
trial  court  having  already  acted  in  the  case  and  having  lost 
jurisdiction  of  the  same,  cannot  enter  any  further  order  in 
this  cause.  This  court  on  habeas  corpus  does  not  have  the 
right  or  power  to  correct,  or  to  remand  for  correction,  a 
judgment  or  sentence  of  the  trial  court  in  such  cases  as  is 
given  to  the  Supreme  Court  of  the  United  States.  The 
proper  rule  to  be  invoked  in  such  a  case  in  this  State,  where 
both  the  fine  and  imprisonment,  when  considered  singly, 
are  legal,  is,  that  when  either  the  fine  is  paid  to  the  State 
by  the  defendant  or  where  the  imprisonment  imposed  has 
been  served,  the  other  part  of  the  judgment  or  sentence  of 
the  court  becomes  at  once  the  excessive  or  the  void  part  of 
the  judgment  or  sentence.  Ex  parte  Lange,  18  Wall.  163; 
In  re  McNeil,  (Kan.)  i  Ann.  Cas.  733. 

Both  of  the  cases  just  cited  are  on  all  fours  with  this 
case  so  far  as  the  principles  involved  are  concerned.  In 
the  latter  case  McNeil  was  convicted  for  assault  and  bat- 
tery, the  penalty  provided  therefor  being  a  fine  not  exceed- 
ing $500  or  by  imprisonment  not  exceeding  one  year.  By 
the  judgment  or  sentence  of  the  court  the  prisoner  was 
sentenced  to  imprisonment  for  a  term  of  three  months  and 
to  pay  a  fine  of  one  dollar.  He  paid  the  fine  assessed  against 
him,  and  in  an  original  proceeding  in  the  Supreme  Court  of 
Kansas  sued  out  a  writ  of  habeas  corpus  for  his  discharge 
on  the  ground  that  the  court  was  without  power  to  assess 
punishment  by  lx>th  fine  and  imprisonment.  The  court,  fol- 
lowing the  United  States  Supreme  Court  in  the  Lange  case, 
held  that  having  paid  his  fine  he  was  entitled  to  his  dis- 
charge from  imprisonment. 
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In  the  Lange  case  Lange  had  been  indicted  in  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of 
New  York  for  stealing,  purloining,  embezzling  and  appro- 
priating to  his  own  use  certain  mail  bags  of  the  post-office 
department.  He  was  convicted  of  the  last  named  offense 
and  sentenced  to  one  year's  imprisonment  and  to  pay  a  $200 
fine,  while  the  statute  provided  a  punishment  in  such  case 
of  imprisonment  for  not  more  than  one  year  or  a  fine  of 
not  less  than  $10  nor  more  than  $200.  He  was  committed 
to  jail  on  such  sentence,  and  on  the  following  day  paid 
his  fine  to  the  clerk  of  the  court,  who  thereafter  paid  the 
same  into  the  tr^sury  of  the  United  States.  Thereafter 
the  prisoner  was  brought  before  the  same  circuit  court  at 
the  same  term  on  a  writ  of  habeas  corpus,  the  same  judge 
presiding,  and  an  order  was  entered  vacating  the  former 
judgment,  and  the  prisoner  was  again  sentenced  to  one 
year's  imprisonment  from  that  date.  Habeas  corpus  and 
certiorari  proceedings  were  both  brought  before  the  Su- 
preme Court  of  the  United  States  by  Lange.  (See  both  of 
said  cases,  21  L.  Ed.  872.)  The  return  of  the  marshal  to 
the  writ  of  habeas  corpus  showed  that  Lange  was  held  un- 
der the  second  judgment  of  the  circuit  court  and  that  a 
second  writ  of  habeas  corpus  issued  by  the  circuit  judge  was 
discharged  and  the  prisoner  remanded  to  the  custody  of 
the  marshal.  After  a  full  discussion  and  consideration  of 
the  cause  the  Supreme  Court,  in  accordance  with  the  rule 
heretofore  in  this  opinion  announced,  discharged  the  pris- 
oner, after  having  said :  "The  petitioner  then  having  paid 
into  court  the  fine  imposed  upon  him  of  $200,  and  that 
money  having  passed  into  the  treasury  of  the  United  States 
and  beyond  the  legal  control  of  the  court  or  of  anyone  else 
but  the  Congress  of  the  United  States,  and  having  also  un- 
dergone five  days  of  the  one  year's  imprisonment,  all  under 
a  valid  judgment,  can  the  court  vacate  that  judgment  en- 
tirely, and,  without  reference  to  what  has  been  done  under 
it,  impose  another  punishment  on  the  prisoner  on  that  same 
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verdict?  To  do  so  is  to  punish  him  twice  for  the  same  of- 
fense. He  is  not  only  put  in  jeopardy  twice  but  put  to 
actual  punishment  twice  for  the  same  thing.  *  *  *  With- 
out straining  either  the  constitution  of  the  United  States  or 
the  well  settled  principles  of  the  common  law,  we  have  come 
to  the  conclusion  that  the  sentence  of  the  circuit  court  under 
which  the  petitioner  is  held  a  prisoner  (the  second  sentence) 
was  pronounced  without  authority,  and  he  should  therefore 
be  discharged."  The  same  rule  has  been  announced  and  fol- 
lowed by  the  Supreme  Court  of  Alabama  in  Ex  parte  Mont- 
gomery, 79  Ala.  275. 

In  this  State  a  prisoner  can  be  discharged  on  habeas  cor- 
pus proceedings  only  for  one  or  more  of  the  seven  causes 
named  in  section  22  of  the  Habeas  Corpus  act,  the  first 
two  of  which  are  as  follows :  "i.  Where  the  court  has  ex- 
ceeded the  limit  of  its  jurisdiction,  either  as  to  the  matter, 
place,  sum  or  person.  2.  Where,  though  the  original  im- 
prisonment was  lawful,  yet,  by  some  act,  omission  or  event 
which  has  subsequently  taken  place,  the  party  has  become 
entitled  to  his  discharge."  As  has  already  been  shown,  the 
criminal  court  of  Cook  county  exceeded  its  jurisdiction  in 
imposing  both  fine  and  imprisonment  on  the  relator.  The 
sentence  was  not  entirely  void  but  was  simply  excessive  and 
the  prisoner  was  in  the  first  instance  legally  imprisoned  un- 
der said  sentence,  but  when  he  paid  his  fine  that  was  an 
event  that  entitled  him  to  a  discharge  from  the  imprison- 
ment for  the  second  cause  given  in  section  22,  as  the  pay- 
ment of  the  fine  settled  the  question  that  it  w^as  the  part  of 
the  sentence  made  legal  by  the  act  of  the  relator  in  paying 
his  fine  and  of  the  State  in  accepting  it,  and  at  the  same 
time  definitely  settled  the  question  that  the  other  part  of 
the  sentence,  the  imprisonment,  w^as  the  excessive  and  void 
part  of  the  judgment.  This  must  be  accepted  as  the  cor- 
rect solution  of  the  matter,  as  the  relator  having  been  once 
legally  punished  for  the  offense  by  fine,  and  having  paid 
the  same,  to  impose  a  further  penalty  by  fine  or  imprison- 
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ment  would  be  to  violate  the  constitutional  provision  that 
one  cannot  be  twice  placed  in  jeopardy  and  punished  for  the 
same  offense.  It  is  proper  to  further  say  that  had  the  re- 
spondent, after  paying  his  fine,  prosecuted  a  writ  of  error 
instead  of  suing  out  a  writ  of  habeas  corpus,  as  he  did  in 
this  case,  he  would  have  been  entitled  to  a  reversal  of  the 
judgment  of  the  criminal  court  and  to  an  order  of  dis- 
charge, as  this  court,  for  the  same  reason  above  given,  could 
not  legally  remand  the  cause  to  the  lower  court  with  any 
other  direction  except  the  direction  to  correct  or  expunge 
from  the  court's  record  the  sentence  of  imprisonment,  as 
the  vacation  of  the  lower  court's  judgment  and  the  entry 
of  any  other  judgment  would  be  in  violation  of  his  consti- 
tutional rights. 

For  the  foregoing  reasons  it  is  our  imperative  duty  to 
discharge  the  relator,  and  the  order  of  this  court  is  that  he 
be  discharged.  ^^^^^^^  discharged. 

Mr.  Justice  Carter,  dissenting: 

I  do  not  agree  with  the  conclusion  or  some  of  the  rea- 
soning of  the  opinion  in  this  case.  Whether  the  opinion  is 
right  depends  somewhat  upon  whether  the  word  "jurisdic- 
tion" is  properly  defined  therein.  If  jurisdiction  should  be 
defined  as  it  has  been  in  the  opinion,  then  every  act  of  the 
court  that  goes  beyond  the  authority  of  the  court  to  enter 
it  is  void.  The  reasoning  in  the  opinion  oi  Ex  parte  Reed, 
lOO  U.  S.  13,  gives  some  support  to  this  conclusion,  as 
stated  in  the  opinion,  though  I  do  not  think  the  reasoning 
in  Chicago  Title  and  Trust  Co.  v.  Brown,  183  111.  42,  sup- 
ports the  definition  given  in  the  opinion  as  to  the  meaning 
of  jurisdiction.  In  People  v.  Talmadge,  194  111.  67,  this 
court  gave  the  following  definition  (p.  68)  :  "Jurisdiction 
is  authority  to  hear  and  decide  a  cause,  and  it  does  not  de- 
pend upon  the  correctness  of  the  decision  made."  That 
definition  of  jurisdiction  was  quoted  with  approval  by  this 
court  in  People  v.  Superior  Court,  234  III.  186.    This  last 
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case  was  considering  the  question  of  jurisdiction  with  ref- 
erence to  a  habeas  corpus  proceeding. 

I  think  the  final  conclusion  reached  in  the  opinion  is  in- 
correct. This  court  has  held  that  a  writ  of  habeas  corpus 
will  not  be  awarded  on  the  petition  of  one  serving  sentence 
for  robbery  where  the  trial  court  has  jurisdiction  of  the  per- 
son and  subject  matter  even  though  the  judgment  be  er- 
roneous. (People  V.  Allen,  i6o  111.  400.)  This  doctrine  as 
laid  down  in  the  last  case  has  been  approved  frequently  by 
this  court.  People  v.  Murphy,  202  111.  493 ;  People  v.  Zim- 
mer,  252  id.  9;  People  v.  Graves,  276  id.  350;  People  v. 
Whitman,  277  id.  408. 

The  question  raised  in  this  case  as  to  the  judgment  be- 
ing void  was  raised  and  passed  upon  in  People  v.  Graves, 
supra,  and  People  v.  Whitman,  supra,  and  it  was  decided 
in  both  of  those  cases  that  the  writ  of  habeas  corpus  would 
not  be  awarded  in  favor  of  one  "who  has  been  convicted  and 
is  serving  a  sentence,  where  the  trial  court  had  jurisdiction 
of  the  person  or  subject  matter,  even  though  the  judgment 
may  be  erroneous.  If  an  error  has  been  committed  by  the 
court  in  the  trial  of  the  cause  or  in  the  sentence  of  the  peti- 
tioner that  is  a  question  which  may  be  reviewed  by  a  writ 
of  error,  but  the  party  has  no  right  to  a  writ  of  habeas 
corpus/'  I  do  not  see  how  the  conclusions  in  these  two 
cases  can  be  reconciled  with  the  conclusion  in  the  opinion  in 
this  case.  They  seem  to  be  absolutely  in  conflict.  In  Har- 
lan V.  McGonrin,  218  U.  S.  442,  the  court  said:  "Upon 
habeas  corpus  the  court  examines  only  the  power  and  au- 
thority of  the  court  to  act, — not  the  correctness  of  its  con- 
clusions." See,  also,  reasoning  to  the  same  effect  in  In  re 
Matter  of  Gregory,  219  U.  S.  210,  and  Bx  parte  Parks, 
93  id.  18. 

In  my  judgment  a  writ  ought  not  to  issue  in  this  case. 
Under  the  decisions  in  this  State,  as  well  as  by  the  weight 
of  authority  in  other  jurisdictions,  the  petitioner  should  be 
required  to  raise  this  question  by  writ  of  error. 
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(No.  12071. — Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  A.  Poole,  Plaintiff  in  Error. 

Opinion  Med  June  20,  ipi8. 

1.  Criminal  law — word  "impanel"  includes  all  steps  in  forma- 
tion of  jury  preceding  the  oath.  The  word  "impanel  *  covers  all 
the  steps  in  ascertaining  who  shall  be  the  twelve  men  to  sit  as 
jurors  in  a  case  and  means  the  final  formation  of  the  jury  by  the 
court  preceding  the  oath,  and  a  recital  in  the  record  that  the  jury 
"were  duly  impaneled  and  sworn"  means  the  jury  as  finally  formed, 
and  not  those,  only,  who  were  called  for  examination  as  to  their 
competency  to  serve  as  jurors. 

2.  Same — when  jury  need  not  Hnd  age  of  defendant  convicted 
of  rape.  Unless  there  is  evidence  in  the  record  tending  to  show 
that  a  defendant  charged  with  rape  is  under  twenty-one  years  of 
age  it  is  not  necessary  that  the  jury  find  the  defendant's  age  in 
their  verdict,  and  where  the  evidence  is  not  preserved  in  the  record 
it  must  be  presumed,  on  review,  that  there  was  no  contention  that 
the  defendant  was  a  minor  nor  any  proof  on  that  subject. 

3.  Same — defendant  convicted  of  rape  may  he  imprisoned  for 
life.  The  statute  providing  that  "every  person  convicted  of  the 
crime  of  rape  shall  be  imprisoned  in  the  penitentiary  for  a  term 
not  less  than  one  year  and  may  extend  to  life,"  plainly  provides 
that  one  convicted  of  said  crime  may  be  imprisoned  for  life. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Kickham  Scanlan,  Judge,  presiding. 

Benedict  J.  Short,  and  Thomas  E.  Swanson,  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Ed- 
ward E.  Wilson,  of  counsel,)  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error,  A.  Poole,  was  convicted  of  the 
crime  of  rape,  in  the  criminal  court  of  Cook  county,  in  May, 
191 1,  and  was  sentenced  to  the  penitentiary  for  the  period 
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of  his  natural  life.  By  this  writ  of  error  he  seeks  to  have 
the  judgment  reversed  for  alleged  errors  appearing  in  the 
common  law  record  of  the  case.  There  is  no  bill  of  excep- 
tions in  the  record. 

Three  grounds  are  relied  upon  for  reversal :  First,  the 
jury  were  not  sworn  to  try  the  issues;  second,  the  jury 
failed  to  find  the  age  of  plaintiff  in  error;  and  third,  the 
verdict  of  the  jury  and  the  judgment  of  the  court  errone- 
ously fixed  the  punishment  of  plaintiff  in  error  at  confine- 
ment in  the  penitentiary  for  the  term  of  his  natural  life. 

The  record  recites :  "And  now,  issue  being  joined,  it  is 
ordered  that  a  jury  come.  Thereupon  come  a  jury  of  good 
and  lawful  men,  to-wit,  [here  follow  the  names  of  jurors,] 
who  were  duly  impaneled  and  sworn."  The  contention  of 
plaintiff  in  error  is  that  the  impaneling  of  the  jury  is  the 
calling  of  jurors,  from  those  summoned  to  appear  for  jury 
service,  into  the  jury  box  for  examination  as  to  their  com- 
petency to  serv^e  as  jurors  in  the  particular  case  on  trial, 
and  that,  therefore,  the  recital  in  this  record  indicates  only 
that  the  jurors  were  sworn  to  answer  questions  as  to  their 
qualifications  and  competency  to  serve.  This  contention  can 
not  be  sustained.  The  general  understanding  of  the  word 
"impanel"  is  that  it  covers  all  the  steps  of  ascertaining  who 
shall  be  the  twelve  men  to  sit  as  jurors  in  the  trial  of  a  par- 
ticular case.  (24  Cyc.  367.)  The  word  "impanel"  means 
the  final  formation  by  the  court  of  the  jury.  It  is  the  act 
that  precedes  the  swearing  of  the  jury  and  ascertains  who 
are  to  be  sworn.  (State  v.  Ostrander,  18  Iowa,  435.)  Sec- 
tion 20  of  the  Jurors  act  provides  that  as  often  as  it  shall 
be  necessary  to  impanel  a  jury,  the  clerk,  sheriff  or  coroner 
shall,  in  the  presence  of  the  court,  draw  by  chance  twelve 
names  from  the  box  containing  the  list  of  the  jurors  sum- 
moned, which  shall  designate  the  twelve  to  be  sworn  on  the 
jury.  Section  21  provides  that  upon  the  impaneling  of  any 
jury  it  shall  be  the  duty  of  the  court  to  order  the  full  num- 
ber of  twelve  jurors  into  the  jury  box  before  either  party 
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shall  be  required  to  examine  any  of  them  touching  their 
qualifications  to  try  the  case.  In  the  absence  of  any  judi- 
cial determination  of  the  meaning  of  the  word  "impaneled" 
when  used  in  this  connection,  this  record,  when  considered 
in  connection  with  the  statute,  can  only  mean  that  a  jury 
of  twelve  men  were  impaneled  and  sworn  to  try  the  cause. 

The  verdict  of  the  jury  did  not  find  the  age  of  plaintiff 
in  error.  Section  lo  of  the  Reformatory  act  then  in  force 
provided  that  in  all  criminal  cases  tried  by  jury  in  which 
the  jury  should  find  the  defendant  guilty,  they  should  also 
find  by  their  verdict  whether  or  not  the  defendant  was  be- 
tween the  ages  of  ten  and  twenty-one  years,  and  if  the  jury 
should  find  him  to  be  between  the  ages  of  ten  and  twenty- 
one  years,  they  should  find,  as  nearly  a^  might  be,  his  age. 
We  have  repeatedly  held  that  the  age  of  an  adult  need  not 
be  shown,  and  that  unless  there  is  evidence  in  the  record 
tending  to  show  that  the  defendant  is  under  twenty-one 
years  of  age  it  is  not  necessary  that  the  jury  find  the  de- 
fendant's age  in  their  verdict.  {Sullivan  v.  People,  156  111. 
94;  Doss  V.  People,  158  id.  660;  Herder  v.  People,  209 
id.  50;  People  v.  Kielczewski,  269  id.  293.)  As  the  evi- 
dence is  not  contained  in  the  record  it  must  be  presumed 
that  there  was  no  contention  that  plaintiff  in  error  was  a 
minor  or  any  proof  that  he  was  between  the  ages  of  ten 
and  twenty-one  years. 

The  jury  by  their  verdict  fixed  the  punishment  of  plain- 
tiff in  error  at  imprisonment  in  the  penitentiary  for  the 
term  of  his  natural  life,  and  judgment  was  rendered  ac- 
cordingly. The  statute  provides  tliat  "everj-^  person  con- 
victed of  the  crime  of  rape  shall  be  imprisoned  in  the  peni- 
tentiary for  a  term  not  less  than  one  year  and  may  extend 
to  life."  It  is  contended  that  the  preposition  "to"  is  gen- 
erally defined  and  understood  to  be  a  word  of  exclusion 
and  was  so  used  in  this  statute,  and  that  a  construction  of 
this  statute  to  authorize  a  judgment  of  imprisonment  for 
life  involves  changing  the  word  "to"  to  "for"  or  the  word 
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"life"  to  "death."  The  meaning  of  this  provision  of  the 
statute  is  plain,  and  the  verdict  returned  and  the  judgment 
rendered  in  accordance  therewith  were  clearly  proper.  If 
this  language  is  not  to  be  construed  to  mean  that  the  im- 
prisonment may  extend  to  the  end  of  life,  then  it  must  nec- 
essarily mean  that  it  may  extend  to  the  beginning  of  life, 
which  would  render  the  provision  ridiculous. 

There  being  no  error  in  the  record  the  judgment  of  the 
criminal  court  is  affirmed.  Judgment  affirmed. 


(No.  12094. — Decree  affirmed.) 

Mary  Daly  Fitzgerald,  Appellant,  vs,  Florence  M. 

Daly  et  al.  Appellees. 

Opinion  filed  June  20,  igi8, 

1.  Registration  of  titis—hushand  of  defendant  cannot  testify 
for  wife  where  applicants  are  suing  as  heirs-at-lazv.  Where  appli- 
cants to  register  title  are  suing  as  heirs-at-law  the  husband  of  one 
of  the  defendants,  acting  as  guardian  ad  litem  for  his  insane  wife, 
cannot  testify  in  her  behalf. 

2.  Deeds — delivery  depends  upon  intention  of  grantor — subse- 
quent devise.  Delivery  of  a  deed  is  largely  a  matter  of  intention 
of  the  grantor,  and  in  case  of  an  actual  delivery  the  fact  that  the 
grantor  afterwards  devised  the  same  property  to  another  will  not 
divest  title. 

3.  Same — what  evidence  is  not  sufficient  to  show  delivery.  Tes- 
timony by  the  notary  public  who  prepared  a  deed  and  who  had  had 
considerable  experience  in  that  work,  that  he  thought  he  had  prob- 
ably instructed  the  grantor  to  make  delivery  of  the  deed  to  the 
grantee,  is  not  sufficient  to  show  such  delivery,  where  the  only  rec- 
ollection of  the  witness  is  that  the  grantor  gave  him  the  deed  and 
told  him  not  to  record  it  until  after  the  grantor's  death. 

4.  WitLS — an  executory  devise  is  a  substantial  interest.  While 
an  executory  devisee  does  not  take  a  vested  interest  until  the  de- 
vise takes  effect  in  possession,  the  devise  is  not  a  mere  possibility 
but  is  a  substantial  interest  in  the  estate. 

5.  Same — rule  as  to  descendibility  of  an  executory  interest.  If 
the  person  who  will  be  entitled  to  an  executory  interest  cannot  be 
known  until  the  happening  of  the  contingency  the  executory  inter- 
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est  does  not  pass  by  descent,  but  if  the  identity  of  the  executory 
devisee  is  certain,  so  that  upon  the  happening  of  the  contingency 
he  will  take  the  estate,  the  future  interest  descends  to  his  heirs  al- 
though he  may  die  before  the  contingency  happens. 

6.  Same — when  interest  of  an  executory  devisee  descends  to  his 
heirs,  A  devise  of  described  land  to  a  named  brother  of  the  tes- 
tator in  fee  provided  he  survives  the  testator  ten  years,  otherwise 
the  land  to  go  in  fee  to  a  named  son  of  the  first  devisee,  creates  an 
executory  interest  in  the  son  which  descends  to  his  heirs  though 
he  dies  during  the  lifetime  of  the  first  devisee,  and  if  the  latter  dies 
before  the  expiration  of  the  ten-year  period  the  land  goes  to  the 
heirs  of  the  executory  devisee. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Joseph  P.  Mahoney,  for  appellant. 

Jay  Clifford  McCally,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  tlie 
court : 

This  appeal  is  from  a  decree  of  the  circuit  court  of  Cook 
county  ordering  title  in  fee  simple  in  the  appellees,  Flor- 
ence M.  Daly  and  Irene  M.  Daly,  to  lot  88,  in  block  i,  of 
Sampson  &  Greene's  addition  to  Chicago,  to  be  registered. 
The  appellant,  Mary  Daly  Fitzgerald,  was  made  a  defend- 
ant, and  being  insane,  her  husband,  Richard  Fitzgerald,  was 
appointed  her  guardian  ad  litem  and  answered,  committing 
her  rights  and  interests  to  the  protection  of  the  court  and 
claiming  title  in  her  by  virtue  of  a  deed  from  Joseph  B. 
Daly.  The  examiner  of  titles  found  and  reported  that  there 
was  no  competent  evidence  that  the  deed  was  delivered  and 
recommended  that  it  should  be  removed  as  a  cloud  upon  the 
title  of  the  appellees.  The  court  confirmed  the  report  and 
entered  a  decree  accordingly. 

On  March  9,  1899,  Joseph  B.  Daly,  the  owner  of  the 
lot,  while  at  the  home  of  his  sister,  the  appellant,  Mary 
Daly  Fitzgerald,  made  and  acknowledged  a  warranty  deed 
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of  the  same  to  her.  The  deed  was  in  the  possession  of 
Henry  D.  Schumacher,  the  notary  public  who  drafted  it 
and  took  the  acknowledgment,  from  the  time  when  it  was 
made  until  eighteen  months  after  the  death  of  the  grantor, 
when  it  was  obtained  from  him  by  Richard  Fitzgerald  and 
recorded.  On  January  17,  1907,  Mary  Daly  Fitzgerald  was 
adjudged  insane  and  has  so  remained  since  that  time.  About 
eight  years  after  making  the  deed  Joseph  B.  Daly  on  Feb- 
ruary 27,  1907,  executed  his  last  will  and  testament,  con- 
taining the  following  devise  of  the  lot: 

''Second — I  give,  devise  and  bequeath  to  my  beloved 
brother,  Matthias  B.  Daly,  the  property  known  as  No.  533 
West  Thirteenth  street,  Chicago,  Illinois,  or  lot  eighty-eight 
(88),  in  block  one  (i),  in  Sampson  &  Greene's  addition 
to  Chicago,  to  have  and  to  hold  in  fee  simple,  provided 
the  said  Matthias  B.  Daly  shall  survive  me  ten  years,  but 
should  the  said  Matthias  B.  Daly  die  before  the  lapse  of 
ten  years  after  my  death,  I  give,  devise  and  bequeath  the 
said  property  to  his  son,  Matthias  B.  Daly,  Jr.,  to  have  and 
to  hold  the  same  in  fee  simple." 

Joseph  B.  Daly  died  on  August  2,  1907,  leaving  as  his 
heirs-at-law  his  three  sisters,  Catherine  B.  Daly,  (known 
as  Sister  Bernice,)  Mary  Daly  Fitzgerald,  (the  appellant,) 
and  Eliza  J.  Hanlon,  and  his  brother,  Matthias  B.  Daly, 
to  whom  the  said  lot  was  devised  in  fee  simple  provided  he 
should  survive  the  testator  ten  years.  Matthias  B.  Daly,  Jr., 
died  on  August  27,  1907,  intestate,  leaving  his  father,  Mat- 
thias B.  Daly,  and  his  sisters,  Florence  M.  Daly  and  Irene 
M.  Daly,  his  heirs-at-law.  Matthias  B.  Daly  did  not  survive 
the  ten-year  period  but  died  on  November  16,  1910,  leaving 
as  his  heirs-at-law  his  daughters,  the  appellees,  Florence  M. 
Daly  and  Irene  M.  Daly,  who  claimed  title  as  heirs-at-law 
of  their  brother,  Matthias  B.  Daly,  Jr.,  and  their  father, 
Matthias  B.  Daly. 

The  deed  was  prepared  for  execution  by  Henry  Schu- 
macher, a  notary  public,  who  took  directions  from  Joseph 


Digitized  by 


Google 


Jm6,M8.]  Fitzgerald  r.  Daly.  45 

B.  Daly  and  went  to  the  home  of  the  appellant,  where  it 
was  signed  and  acknowledged  by  the  grantor  in  the  pres- 
ence of  the  appellant  and  her  husband.    The  husband,  Rich- 
ard Fitzgerald,  gave  testimony  tending  to  show  that  the 
deed  was  delivered  by  pushing  it  across  the  table  to  the  ap- 
pellant and  then  delivering  it  to  Schumacher  for  safe  keep- 
ing, with  an  agreement  that  it  should  not  go  on  record  un- 
til after  the  grantor  was  dead.     The  appellees  were  suing 
as  heirs-at-law,  and  the  husband  of  the  appellant  was  in- 
competent to  testify  in  her  behalf.     {Trelcavcn  v.  Dixon, 
119  111.  548;    Way  v.  Harriman,  126  id.   132;    Sliau'  v. 
Schoonover,  130  id.  448;   Heintc  v.  Dennis,  216  id.  487.) 
It  is  urged  that  no  objection  was  made  on  the  ground  of 
incompetency  of  the  witness,  but  the  specific  objection  stated 
was  that  Joseph  B.  Daly  was  dead,  and  that  could  only 
mean  that  the  husband  was  not  ^competent  for  that  rea- 
son.    The  only  competent  testimony  as  to  what  occurred 
when  the  deed  was  made  and  the  disposition  made  of  it 
was  that  of  Schumacher,  and  he  could  not  remember  what 
was  done  except  that  he  was  to  hold  the  deed  until  after 
the  death  of  the  grantor  and  it  was  not  to  be  recorded  be- 
fore that  time,  and  that  he  attached  a  memorandum  to  the 
deed  that  it  was  not  to  be  recorded  until  after  the  death 
of  the  grantor.    The  memorandum  was  destroyed  by  Schu- 
macher at  the  time  the  deed  was  delivered  to  Richard  Fitz- 
gerald.    Schumacher  had  had  considerable  experience  in 
making  deeds  and  thought  that  he  probably  instructed  the 
grantor  to  make  delivery  of  the  deed,  which  was  evidently 
based  upon  his  habit  or  custom,  and  that  was  not  sufficient 
to  prove  delivery.     (Russell  v.  Mitchell,  223  111.  438.)    The 
deed  was  not  found  in  the  possession  of  the  appellant  so 
that  a  presumption  of  delivery  would  arise  from  that  fact, 
but  it  remained  with  Schumacher  eighteen  months  after 
the  death  of  the  grantor,  due,  as  alleged,  to  the  fact  that 
the  location  of  Schumacher  was  not  known.     Delivery  is 
largely  a  matter  of  intention,  and  in  case  of  an  actual  de- 
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livery  the  fact  that  the  grantor  afterwards  devised  the  same 
property  to  another  would  not  divest  title.  He  remained  in 
possession  of  the  lot  up  to  his  death,  and  all  the  circum- 
stances, taken  in  connection  with  the  positive  direction  that 
the  deed  was  not  to  be  recorded  until  after  his  death,  were 
insufficient  to  prove  a  delivery. 

It  is  further  argued  that  if  the  deed  was  not  delivered 
the  heirs-at-law  of  Matthias  B.  Daly,  Jr.,  took  nothing  be- 
cause he  died  before  the  event  upon  which  the  lot  was  to 
go  to  him,  and  the  fee  simple  estate  of  Matthias  B.  Daly 
having  failed,  the  lot  descended  to  the  heirs-at-law  of  Jo- 
seph B.  Daly  as  intestate  estate.  The  argument  is  upon  the 
ground  that  an  executory  devise  before  the  event  on  which 
it  is  limited  is  never  vested  but  only  vests  upon  the  hap- 
pening of  the  future  contingency.  While  it  is  true  that  an 
executory  devisee  does  not  take  a  vested  interest  until  the 
devise  takes  effect  in  possession,  it  is  not  a  mere  possibility 
but  is  a  substantial  interest  in  the  estate.  ( Waldo  v.  Cum- 
mings,  45  111.  421.)  If  the  person  who  will  be  entitled  to 
the  executory  interest  cannot  be  known  until  the  happening 
of  the  contingency  the  executory  interest  does  not  pass  by 
descent,  but  if  the  identity  of  the  executory  devisee  is  cer- 
tain, so  that  upon  the  happening  of  the  contingency  he  will 
take  the  estate,  the  future  interest  descends  to  his  heirs  al- 
though he  may  die  before  the  contingency  happens.  {Ack- 
less  V.  Seekright,  Breese,  76;  Blackstone  v.  Althouse,  278 
III.  481 ;  II  R.  C.  L.  484.)  In  this  case  there  was  no  un- 
certainty concerning  the  person  in  whom  the  executory  in- 
terest would  vest  if  Matthias  B.  Daly  did  not  survive  the 
ten-year  period,  and  upon  the  death  of  Matthias  B.  Daly, 
Jr.,  the  interest  limited  to  him  by  way  of  executory  devise 
descended  to  his  heirs-at-law. 

The  decree  is  affirmed.  n  ^         , 

Decree  affirmed. 
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• 

(No.  12041. — Judgment  affirmed.) 
The  Peopi^e  of  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs.  Isaac  Berger,  Plaintiff  in  Error. 

Opinion  filed  June  20j  ipi8. 

1.  Criminal  law — what  may  be  proved  in  a  prosecution  for 
keeping  house  of  ill-fame.  In  a  prosecution  for  keeping  a  house 
of  ill-fame  or  letting  rooms  for  illicit  purposes,  the  practice  of 
prostitution  in  such  house  or  rooms  other  than  at  the  time  of  the 
letting  of  the  rooms  in  question,  and  the  bad  reputation  of  those 
who  frequent  the  place,  may  be  proved,  as  in  such  cases  guilt  must 
ordinarily  be  established  by  circumstantial  evidence. 

2.  Same — what  conversations  in  presence  of  hotel  keeper  are 
admissible  in  prosecution  for  keeping  a  house  of  ill-fame.  Where 
police  officers  raid  a  hotel  for  the  purpose  of  enforcing  the  statute 
against  keeping  a  house  of  ill- fame,  conversations  between  the  offi- 
cers and  the  couples  arrested  there,  in  the  presence  of  the  hotel 
keeper  and  undenied  by  him  though  of  a  damaging  nature,  are 
admissible  against  him  although  they  do  not  expressly  charge  him 
with  the  commission  of  any  offense,  where  the  circumstances  show 
he  must  have  known  what  law  the  officers  were  seeking  to  enforce. 

3.  Same — when  admission  may  be  implied  from  conduct  of  ac- 
cused. An  admission  or  confession  may  be  implied  from  the  con- 
duct of  a  party  charged  with  a  crime  or  with  complicity  therein 
who  makes  no  denial  or  explanations  when  statements  are  made  in 
his  presence  affecting  him  and  the  circumstances  afford  him  an 
opportunity  to  act  or  speak  in  reply  and  where  men  similarly  situ- 
ated would  naturally  deny  the  implied  guilt  or  make  explanations 
or  statements. 

4.  Same — when  it  is  not  reversible  error  to  refuse  to  allow 
counsel  to  argue.  In  a  prosecution  for  the  violation  of  a  statute, 
where  a  jury  is  waived  and  the  evidence  is  heard  by  the  court,  the 
judge  should  permit  both  counsel  to  present  briefly  their  respective 
views  before  attempting  to  decide  that  case;  but  it  is  not  reversible 
error  to  refuse  to  allow  counsel  to  argue  where  no  attempt  to  ar- 
gue is  made  until  after  the  judge  has  stated  what  his  conclusions 
are  to  be. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  RuFus  F.  Robinson, 
Judge,  presiding. 
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Charles  Horgan,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wilson,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
Plaintiff  in  error  was  found  guilty  of  a  violation  of  sec- 
tion 57  of  chapter  38  of  the  Revised  Statutes  of  this  State, 
providing  against  keeping  or  maintaining  a  house  of  ill- 
fame  or  place  for  the  practice  of  prostitution  or  lewdness, 
or  letting  a  house,  rooms  or  other  premises  for  such  pur- 
pose. (Kurd's  Stat.  191 7,  p.  960.)  The  particular  charge 
under  the  provision  upon  which  the  information  was  based 
was  that  plaintiff  in  error  rented  or  let  a  room  or  rooms 
for  the  purpose  of  prostitution,  fornication  and  lewdness. 
A  jury  was  waived  and  on  a  hearing  before  the  judge  in 
the  municipal  court  of  Chicago  plaintiff  in  error  was  found 
guilty  and  fined  $200  and  costs.  The  Appellate  Court  af- 
firmed the  judgment,  and  the  case  has  been  brought  here  on 
writ  of  error  for  further  consideration. 

Plaintiff  in  error  was  the  proprietor  of  the  New  Doug- 
las Hotel,  at  3502  Vincennes  avenue,  Chicago,  in  August, 
19 1 7.  About  1 :30  o'clock  on  Sunday  morning,  August  26, 
191 7,  six  police  officers  of  Chicago  entered  plaintiff  in  er- 
ror's hotel  and  arrested  him,  and  also  arrested  three  couples, 
men  and  women,  who  were  occupying  rooms  in  the  hotel 
at  that  hour.  They  also  arrested  another  man  and  woman 
who,  as  the  evidence  tends  to  show,  attempted  to  enter  the 
building  together  while  the  officers  were  talking  with  the 
people  already  arrested.  None  of  these  four  couples  were 
married,  but  the  three  couples  who  were  in  the  rooms  had 
registered  as  man  and  wife.  The  evidence  tends  to  show 
that  the  couple  who  were  just  entering  the  building  were 
warned  away  by  the  colored  maid  employed  in  the  hotel. 
These  four  couples  were  all  questioned,  in  a  general  way, 
by  the  police  in  the  presence  of  plaintiff  in  error,  in  or  just 
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outside  of  the  hotel  office,  on  the  second  floor.  Each  of  them 
stated,  in  answer  to  the  questions  of  the  police,  that  they 
were  not  man  and  wife.  Plaintiff  in  error  said  at  the  time 
the  police  officer  was  questioning  these  witnesses  that  he 
had  no  knowledge  as  to  whether  these  couples  were  married 
or  whether  they  were  unmarried;  that  he  did  not  receive 
them ;  that  they  were  received  and  registered  by  one  of  his 
employees.  According  to  the  testimony  of  the  police  he 
also  stated,  after  one  of  the  couples  had  said  they  were  not 
married,  that  "he  did  not  care  whether  they  were  man  and 
wife  just  as  long  as  they  were  registered,"  apparently  mean- 
ing that  he  did  not  care  whether  they  were  man  and  wife 
so  long  as  they  registered  as  man  and  wife.  It  appears  from 
Berger's  testimony  that  the  rooming  house  contained  sixty- 
five  rooms  on  three  floors,  and  that  he  had  about  eighteen 
permanent  roomers  at  the  time  of  the  raid.  He  denied  that 
he  had  heard  certain  statements  testified  to  by  the  officers 
as  having  been  made  in  his  presence  by  the  various  people 
who  were  under  arrest,  one  to  the  effect  that  that  person 
had  been  there  before  and  occupied  a  room,  leaving  at  two 
o'clock  in  the  morning;  also  the  statement  of  one  of  the 
women  that  she  had  occupied  a  room  there  before.  It  ap- 
pears, also,  that  one  of  the  police  officers  testified  that  one 
of  these  women,  who  was  arrested  while  occupying  one  of 
the  rooms,  was  known  to  the  police  as  a  lewd  woman  who 
had  frequently  solicited  meu  on  the  streets  of  Chicago  and 
had  been  put  out  of  other  public  rooming  houses  or  hotels 
by  the  police  because  of  this.  Plaintiff  in  error  denied  that 
he  knew  these  facts  as  to  this  wom^n.  Some  of  the  women 
involved  also  testified,  and  their  testimony  tended  more  to 
support  plaintiff  in  error's  testimony  than  it  did  to  contra- 
dict him,  as  to  his  guilty  knowledge  of  the  character  of  the 
women  in  question. 

Counsel  for  plaintiff  in  error  argues  earnestly  and  at 
length  that  the  evidence  of  the  policemen  as  to  what  these 
men  and  women  said  was  not  admissible  even  though  it 
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was  said  in  Berger's  presence  and  he  did  not  deny  it  We 
tliink  the  testimony  on  this  question  is  of  such  a  nature  that 
the  conclusion  is  inevitable  that  what  the  policemen  swore 
to  as  to  the  statements  of  these  men  and  women  was  stated 
in  Berger's  presence,  as  testified  by  them.  We  think,  also, 
it  is  clear  that  he  did  state  that  it  didn't  make  any  difference 
whether  these  couples  were  man  and  wife  if  they  were  reg- 
istered as  man  and  wife.  This  evidence  of  the  police  as  to 
this  last  statement  of  plaintiff  in  error  does  not  appear  to 
have  been  denied  by  him.  Neither  can  there  be  any  ques- 
tion from  this  record  that  plaintiff  in  error  was  where  he 
could  have  seen  and  heard  the  colored  maid  when  she  was 
trying  to  warn  away  the  couple  who  came  in  while  the  police 
were  there. 

Most  authorities  agree  that  on  a  prosecution  for  keep- 
ing such  a  house  as  this  the  State  may  prove  the  character  of 
the  inmates  and  frequenters  of  the  house,  and  many  courts 
hold  it  can  prove  the  reputation  of  the  house.  (9  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 533;  9  R.  C.  L.  225,  and 
cases  cited.)  The  bad  reputation  of  those  who  visit  such 
a  house  is  also  generally  held  to  be,  in  any  view,  compe- 
tent evidence.  ( i  Wharton  on  Crim.  Evidence, — loth  ed. — 
sec.  261,  and  cases  cited.)  While  the  testimony  of  these 
couples  when  under  arrest,  as  told  by  the  police  officers,  may 
not  be  held  conclusive  as  to  plaintiff  in  error's  knowledge 
of  the  purpose  for  which  the  rpoms  in  his  hotel  were  being 
rented,  it  would  certainly  have  a  bearing  on  that  question. 
Without  question,  the  presumption  of  innocence  in  a  case 
of  this  kind  must  continue,  the  same  as  in  any  other  case, 
until  guilt  is  shown,  "but  guilt  may  be  shown  either  by 
direct  evidence,  which  probably  in  the  greatest  number  of 
cases  is  wholly  impracticable,  or  by  circumstances  from 
which,  according  to  the  usual  laws  of  reason  and  common 
experience,  guilt  is  clearly  inferable.  When  these  circum- 
stances are  shown  the  presumption  of  guilt  displaces  the 
presumption  of  innocence."     {Deforest  v.  United  States, 
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II  App.  Cas.  [D.  C]  458.)  None  of  these  couples  had  any 
baggage  with  them  when  they  came  to  the  hotel  or  when  ar- 
rested. While  it  is  true  as  argued  by  counsel  for  plaintiff 
in  error,  that  a  man  and  wife  might  come  to  a  hotel  with- 
out any  baggage  and  the  proprietor  could  not  be  expected 
to  turn  them  away  on  that  account,  still  it  is  a  circumstance 
that  necessarily  has  weight  as  to  the  guilty  knowledge  of 
the  proprietor  if  several  unmarried  couples,  all  of  them 
without  baggage,  are  found  occupying  rooms  in  his  house. 
No  fixed  and  arbitrary  rules  can  be  laid  down  governing 
the  duties  of  proprietors  of  hotels  in  a  great  city  like  Chi- 
cago in  deciding  whether  or  not  to  accept  as  guests  men  and 
women  who  come  in  couples,  with  or  without  baggage.  In 
matters  of  this  kind,  as  in  other  matters  involving  viola- 
tions of  the  criminal  law,  each  case  must  in  some  measure 
be  decided  by  its  own  special  facts.  The  proprietor  of  a 
hotel  or  public  rooming  house  is  presumed  to  have  a  gen- 
eral knowledge  that  will  guide  him,  in  a  large  degree,  on 
matters  of  this  kind.  It  has  been  held  that  the  proprietor 
of  an  establishment  of  a  quasi  public  character  is  presumed 
by  law  to  know  what  takes  place  in  his  own  establishment, 
to  the  extent,  at  least,  of  throwing  upon  him  the  burden 
of  showing,  if  the  law  is  violated  in  the  conduct  of  the 
place,  that  it  is  not  his  fault.  (Sanders  v.  State,  74  Ga. 
82.)  In  this  last  case  the  court  in  so  holding  held  that  such 
a  rule  was  in  accordance  with  justice  and  common  sense. 
In  some  jurisdictions  the  conversations  of  those  in  the 
house,  even  out  of  the  presence  of  the  accused,  are  compe- 
tent to  show  the  character  of  tlie  house.  (State  v.  Toombs, 
79  Iowa,  741;  Herzinger  v.  State,  70  Md.  278.)  Under 
the  holding  of  this  court  in  People  v.  Newbold,  260  111. 
196,  such  conversations  out  of  the  presence  of  the  accused 
would  not  be  admissible.  We  think,  however,  that  under 
the  circumstances  of  this  case  these  conversations,  having, 
as  we  have  held,  taken  place  in  the  presence  of  plaintiff  in 
error,  were  admissible  on  the  trial. 
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Counsel  for  plaintiff  in  error  argues  at  some  length  that 
the  conversations  were  not  admissible,  under  the  holdings 
of  this  court  in  People  v.  Harrison,  261  111.  517,  because 
these  statements  of  tlie  witnesses  in  answer  to  questions 
from  the  police  officers  did  not  charge  plaintiff  in  erroi^with 
the  commission  of  any  crime.  There  might  be  some  merit 
in  this  argument  if  plaintiff  in  error  could  only  be  convicted 
by  direct  testimony,  but,  as  we  have  already  stated,  con- 
viction is  justified  in  this  case,  as  in  others,  not  only  upon 
direct  evidence  but  upon  circumstantial  evidence.  The  cir- 
cumstances surrounding  plaintiff  in  error  at  the  time  these 
answers  were  made  in  his  presence  were  certainly  of  such 
a  nature  as  to  plainly  indicate  to  him  what  violation  of 
the  law,  as  proprietor  of  the  hotel,  he  was  charged  with. 
An  admission  or  confession  may  be  implied  from  the  con- 
duct of  the  party  when  charged  with  a  crime  or  with  com- 
plicity therein,  or  when  statements  are  made  in  his  pres- 
ence affecting  him,  when  the  circumstances  afford  him  an 
opportunity  to  act  or  speak  in  reply  and  men  similarly 
situated  would  naturally  deny  the  implied  guilt  or  make 
explanations  or  statements,  (i  Greenleaf  on  Evidence, — 
i6th  ed. — sec.  197.)  Obviously,  plaintiff  in  error's  own 
statement  made  at  the  time,  that  it  did  not  make  any  dif- 
ference whether  the  couples  were  married  or  not  if  they 
had  registered  as  man  and  wife,  indicated  beyond  doubt 
that  he  understood  the  nature  of  the  charge  against  him. 
We  do  not  see  how  anyone  can  read  the  evidence  in  this 
record  without  reaching  the  conclusion  that  a  man  who 
conducted  a  hotel  as  the  one  here  in  question,  must  have 
known  that  his  rooms  were  being  occupied  by  people  who 
desired  to  use  them  for  illicit  purposes.  We  do  not  think 
any  error  harmful  to  plaintiff  in  error  was  committed  by 
the  trial  court  in  admitting  the  evidence  in  question. 

Counsel  for  plaintiff  in  error  further  argues  that  the 
evidence  should  have  been  confined  to  letting  rooms  on 
the  night  of  the  raid.     By  the  authorities  already  cited  this 
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argument  is  without  merit.  Under  a  charge  for  keeping 
a  house  of  this  nature  of  letting  rooms  for  illicit  purposes 
the  practice  of  prostitution  in  such  house  or  rooms  may  be 
shown  in  evidence,  within  the  limitations  already  stated. 
See  in  addition  to  the  authorities  already  cited,  State  v. 
Dufour,  49  L.  R.  A.  (N.  S.)  792;  People  v.  Russell,  no 
Mich.  46;  Price  v.  State,  96  Ala.  i. 

Counsel  for  plaintiff  in  error  further  insists  that  the 
trial  court  erred  in  not  permitting  counsel  to  argue  the  case 
before  the  decision  was  rendered.  The  evidence  on  this 
point  in  the  record  tends  to  show  that  at  the  close  of  the 
testimony  the  trial  judge,  without  waiting  for  any  argu- 
ment, commenced  to  review  the  evidence  and  to  give  his 
views  thereon;  that  counsel  for  plaintiff  in  error  did  not 
attempt  to  argue  the  case  until  the  trial  judge  had  stated 
what  his  conclusions  were  to  be,  and  then  counsel  asked  to 
present  his  views,  and  the  trial  judge,  somewhat  summarily, 
said  that  he  did  not  want  to  argue  the  case  with  him.  If 
the  hearing  had  been  before  a  jury  and  the  court  did  not 
think  the  evidence  was  of  such  a  nature  as  to  justify  direct- 
ing a  verdict,  then,  necessarily,  the  right  of  an  argument 
before  the  case  was  submitted  to  the  jury  should  be  rig- 
idly upheld;  and  we  think,  even  when  the  judge  himself, 
without  a  jury,  is  hearing  the  case,  he  should  permit  both 
counsel  to  present,  briefly,  their  respective  views  before  at- 
tempting to  decide  the  case.  In  hearings  of  this  kind,  how- 
ever, long  arguments  by  counsel  cannot  be  permitted  in  all 
cases.  The  good  judgment  and  sound  discretion  of  the  trial 
judge  must  largely  control  in  such  matters.  Having  in 
mind  the  circumstances  surrounding  this  hearing  and  the 
question  as  to  the  time  when  counsel  for  plaintiff  in  error 
first  asked  to  present  his  views  to  the  court  after  the  evi- 
dence was  submitted,  we  do  not  think  reversible  error  was 
committed  in  not  permitting  the  argument  of  counsel  at  the 
time  he  requested  it. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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(No.  12095. — Decree  affirmed.) 

Inez  E.  Aftalion,  Appellee,  vs,  Ethnol  M.  Stauffer 

et  al.  Appellants. 

Opinion  filed  June  20,  ipi8. 

1.  Wills — mental  capacity  must  be  determined  as  of  date  of 
will  in  question  although  it  is  a  copy  of  a  former  will.  Although 
a  testatrix  may  have  been  competent  to  make,  and  did  make,  a  for- 
mer will,  which  she  later  destroyed  and  made  a  second  will  like  the 
former  from  a  photographic  copy  of  the  first,  on  a  contest  of  the 
second  will  on  charges  of  mental  incapacity  and  undue  influence  the 
question  to  be  determined  is  whether  the  testatrix  had  testamentary 
capacity  when  the  last  will  was  made,  although  the  execution  of 
the  former  will  is  an  important  circumstance  to  be  considered. 

2.  Same — when  decree  setting  aside  zvill  should  not  he  reversed 
on  evidence.  Where  a  will  is  contested  on  grounds  of  mental  in- 
capacity and  undue  influence,  although  there  is  testimony  that  the 
testatrix  was  of  sound  mind,  a  decree  setting  aside  the  will  should 
not  be  reversed  as  contrary  to  the  weight  of  the  evidence,  where 
a  considerable  number  of  credible  witnesses  intimately  acquainted 
with  the  testatrix  testify  that  she  was  not  of  sound  mind  in  the 
year  in  which  the  will  was  executed  and  give  good  reasons  for 
their  opinions. 

3.  Same — when  refusal  to  take  issue  of  undue  influence  from 
jury  is  not  reversible  error.  Where  a  will  is  contested  on  grounds 
of  mental  incapacity  and  undue  influence  and  the  verdict  is  that 
the  instrument  is  not  the  last  will  and  testament  of  the  testatrix, 
which  finding  is  warranted  on  the  ground  that  the  testatrix  was 
not  of  sound  mind,  a  decree  setting  aside  the  will  should  not  be 
reversed  because  the  issue  of  undue  influence  was  not  taken  from 
the  jury,  even  though  evidence  to  support  that  issue  was  very  slight. 

4.  Same — 7vhen  paper  signed  by  testatrix  is  admissible  on  ques- 
tion of  mental  capacity.  A  paper  signed  by  the  testatrix  and  three 
other  persons  and  purporting  to  be  a  brief  will  bearing  date  a 
month  previous  to  the  execution  of  the  will  which  is  being  contested 
on  grounds  of  mental  incapacity  and  undue  influence,  is  admissible 
when  limited  to  the  ir.sue  of  the  condition  of  the  mind  of  testatrix. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  John  M.  Niehaus,  Judge,  presiding. 

Hiram  E.  Todd,  and  Hugh  E.  Wn.so>f,  for  appellants. 
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Weil  &  Bari%ey,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  Inez  E.  Aftalion,  as  complainant  in  the  court 
below,  filed  a  bill  in  the  circuit  court  of  Peoria  county  to 
contest  the  will  of  her  mother,  Eleanor  M.  Edwards.  The 
bill  charged  undue  influence  and  want  of  mental  capacity 
of  the  testatrix.  Issues  were  made  up  and  submitted  to  a 
jury,  which  returned  a  verdict  finding  the  writing  produced 
as  the  last  will  and  testament  of  Eleanor  M.  Edwards  was 
not  her  will.  A  motion  by  proponents  for  a  new  trial  was 
overruled  and  a  decree  entered  setting  aside  tlie  alleged  will 
and  the  probate  thereof.  From  that  decree  proponents  have 
appealed. 

Eleanor  M.  Edwards  was  the  widow  of  Isaac  C.  Ed- 
wards, who  died  about  fourteen  years  ago.  They  resided 
in  Peoria  and  had  two  daughters,  contestant,  Inez  E.  Af- 
talion, and  proponent  Ethnol  M.  Stauffer,  their  only  chil- 
dren. Some  time  after  her  husband's  death  Mrs.  Edwards 
went  to  Paris,  France,  where  she  resided  temporarily  the 
last  few  years  of  her  life  and  where  she  died  April  8,  191 5. 
The  daughter  Ethnol  resided  with  her  mother  while  she 
lived  in  Paris  and  the  daughter  Inez  resided  in  this  country. 
In  May,  19 14,  Mrs.  Edwards  returned  to  America,  leaving 
her  daughter  Ethnol  in  Paris.  After  visiting  with  friends 
in  New  York  a  few  days  Mrs.  Edwards  went  to  Peoria, 
arriving  there  about  the  last  of  May.  She  lived  at  the  Jef- 
ferson Hotel  a  few  weeks  and  then  went  to  live  with  her 
sister,  who  resided  in  Peoria.  Late  in  the  summer  she  be- 
came ill,  suffered  a  stroke  of  paralysis  and  was  taken  to  a 
hospital,  where  she  remained  about  ten  days.  After  leav- 
ing the  hospital  she  lived  with  a  brother  in  Peoria  until 
about  the  middle  of  November,  when,  accompanied  by  her 
sister-in-law,  Mrs.  Baynard,  she  went  to  Chicago.  There 
she  secured  rooms  and  board  with  a  private  family,  where 
she  lived  until  she  departed  to  return  to  Paris,  about  the 
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middle  of  December.  While  in  Chicago  she  visited  her 
daughter  Inez,  who  resided  in  that  city,  and  spent  Thanks- 
giving day  at  the  home  of  Inez.  A  few  days  after  Thanks- 
giving the  daughter  Ethnol  arrived  in  Chicago  from  Paris. 
Prior  to  the  arrival  of  Ethnol  Mrs.  Edwards  called  at  the 
office  of  W.  B.  Mcllvaine,  a  member  of  the  law  firm  of 
Wilson,  Moore  &  Mcllvaine,  and  consulted  him  with  ref- 
erence to  the  revocation  of  a  power  of  attorney  she  had 
given  her  daughter  Inez  before  coming  to  Chicago.  On 
the  first  day  of  December,  1914,  accompanied  by  her  daugh- 
ter Ethnol,  Mrs.  Edwards  went  to  the  office  of  Mcllvaine, 
where  she  executed  the  will  in  question.  The  first  clause 
of  the  will  directed  that  all  her  debts  and  funeral  expenses 
be  paid.  The  second  clause  stated  the  testatrix  had  thereto- 
fore given  her  daughter  Inez  all  household  goods,  furniture 
and  pictures  used  by  herself  and  daughter  in  their  apart- 
ments in  Paris  some  years  before  while  temporarily  resid- 
ing there;  that  she  had  also  furnished  her  daughter  Inez 
several  thousand  dollars  for  a  musical  education  in  Paris 
and  had  conveyed  to  her  a  large  number  of  pieces  of  real 
estate  in  Peoria  county,  Illinois.  By  the  third  clause  she 
devised  and  bequeathed  to  the  daughter  Ethnol  all  her  prop- 
erty, real,  personal  and  mixed,  including  her  jewelry  and 
clothing.  Francis  H.  Tichenor  was  named  executor.  Mrs. 
Edwards  died  in  Paris,  France,  April  8,  191 5,  and  the  will 
was  admitted  to  probate  in  Peoria  county,  whereupon  tes- 
tatrix's daughter  Inez  filed  her  bill  to  contest  and  set  aside 
the  will  and  probate  on  tlie  grounds  above  stated. 

Three  grounds  are  alleged  and  argued  in  the  brief  of 
proponents  why  the  decree  should  be  reversed:  (i)  The 
court  erred  in  admitting  incompetent  evidence;  (2)  the 
court  erred  in  denying  proponents'  motion  to  take  the  ques- 
tion of  undue  influence  from  the  jury;  and  (3)  the  verdict 
and  decree  are  contrary  to  the  weight  of  the  evidence. 

W.  B.  Mcllvaine  testified  he  had  met  and  transacted 
some  business  for  Mrs.  Edwards  in  19 10  and  did  not  see 
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her  again  until  shortly  before  November  21,  1914,  when 
she  came  to  his  office  to  consult  him  about  a  power  of  at- 
torney to  Francis  H.  Tichenor,  her  attorney  at  Peoria,  au- 
thorizing him  to  handle  her  property.  Mrs.  Edwards  stated 
she  understood  Tichenor  would  send  such  an  instrument  to 
Mcllvaine's  office.  She  left  her  telephone  number  with  him 
and  asked  him  to  notify  her  when  it  was  received.  Mcll- 
vaine  received  a  letter  from  Tichenor  a  day  or  two  later 
with  reference  to  the  power  of  attorney  and  notified  Mrs. 
Edwards,  who  came  to  his  office.  Mcllvaine  told  her  he 
thought  Tichenor  should  prepare  the  power  of  attorney  as 
he  was  familiar  with  her  property  and  wrote  Tichenor  to 
that  effect.  Tichenor  prepared  and  sent  to  Mcllvaine  the 
document  for  execution  and  Mcllvaine  sent  it  by  mail  to 
Mrs.  Edwards.  A  few  days  later  Mrs.  Edwards  called  at 
Mcllvaine's  office  and  objected  to  the-instrument  because 
it  did  not  confer  power  to  sell  real  estate.  It  was  fe-written 
and  executed  in  Mcllvaine's  office.  Mrs.  Edwards  said  she 
had  given  a  power  of  attorney  to  her  daughter  Inez  author- 
izing her  to  manage  her  property,  draw  on  her  bank  ac- 
count, etc. ;  that  she  was  dissatisfied  with  this  and  inquired 
what  she  could  do.  Mcllvaine  explained  she  could  revoke 
it  by  another  instrument,  and  he  prepared  the  instrument  of 
revocation,  which  she  executed  November  23,  19 14.  While 
these  instruments  were  being  prepared  Mrs.  Edwards  pro- 
duced a  photographic  copy  of  a  will  executed  by  her  in 
Paris  and  said  she  wanted  to  execute  another  will  so  the 
witnesses  would  be  available  in  this  country.  Mcllvaine 
gave  the  photographic  copy  to  a  stenographer  to  copy.  It 
was  afterwards  copied  by  the  stenographer,  and  on  De- 
cember I  Mrs.  Edwards  returned  to  Mcllvaine's  office  and 
executed  the  will.  It  was  witnessed  by  Mcllvaine  and  two 
other  men  employed  in  his  office.  The  daughter  Ethnol  was 
with  her  mother  through  the  transaction  when  the  will  was 
executed.  Mcllvaine  testified  that  in  his  opinion  Mrs.  Ed- 
wards had  mental  capacity  to  know  and  comprehend  what 
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property  she  owned,  what  disposition  she  wished  to  make  of 
it  and  to  know  and  understand  the  business  in  which  she 
was  engaged.  W.  R.  Dickinson,  a  witness  to  the  will,  tes- 
tified he  was  introduced  to  Mrs.  Edwards.  He  asked  her 
if  the  paper  was  her  will  and  she  said  it  was.  He  saw  her 
sign  it,  and  at  her  request  Mcllvaine,  himself  and  one  Tem- 
pleton  signed  it  as  witnesses.  From  what  he  saw  of  tes- 
tatrix he  believed  her  of  sound  mind. 

The  will,  from  a  photographic  copy  of  which  the  will 
in  dispute  was  prepared,  was  executed  in  Paris  June  30, 
191 3.  Henry  Charles  Charpert,  a  lawyer  then  having  an 
office  in  Paris,  testified  he  prepared  the  will  of  that  date  at 
his  office;  that  Mrs.  Edwards,  with  whom  he  had  become 
acquainted  some  months  before,  came  to  his  office  accom- 
panied by  her  daughter  Ethnol  and  asked  him  to  prepare  a 
will  for  her.  He  asked  the  daughter  to  step  into  another 
room.  Mrs.  Edwards  explained  what  she  wanted  to  do 
with  her  property.  She  said  she  wanted  to  give  it  to  her 
daughter  Mrs.  Stauffer;  that  she  had  conveyed  consider- 
able real  estate  to  Mrs.  Aftalion  and  had  advanced  her  vari- 
ous sums  of  money,  and  she  asked  to  have  those  things 
mentioned  in  the  will  as  the  reason  she  left  nothing  to  Mrs. 
Aftalion.  The  witness  testified  he  believed  Mrs.  Edwards 
was  of  sound  mind  at  the  time  she  executed  the  will.  Isaac 
Benjamin  and  John  A.  J.  Smith  were  the  witnesses  to  that 
will.  Both  testified  in  depositions  that  they  were  acquainted 
with  Mrs.  Edwards  prior  to  the  time  they  witnessed  her 
will  and  that  they  believed  her  to  be  of  sound  mind  at  the 
time  the  will  was  executed.  Other  witnesses  in  France  and 
America  who  knew  Mrs.  Edwards  while  she  lived  in  Paris 
expressed  the  opinion  that  she  had  mental  capacity  to  know 
and  comprehend  her  property,  the  objects  of  her  bounty  and 
what  disposition  she  wished  to  make  of  her  estate.  Several 
other  witnesses  residing  in  this  country,  some  related  by 
blood  or  marriage  to  Mrs.  Edwards,  testified  to  their  opin- 
ions that  she  was  of  sound  mind  after  her  return  to  this 
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country  from  France,  in  the  spring  of  1914,  and  at  the 
time  the  disputed  will  was  executed.  On  the  other  hand, 
a  considerable  number  of  witnesses  testified  on  behalf  of 
contestant  to  actions  and  statements  of  Mrs.  Edwards  from 
which  they  concluded  that  she  was  not  of  sound  mind  from 
the  time  of  her  return  to  this  country  in  1914. 

The  issue  made  and  tried  was  whether  the  instrument 
executed  December  i,  1914,  was  the  last  will  and  testament, 
but  in  proponents'  argument  great  stress  is  laid  upon  the 
fact  that  Mrs.  Edwards  had  executed  a  precisely  similar  will 
in  Paris  in  June,  191 3.  That,  of  course,  is  an  important 
circumstance  to  be  considered,  but  conceding  she  was  then 
competent  to  and  did  make  a  will  which  she  later  destroyed 
and  made  a  second  will  like  the  first,  the  question  to  be  de- 
termined is  whether  she  had  testamentary  capacity  when  the 
last  will  was  made.  Why  the  will  of  June,  1913,  was  de- 
stroyed but  a  photographic  copy  of  it  preserved  is  not  ex- 
plained. True,  Mcllvaine  testified  Mrs.  Edwards  said  she 
wished  the  witnesses  to  her  will  to  be  residents  of  this 
country,  but  that  does  not  explain  what  became  of  the  will 
of  19 1 3,  and  under  the  proof  we  are  warranted  in  con- 
cluding it  had  been  destroyed.  So  far  as  disclosed  by  the 
record  the  witnesses  for  the  respective  sides  were  equally 
credible.  Some  of  the  witnesses  who  testified  for  propo- 
nents, aside  from  those  who  witnessed  the  execution  of  the 
will  in  191 3  and  the  one  in  19 14,  resided  in  Paris,  two  at 
least  in  New  York,  some  in  Chicago  and  some  in  Peoria. 
We  shall  not  set  out  their  testimony  in  substance.  The  wit- 
nesses testified  to  their  acquaintance  with  Mrs.  Edwards, 
their  opportunities  for  observing  her  and  forming  an  opin- 
ion of  her  mental  condition.  They  testified  that  from  her 
conversation  and  conduct  they  believed  her  to  be  of  sound 
mind  and  capable  of  understand ingly  transacting  the  ordi- 
nary business  affairs  of  life.  Those  who  saw  and  conversed 
with  her  after  her  return  from  Paris,  in  1914,  believed  her 
mental  condition  sound. 
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In  the  latter  part  of  August  or  first  of  September,  1914, 
Mrs.  Edwards  had  a  paralytic  stroke  and  was  in  the  hos- 
pital about  ten  days,  when  she  had  sufficiently  improved  to 
leave  there.  Dr.  Downs  testified  on  behalf  of  contestant 
that  on  Thanksgiving  day,  1914,  he  visited  and  made  an 
examination  of  Mrs.  Edwards  at  the  home  of  her  daughter 
Mrs.  Aftalion,  in  Chicago.  She  was  very  nervous,  and  at 
his  suggestion  that  she  had  no  pain  where  she  had  previ- 
iously  said  she  was  suffering  pain  she  would  agree  there 
was  no  pain  there.  She  had  arterio  sclerosis  and  had  pre- 
viously had  a  hemorrhage  of  the  brain,  causing  paralysis. 
He  diagnosed  her  case  as  senile  dementia  and  expressed  the 
opinion  that  she  was  incurable.  Her  conversation  was  dis- 
connected, and  in  his  opinion  she  did  not  have  mental  capac- 
ity to  intelligently  transact  business.  Dr.  Bion,  who  treated 
Mrs.  Edwards  in  Paris,  testified  on  behalf  of  proponents 
that  he  visited  her  six  times  in  January,  191 5,  four  times 
in  February,  six  times  in  March  and  eight  times  in  April. 
She  died  on  April  8.  Mrs.  Edwards  was  suffering,  when 
the  doctor  was  first  called  to  treat  her,  from  bronchitis  and 
asthma.  This  condition  was  cured  by  the  end  of  January. 
She  then  showed  general  weakness,  with  insomnia,  ceased 
to  take  food  and  her  strength  decreased  until  she  died  from 
senile  exhaustion.  A  considerable  number  of  witnesses  re- 
siding in  Peoria  and  Chicago  who  knew  Mrs.  Edwards  be- 
fore she  went  to  Paris,  some  of  them  intimately  for  many 
years,  testified  on  behalf  of  contestant  that  she  was  not  of 
sound  mind  in  19 14.  They  gave  the  reasons  upon  which 
they  based  their  opinions.  They  appear  to  have  been  intel- 
ligent and  there  is  nothing  in  the  record  to  indicate  they 
were  not  credible  witnesses.  Without  incumbering  this 
opinion  with  the  substance  of  what  tliey  testified  to,  it  is 
sufficient  to  say  that  the  actions,  conduct  and  statements  of 
Mrs.  Edwards  testified  to  by  a  number  of  them  as  the  basis 
for  believing  she  was  not  of  sound  mind  seem  clearly  to 
have  warranted  that  conclusion.     If  their  testimony  was 
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true, — and  we  would  not  be  warranted  in  disbelieving  it, — 
the  decree  should  not  be  reversed  on  the  ground  that  it  is 
contrary  to  the  weight  of  the  evidence.  Judy  v.  Judy,  261 
111.  470;  Kellan  v.  Kellan,  258  id.  256. 

It  is  insisted  there  was  no  evidence  to  support  the  charge 
of  undue  influence  and  that  the  court  should  have  taken 
that  issue  from  the  jury  on  the  motion  of  proponents.  The 
jury  did  not  make  any  specific  finding  upon  the  issue  of 
undue  influence.  The  verdict  was  that  the  instrument  was 
not  the  last  will  and  testament  of  Eleanor  M.  Edwards.  If 
that  finding  was  warranted  on  the  ground  that  she  was  not 
of  sound  mind, — ^and  we  are  of  opinion  it  was, — the  decree 
should  not  be  reversed  even  if  there  was  no  evidence  to 
support  the  charge  of  undue  influence.  However,  the  action 
of  the  court  in  denying  proponents'  motion  to  take  that  is- 
sue from  the  jury  was  not  wholly  unwarranted.  There  was 
testimony  tending  to  show  that  Mrs.  Stauffer  exercised  a 
strong  influence  over  her  mother.  The  most  significant  cir- 
cumstances testified  to  were  by  Mrs.  Hontie  Jordan,  a  sis- 
ter of  Mrs.  Edwards'  deceased  husband.  From  her  testi- 
mony it  appears  that  Mrs.  Edwards  did  not  want  to  return 
to  Paris  in  19 14  but  that  she  was  influenced  to  do  so  by 
Mrs.  Stauflfer  against  her  own  wishes.  One  circumstance 
related  by  the  witness  was,  that  after  Mrs.  Stauffer  came 
over,  in  November,  19 14,  she  was  crocheting  a  shawl  in 
her  mother's  presence  and  was  asked  if  she  was  knitting 
for  soldiers.  She  replied  she  was  making  a  shawl  for  her 
mother  to  wear  on  her  return  trip  to  Paris.  Mrs.  Edwards 
said  she  supposed  she  would  have  to  go  to  wear  the  shawl 
but  that  she  did  not  want  to  go.  On  the  evening  before 
she  left  to  return  to  Paris  she  called  Mrs.  Jordan  by  tele- 
phone and  asked  her  to  come  to  see  her.  Mrs.  Jordan  re- 
plied she  lived  so  far  away  that  she  would  rather  come  next 
day.  Mrs.  Edwards  said  she  was  leaving  the  next  day  to 
go  "across  the  waters."  Mrs.  Jordan  told  her  she  would 
meet  her  at  the  depot  and  inquired  what  train  she  was  go- 


Digitized  by 


Google 


62  Aftalion  V,  Stauffer.  [284  III. 

ing  on.  Mrs.  Edwards  said  she  did  not  know  what  train 
she  would  go  on  or  from  what  depot  she  would  leave.  Be- 
fore leaving  she  had  bought  some  plates  and  wanted  to  take 
them  with  her,  but  on  Mrs.  Stauflfer's  objection  to  her  doing 
so  she  did  not  take  them  but  gave  them  to  her  sister-in-law, 
Mrs.  Baynard.  In  the  presence  of  some  of  the  witnesses 
when  Mrs.  Stauflfer  was  not  there  she  spoke  affectionately 
of  her  daughter  Inez,  but  on  other  occasions,  some  of  them 
when  Mrs.  Stauffer  was  present,  she  spoke  unkindly  of  her. 
Mrs.  Stauffer  accompanied  her  mother  to  the  lawyer's  office 
in  Paris  when  tlie  will  of  1913  was  executed.  The  lawyer 
testified  she  came  to  his  office  with  her  mother  and  asked 
to  have  the  will  prepared.  At  his  request  Mrs.  Stauffer 
stepped  into  another  room  while  he  went  over  the  matter 
with  Mrs.  Edwards  as  to  how  she  wanted  to  dispose  of 
her  property.  Mrs.  Stauffer  also  went  with  her  mother  to 
Mcllvaine's  office  and  was  present  when  directions  were 
given  for  preparing  the  will  in  controversy.  Taking  into 
consideration  the  testimony  as  to  the  mental  condition  of 
Mrs.  Edwards,  the  testimony  tending  to  show  the  stronger 
mind  and  dominating  will  of  Mrs.  Stauffer  referred  to  and 
slighter  circumstances  not  mentioned  herein,  and  the  cir- 
cumstances under  which  the  will  was  made,  there  was  no 
reversible  error  in  the  ruling  of  the  court  denying  propo- 
nents' motion  to  take  the  question  of  undue  influence  from 
the  jury.  Lloyd  v.  Rtish,  273  111.  489 ;  Donnan  v.  Donnan, 
256  id.  244;   Weston  v.  Teufel,  213  id.  291. 

It  is  insisted  the  court  erred  in  admitting  in  evidence  on 
behalf  of  contestant,  over  proponents'  objections,  a  paper 
designated  in  the  record  exhibit  2.    The  paper  is  as  follows : 

"Being  of  sound  mind  and  will,  I  declare  this  to  be  my  last  will 
and  testament  and  hereby  annul  all  previous  wills.  In  the  event  of 
my  death  I  wish  everything  I  possess  to  be  divided  equally  between 
my  two  daughters. 

Sunday,  November  8,  1914." 

It  was  signed  by  Mrs.  Edwards  and  also  by  three  other 
women.    Its  offer  was  limited  to  the  issue  of  the  condition 
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of  Mrs.  Edwards'  mind,  and  in  admitting  it  the  court  lim- 
ited it  to  that  purpose.  For  the  purpose  for  which  the 
paper  was  offered  and  admitted  it  was  competent.  Hurley 
V.  Caldwell,  244  111.  448;  Dowie  v.  Driscoll,  203  id.  480; 
Reynolds  v.  Adants,  90  id.  134. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(No.  12084. — Decree  affirmed.) 
Charles  Ames,  Appellee,  vs,  J.  W.  Smith,  Appellant. 

Opinion  filed  June  20,  ipi8. 

Deeds — when  limitation  over  depends  upon  death  of  grantees 
during  life  of  grantor.  Where  a  deed  reserves  a  life  estate  in  the 
grantor  and  provides  that  *'at  his  death  the  title  in  fee  simple  shall 
become  vested  in"  his  three  named  sons,  but  that  in  case  of  the 
death  of  either  of  the  grantees,  his  interest  shall  vest  in  his  wife 
or  child,  if  he  leaves  any,  otherwise  to  vest  in  the  surviving  grantee 
or  grantees,  the  limitation  over  depends  upon  death  of  a  grantee 
during  the  lifetime  of  the  grantor,  and  if  all  the  grantees  survive 
the  grantor  the  title  in  fee  simple  vests  in  them  at  his  death. 

AppEai^  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Sain  WeI/Ty,  Judge,  presiding. 

Hall,  Martin  &  HoosE,  for  appellant. 

William  R.  Bach,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellee,  Charles  Ames,  in  the 
circuit  court  of  McLean  county,  praying  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  31.17  acres  of  land 
situated  in  that  county.  The  court  overruled  a  demurrer 
filed  by  appellant  and  entered  a  decree  for  specific  perform- 
ance.   The  case  has  been  appealed  to  this  court. 
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Appellee,  Ames,  on  August  30,  191 7,  entered  into  a 
written  agreement  with  appellant,  Smith,  whereby  Ames 
agreed  to  convey  by  good  and  sufficient  warranty  deed  to 
Smith,  with  an  abstract  showing  good  merchantable  title, 
the  land  in  question.  Appellant  objected  to  the  title  on  the 
ground  that  a  certain  deed  from  Fisher  Ames  to  his  three 
sons,  together  with  subsequent  transactions  attempting  to 
pass  interests  in  said  property,  did  not  vest  the  fee  simple 
title  in  appellee. 

The  deed  in  question  was  made  by  Fisher  Ames,  and,  be- 
side the  usual  opening  and  closing,  recites  that  the  grantor, 
for  and  in  consideration  of  natural  affection  and  one  dol- 
lar in  hand  paid,  "conveys  and  warrants  to  Wilburn  Ames, 
Frank  Ames  and  Charles  Ames  upon  the  following  condi- 
tions: That  during  the  lifetime  of  the  said  grantor  he  is 
to  retain  the  occupation,  possession  and  control  and  receive 
and  retain  the  rents  and  profits  of  the  lands  and  premises 
hereinafter  described,  and  at  his  death  the  title  in  fee  simple 
shall  become  vested  in  said  Wilburn  Ames,  Frank  Ames  and 
Charles  Ames;  and  in  case  of  the  death  of  either  of  said 
grantees  without  a  child  or  wife  him  surviving,  the  interest 
and  portion  of  the  said  deceased  grantee  shall  thereupon 
vest  in  the  surviving  grantees  or  grantee,  and  in  case  of 
the  death  of  either  of  said  grantees  leaving  him  surviving 
a  wife  or  a  child,  or  a  wife  and  a  child  or  children,  then 
the  said  wife  or  child  or  children,  or  the  survivor  of  them, 
shall  thereupon  become  vested  with  the  interest  of  said  de- 
ceased grantee  or  grantees."  Some  time  after  the  making 
of  this  deed  Fisher  Ames  made  his  will,  and  among  other 
provisions  we  find  the  following:  "I  will  and  devise  to 
my  sons,  Wilburn  Ames,  Frank  Ames  and  Charles  Ames, 
the  following  described  property  which  I  have  already 
deeded  to  them,  [describing  the  property  here  in  ques- 
tion,] in  fee  simple  absolute,  as  tenants  in  common,  share 
and  share  alike."  Wilburn,  Frank  and  Charles  all  outlived 
their  father,  and  afterwards,  by  means  of  various  deeds, 
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all  the  interest  said  three  sons  acquired  through  said  deed 
from  their  father  became  vested  in  appellee,  Charles  Ames. 
Fisher  Ames  left  as  his  only  heirs-at-law,  beside  the  three 
sons  mentioned  in  the  deed,  one  other  son,  two  daughters 
and  three  grandchildren,  the  grandchildren  being  the  chil- 
dren of  a  son  who  pre-deceased  Fisher  Ames. 

One  of  the  principal  contentions  in  the  brief  is  as  to 
the  meaning  of  the  clause  in  the  deed  from  Fisher  Ames 
to  his  sons  "in  case  of  the  death,"  etc.,  the  argument  being 
as  to  whether  those  words  referred  to  the  death  of  any  of 
the  sons  before  the  death  of  the  grantor,  or  meant  the  death 
of  any  of  the  sons  at  any  time,  either  before  or  after  the 
death  of  the  grantor.  In  our  opinion  the  context  of  this 
deed  shows  that  it  was  the  intention  of  the  grantor  that  the 
words  "in  case  of  the  death,"  etc.,  had  reference  to  a  death 
during  the  lifetime  of  the  grantor,  Fisher  Ames.  "If  a  par- 
ticular estate  precedes  a  gift  over,  the  latter  will  usually  take 
effect  if  the  contingency  happens  at  any  time  during  the 
period  of  the  particular  estate.  In  such  a  case  death  with- 
out issue  means  death  before  the  death  of  the  life  tenant, 
unless  the  will  shows  that  the  testator  intended  to  refer  to 
a  later  date  than  the  termination  of  the  life  estate."  (Lack- 
enmyer  v.  Gehlbach,  266  111.  11.)  In  this  deed  the  father 
retained  a  particular  estate, — the  life  tenancy  of  the  prem- 
ises,— and  then  stated  that  "at  his  death  the  title  in  fee 
simple  shall  become  vested  in"  said  three  sons.  Having 
in  mind  that  all  three  of  the  sons  might  not  be  alive  at 
his  death,  he  provided  as  to  who  should  take  the  respective 
shares  of  those,  if  any,  who  pre-deceased  him.  It  seems 
obvious  from  a  consideration  of  the  whole  instrument  that 
the  grantor  intended  that  if  his  three  sons  were  alive  when 
he  died  and  when  the  life  tenancy  ceased,  then  the  title  to 
the  real  estate  at  that  time  would  vest  in  these  three  sons. 
We  think  the  estate  vested  in  these  three  sons  in  fee  simple 
at  the  father's  death. 

284-  6 
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The  conclusion  that  we  have  already  reached  as  to  the 
construction  to  be  given  to  this  instrument  renders  unnec- 
essary a  discussion  of  the  other  questions  raised  by  counsel 
for  appellee  in  his  brief,  as  to  whether  the  limiting  clause 
as  to  the  children  of  the  sons  is  void  for  ambiguity,  as  to 
whether  the  fee  simple  title  must  be  held  to  vest  in  the 
survivor  of  the  three  grantees,  (there  being  no  provision  for 
reverter  in  the  event  of  the  death  of  such  survivor  with- 
out leaving  a  wife  or  children  surviving  him,)  and  also  the 
question  as  to  whether  the  limitation  over  could  only  have 
effect  as  an  executory  devise  and  therefore  could  only  be 
created  by  will  and  not  by  deed.  Neither  is  it  necessary  to 
consider  the  other  questions  raised  by  counsel  for  appellant 
as  to  the  legal  power  to  limit  a  future  estate  by  a  deed, 
under  Duffield  v.  Dtiffield,  268  111.  29,  Stoller  v.  Doyle,  257 
id.  369,  and  other  like  decisions,  nor  the  questior\  of  the 
possibility  of  reverter  as  to  the  heirs  of  the  grantor  other 
than  these  three  sons.  The  three  sons  being  alive  at  the 
father's  death  and  the  fee  simple  title  vesting  in  them  at 
that  time,  it  is  also  unnecessary  for  us  to  discuss  the  pre- 
cise nature  of  the  estate  held  by  said  three  sons  during  the 
lifetime  of  the  father,  whether  the  remainder  was  vested 
or  contingent,  subject  to  shifting  executory  devises  or  other- 
wise, or  whether  the  title  conveyed  by  said  deed  to  the  three 
sons  was  a  base  fee  or  otherwise  before  the  death  of  the 
father. 

The  deed  to  the  three  sons  being  thus  construed  and 
there  being  no  other  objection  to  the  title,  the  title  of  ap- 
pellee to  the  land  in  question  as  shown  in  said  abstract  was 
a  good  merchantable  one  as  specified  in  the  contract,  and 
the  court  properly  entered  a  decree  requiring  a  specific  per- 
formance of  such  contract. 

The  decree  of  the  circuit  court  will  accordingly  be  af- 

Decree  affirmed. 
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(No.  1 1 584. — Judgment  affirmed.) 

Morris  &  Co.,  Plaintiff  in  Error,  vs.  The  Industriai. 

Board  of  Ii^unois  et  aL  Defendants  in  Error. 

Opinion  Med  June  20,  IQ18, 

1.  Workmen's  compensation — statements  of  a  deceased  em- 
ployee as  to  how  he  was  injured  cannot  he  testified  to.  In  a  pro- 
ceeding under  the  Workmen's  Compensation  act  to  recover  com- 
pensation for  the  death  of  an  employee,  the  deceased  employee's 
relatives  and  his  physician  cannot  testify  to  statements  made  by 
him  as  to  how  he  received  the  injury  which  resulted  in  his  death. 

2.  Coroners — a  coroner's  inquest  is  not  limited  to  deaths  sup- 
posed to  have  resulted  from  violence.  The  word  "casualty,"  in  the 
statute  authorizing  the  coroner  to  hold  an  inquest  over  a  dead  body, 
is  used  in  its  ordinary  meaning  to  indicate  a  fatal  or  serious  acci- 
dent, and  the  right  to  hold  an  inquest  is  not  restricted  to  cases 
where  the  death  is  supposed  to  have  resulted  from  violence  or  any 
undue  means  indicating  the  commission  of  a  crime. 

3.  Same — when  corone/s  verdict  is  admissible  in  action  under 
Workmen's  Compensation  act.  Where  the  circumstances  justify 
holding  an  inquest  over  the  body  of  a  deceased  employee  and  the 
coroner's  verdict  finds  only  such  facts  as  the  law  authorizes  and 
requires  to  be  found  the  verdict  is  competent  evidence  in  a  proceed- 
ing to  recover  compensation  for  the  death  under  the  Workmen's 
Compensation  act,  regardless  of  whether  or  not  the  effect  of  the 
finding  is  to  make  a  prima  facie  case  for  an  award. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

M.  W.  Borders,  Norman  G.  Collins,  and  West  & 
EcKHART,  for  plaintiff  in  error. 

Moses,  Rosenthal  &  Kennedy,  (S.  Sidney  Stein,  of 
counsel,)  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  instituted  before  the  Industrial 
Board  of  Illinois  by  defendant  in  error  Mrs.  Michael  Klein 
against  Morris  &  Co.,  plaintiff  in  error,  to  recover  compen- 
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sation  under  the  provisions  of  the  Workmen's  Compensation 
law  for  the  death  of  her  husband,  Michael  Klein.  A  hear- 
ing was  had  before  the  arbitrator,  who  found  against  plain- 
tiff in  error  and  in  favor  of  Mrs.  Klein.  On  a  review  by 
the  Industrial  Board,  further  evidence  being  introduced, 
that  board  also  found  against  plaintiff  in  error  and  in  Mrs. 
Klein's  favor.  By  writ  of  certiorari  the  circuit  court  re- 
viewed the  record  and  affirmed  the  Industrial  Board's  award 
in  all  particulars.  The  trial  judge  entered  of  record  a  cer- 
tificate that  the  cause,  in  his  opinion,  was  not  one  proper 
to  be  reviewed  by  the  Supreme  Court.  Thereafter  a  writ 
of  error  was  sued  out  of  this  court  to  review  the  proceed- 
ings of  the  trial  court. 

The  deceased  was  a  laborer  employed  by  Morris  &  Co. 
at  the  Union  Stock  Yards,  in  Chicago,  having  been  so  em- 
ployed for  about  seven  months  prior  to  his  death.  It  was 
his  work  to  clean  the  floors  around  the  tanks  in  the  meat- 
boiling  room  in  the  canning  department,  situated  on  the 
third  floor.  He  worked  at  night.  On  the  evening  of  April 
II,  1915,  he  went  to  work  about  nine  o'clock, — his  regular 
time.  The  gang  of  which  he  was  a  member  worked  until 
4 130  o'clock  the  following  morning.  It  was  the  custom  of 
each  employee  of  that  department,  before  going  to  work, 
to  stop  at  the  time  office,  from  125  to  150  feet  from  the 
foot  of  the  stairway  hereinafter  referred  to,  and  procure  a 
numbered  brass  check  by  which  the  employee  was  desig- 
nated. This  check  was  retained  in  the  employee's  posses- 
sion while  he  was  on  duty  and  was  exhibited  to  the  time- 
keeper when  the  latter  made  his  rounds  for  the  purpose  of 
ascertaining  what  employees  were  at  work.  At  the  conclu- 
sion of  their  services  in  the  morning  the  employees  passed 
along  the  outside  of  the  time  office  and  deposited  their 
checks  in  boxes  or  drawers  provided  therefor.  Klein's  check 
was  No.  9209.  The  time-keeper  testified  that  this  check 
was  taken  out  on  April  11,  some  time  before  nine  o'clock, 
and  that  when  he  examined  the  box  receptacle  for  these 
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checks  the  following  morning  at  4:30  this  check  had  not 
been  returned.  The  evidence  tends  to  show  that  it  was  put 
into  the  proper  receptacle  between  4:30  and  4:45  on  the 
morning  of  April  12,  at  about  the  same  time  the  checks  of 
all  the  other  members  of  the  gang  were  turned  in.  No 
witness  testified  to  seeing  Klein  after  he  quit  work  on  the 
morning  of  April  12,  and  no  one  saw  him  deposit  his  check 
at  the  time  office  or  leave  the  premises  of  plaintiff  in  error. 
From  the  third  floor  of  the  "old  beef  house"  (in  which  the 
canning  department  was  situated)  there  was  on  the  outside 
of  the  building  a  stairway  leading  to  the  ground,  about  four 
feet  wide  and  consisting  of  two  flights.  The  upper  flight 
descended  some  twelve  feet  to  a  landing  about  eight  feet 
wide  and  four  feet  long.  The  lower  flight  descended  from 
the  second  floor  in  the  opposite  direction,  about  fourteen 
feet  to  the  ground.  There  were  railings  on  both  sides  of 
the  stairs  and  the  stairs  were  in  good  condition  and  well 
lighted.  The  employees  in  the  canning  department  ordi- 
narily used  these  stairs  in  going  to  and  from  work.  Plain- 
tiff in  error's  plant  is  situated  on  the  south  side  in  Chicago, 
about  1000  feet  from  Forty-third  street  and  Ashland  ave- 
nue. The  deceased,  Klein,  lived  on  the  north  side  in  Chi- 
cago at  1622  Vine  street.  In  going  home  he  took  the  street 
car  at  the  corner  of  Forty-third  street  and  Ashland  avenue 
and  rode  north  to  North  avenue  and  Ashland  avenue,  about 
seven  miles.  On  North  avenue  he  changed  cars  and  rode 
to  Vine  street,  somewhat  more  than  a  mile.  Mrs.  Klein 
testified  that  on  the  morning  of  April  12  her  husband  ar- 
rived at  home  about  ten  minutes  after  six,  that  being  about 
his  usual  time  to  get  home  when  he  worked  a  full  night; 
that  when  he  came  in  his  overcoat  was  dirty ;  that  he  called 
to  her,  and  she  opened  the  door  and  had  to  assist  him  in 
and  assist  in  undressing  him  and  putting  him  to  bed ;  that 
he  stated  to  her  he  "had  fell — fell  himself  to  death."  A 
post-mortem  examination  disclosed  that  he  had  fractured  ten 
ribs  on  the  right  side,  and  that  one  or  more  of  the  fractured 
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ribs  had  penetrated  his  lung,  producing  a  condition  known 
as  emphysema.  Shortly  after  his  return  home  he  was  re- 
moved, on  the  advice  of  his  physician,  to  a  hospital,  where 
he  died  April  13  as  the  result  of  the  injuries  in  question. 

There  is  no  direct  testimony  by  witnesses  heard  before 
the  Industrial  Board  tending  to  show  where  and  under  what 
circumstances  the  injury  was  sustained.  His  wife,  son-in- 
law  and  physician  testified  that  he  told  them  he  had  fallen 
down  the  stairway  at  plaintiff  in  error's  plant,  heretofore 
described,  while  leaving  his  work.  After  his  death  a  coro- 
ner's inquest  was  held,  and  the  .coroner's  jury  returned  the 
following  verdict :  "We  find  from  the  evidence  that  Mich- 
ael Klein  died  at  tlie  Norwegian  Deaconess  Hospital  from 
the  effects  of  injuries  received,  and  from  the  evidence  pre- 
sented, we,  the  jury,  are  of  the  opinion  that  said  injuries 
resulted  from  a  fall  down  a  flight  of  stairs  at  Morris  &  Co.'s 
plant  at  the  Union  Stock  Yards,  as  he  was  leaving  his  work 
on  April  12,  191 5,  at  about  5  130  A.  M." 

Counsel  for  plaintiff  in  error  earnestly  insist  that  there 
is  no  proper  evidence  in  the  record  sustaining  the  finding 
of  the  Industrial  Board.  It  is  claimed  the  testimony  of  the 
wife,  son-in-law  and  physician  concerning  the  statements 
made  to  them  by  the  deceased  as  to  how  the  injury  occurred 
are  all  hearsay  and  therefore  incompetent.  This  position 
is  sustained  by  Chicago  and  Alton  Railroad  Co.  v.  Indus- 
trial Board,  274  III.  336,  and  cases  there  cited. 

Counsel  for  the  defendant  in  error  Mrs.  Klein  insist, 
however,  that  the  finding  of  the  Industrial  Board  was  sus- 
tained and  justified  by  the  coroner's  verdict,  while  counsel 
for  the  plaintiflf  in  error  vigorously  argue  that  the  coroner's 
verdict  was  not  properly  admitted  in  evidence.  When  the 
coroner  of  a  county  knows  or  is  informed  "that  the  dead 
body  of  any  person  is  found  or  lying  within  his  county, 
supposed  to  have  come  to  his  or  her  death  by  violence,  casu- 
alty or  any  undue  means,"  he  shall  take  charge,  summon  a 
jury  of  six  men  of  the  neighborhood  and  inquire  into  the 
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cause  and  manner  of  the  death.  It  is  the  duty  of  the  jury 
to  inquire  how,  in  what  manner  and  by  whom  or  what  the 
dead  body  came  to  its  death,  all  facts  concerning  the  same 
and  all  material  circumstances  related  to  or  connected  with 
the  death,  and  make  up  and  sign  a  verdict  and  deliver  the 
same  to  the  coroner,  which  verdict  shall  be  entered  in  a  rec- 
ord required  to  be  supplied  by  the  county  for  that  purpose. 
If  the  verdict  implicates  anyone  as  the  unlawful  slayer  of 
deceased  or  as  an  accessory  thereto  and  such  person  is  not 
in  custody,  the  coroner  shall  apprehend  and  commit  or  cause 
to  be  apprehended  and  committed  to  jail  such  person,  there 
to  remain  until  discharged  in  due  course  of  law.  (Hurd's 
Stat.  1917,  chap.  31.)  It  is  made  the  duty  of  the  coro- 
ner to  inquire  into  the  cause  of  death  where  it  is  supposed 
to  have  resulted  from  "casualty''  as  well  as  where  it  is 
supposed  to  have  resulted  from  "violence"  or  "any  undue 
means."  Webster's  New  International  Dictionary  defines 
"casualty"  to  mean  "chance,  accident,  contingency;  also 
that  which  comes  without  design  or  without  being  foreseen ; 
an  accident."  Mishap,  misfortune,  disaster,  are  given  as 
synonyms.  The  Standard  Dictionary  defines  "casualty"  to 
mean  "a  fatal  or  serious  accident ;  disaster;  accidental  death 
or  disablement;  that  which  occurs  by  chance."  We  must 
assume  the  word  "casualty"  was  understandingly  used  by 
the  legislature  and  was  intended  to  be  given  its  usual  and 
ordinary  meaning.  If  it  had  only  been  intended  to  author- 
ize an  inquest  where  it  was  supposed  the  death  resulted  from 
the  commission  of  a  crime  it  would  have  been  unnecessary 
to  add  casualty  to  death  by  violence  or  any  undue  means, 
as  those  words  were  broad  enough  to  cover  any  case  where 
death  was  supposed  to  have  resulted  from  the  commission 
of  a  crime.  Klein's  death  was  found  by  the  coroner's  jury 
to  have  resulted  from  a  casualty,  viz.,  "a  fall  down  a  flight 
of  stairs  at  Morris  &  Co.'s  plant  at  the  Union  Stock  Yards, 
as  he  was  leaving  his  work  on  April  12,  191 5,  at  about 
5 130  A.  M."    The  statute  made  it  the  duty  of  the  coroner 
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to  hold  an  inquest  when  kiformed  that  it  was  supposed 
Klein  had  come  to  his  death  by  a  casualty. 

In  United  States  Life  Ins,  Co.  v.  Vocke,  129  111.  557, 
the  suit  was  to  recover  on  a  life  insurance  policy.  There 
was  a  provision  in  the  policy  that  if  the  insured  should  die 
by  an  act  of  self-destruction  the  policy  should  be  void.  An 
inquest  had  been  held  to  determine  in  what  manner  the 
deceased  came  to  his  death.  The  coroner's  jury  found  the 
deceased  committed  suicide  by  shooting  himself  while  tem- 
porarily insane.  The  verdict  was  offered  in  evidence  on  the 
trial  by  the  insurance  company  but  was  denied.  On  appeal 
this  court  held  it  was  admissible  and  said :  "We  are  satis- 
fied, both  upon  principle  and  authority,  that  the  coroner's 
inquisition  was  admissible  in  evidence.  The  inquisition  was 
made  by  a  public  officer  acting  under  tlie  sanction  of  an  of- 
ficial oath,  in  the  discharge  of  a  public  duty  enjoined  upon 
him  by  the  law,  and  when  it  is  returned  into  court  and  is 
filed  we  see  no  reason  why  it  should  not  be  competent  evi- 
dence tending  to  prove  any  matter  properly  before  the  coro- 
ner which  appears  upon  the  face  of  the  inquisition.  We  do 
not  hold  that  such  evidence  is  conclusive,  but  only  that  it 
is  competent  evidence  to  be  considered."  This  was  quoted 
with  approval  in  Devine  v.  Brunswick-Balke-Collender  Co, 
270  111.  504.  That  case  has  been  repeatedly  approved  in 
subsequent  decisions. 

The  verdict  of  the  coroner's  jury  was  held  admissible 
as  evidence  in  Armour  &  Co,  v.  Industrial  Board,  273  111. 
590.  In  that  case  Walter  A.  Fitzgerald  was  employed  by 
Armour  &  Co.  as  a  teamster,  and  about  seven  o'clock  in 
the  morning  of  March  13,  1914,  and  while  in  apparent  good 
health,  he  started  with  his  team  from  the  plant  of  Armour  & 
Co.  with  a  load  for  delivery  down-town  and  with  directions 
to  bring  back  a  load  from  the  Wabash  freight  house.  He 
returned  to  the  plant  of  Armour  &  Co.  about  5  130  in  the 
evening  and  complained  to  his  foreman  that  he  was  suffer- 
ing.   The  foreman  sent  him  with  another  employee  to  the 
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office  of  the  physician  of  Armour  &  Co.,  who  made  a  super- 
ficial examination  and  found  Fitzgerald  suffered  from  pain 
upon  pressure  being  applied  to  the  lumbar  region.  From 
the  physician's  office  he  was  taken  to  his  home.  During  the 
night  he  was  sick  at  his  stomach  and  subsequently  developed 
pneumonia,  from  which  he  died  March  20.  In  the  opinion 
the  court  refers  to  the  fact  that  there  is  no  evidence  tending 
to  show  in  what  manner  deceased  came  to  his  death  except 
the  verdict  of  the  coroner's  jury.  It  is  said  it  was  not  nec- 
essary to  discuss  the  question  whether  the  evidence  showed 
the  deceased  received  any  injury  arising  out  of  his  employ- 
ment which  resulted  in  his  death  because  the  verdict  of  a 
coroner's  jury  rendered  upon  an  inquest  upon  the  body  of 
the  deceased  was  introduced  in  evidence,  which  found  that 
the  deceased  came  to  his  death  from  traumatic  pneumonia, 
and  further  stated :  "We,  the  jury,  are  of  the  opinion  that 
said  traumatic  pneumonia  resulted  from  an  injury  received 
when  he  fell  from  an  Armour  &  Co.  wagon  at  the  Wabash 
freight  depot,  located  on  Clark  street  between  Polk  and 
Taylor  streets,  on  March  13,  19 14,  at  about  two  o'clock 
P.  M."  The  court  held  the  verdict  was  competent  evidence 
as  to  the  cause  of  death  and  affirmed  an  award  against  Ar- 
mour &  Co. 

It  is  difficult  to  distinguish  the  Armour  &  Co.  case  from 
this  case.  Here  the  inquest  was  for  the  purpose  of  deter- 
mining the  cause  of  the  death  of  Klein, — that  is,  in  what 
manner  he  came  to  his  death, — and  not  for  the  purpose  of 
fixing  any  liability  upon  anyone.  The  verdict  does  not  pur- 
port to  find  or  state  that  the  negligence  of  Morris  &  Co. 
or  anyone  else  caused  the  fall  down  the  stairway  by  Klein 
from  which  death  resulted.  The  inquisition  found  only  the 
facts  which  the  law  made  it  the  duty  of  the  coroner's  jury 
to  find  if  the  death  resulted  from  a  casualty.  That  the  ef- 
fect of  the  finding  showed  a  prima  facie  case  entitling  Mrs. 
Klein  to  an  award  under  the  Workmen's  Compensation  act 
could  not  render  the  verdict  incompetent  for  that  reason. 
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(Armour  &  Co.  v.  Industrial  Board,  supra.)  The  verdict 
of  a  coroner's  jury  as  to  the  cause  of  death  was  held  corn- 
tent  evidence  as  tending  to  prove  that  fact  in  Victor  Chemi- 
cal Works  V.  Industrial  Board,  274  111.  11,  and  Ohio  Build- 
ing Safety  Vault  Co.  v.  Industrial  Board,  277  id.  96. 

Novitsky  V.  Knickerbocker  Ice  Co.  276  111.  102,  was  a 
suit  at  law  against  the  defendant  for  damages  for  negli- 
gently running  over  and  causing  th^  death  of  a  child  seven 
years  old.  A  certified  copy  of  the  coroner's  verdict  was 
admitted  in  evidence  on  the  trial.  The  verdict  found  the 
child's  death  was  caused  by  being  run  over  by  one  of  de- 
fendant's ice  wagons,  and  further  found  the  accident  would 
not  have  occurred  but  for  the  negligence  of  a  railroad  com- 
pany mentioned  blocking  the  street  with  cars  and  censured 
the  railroad  company.  The  court  held  it  was  not  within 
the  province  of  the  jury  to  fix  a  liability  on  anyone  for  the 
death  "except  in  so  far  as  the  finding  required  by  the  stat- 
ute to  be  made  may  have  such  effect,"  and  that  the  latter 
part  of  the  verdict  was  mere  surplusage  and  was  incompe- 
tent and  the  verdict  should  not  have  been  admitted  as  a 
whole. 

In  Albaugh-Dover  Co.  v.  Industrial  Board,  278  111.  179, 
the  verdict  of  a  coroner's  jury  that  the  death  on  January 
II,  1916,  from  tuberculosis  resulted  from  an  injury  sus- 
tained January  5,  191 5,  was  held  incompetent  because  the 
court  said:  "Hausknecht  died  under  the  care  of  a  physi- 
cian, of  tuberculosis  of  long  standing,  and  there  was  no 
supposition  that  he  came  to  his  death  by  violence,  casualty 
or  an  undue  means,  so  that  the  coroner  was  not  authorized 
to  hold  any  inquest  over  his  body." 

It  is  only  in  cases  where  the  inquest  is  authorized  to 
be  held  that  the  verdict  of  a  coroner's  jury  is  competent, 
and  where  the  inquest  is  authorized  and  the  verdict  finds 
only  the  facts  which  the  law  authorizes  and  requires  being 
found,  it  is,  under  the  repeated  decisions  of  this  court,  com- 
petent evidence.     The  verdict  in  this  case  complied  with 
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those  requirements  as  to  the  cause  of  death  and  there  was 
no  contrary  proof  offered. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting: 
The  duties  and  powers  of  a  coroner  are  defined  by  stat- 
ute and  he  has  no  other  duty  or  authority.  When  he  is 
informed  that  the  dead  body  of  any  person  is  found  or  lying 
within  his  county  supposed  to  have  come  to  his  or  her  death 
by  violence,  casualty  or  undue  means,  he  is  required  to  sum- 
mon a  jury  and  upon  view  of  the  body  to  inquire  into  the 
cause  and  manner  of  the  death.  He  has  no  judicial  power, 
which  by  the  constitution  is  vested  in  the  courts  thereby 
created.  (Missouri  River  Telegraph  Co.  v.  First  Nat.  Bank 
of  Sioux  City,  74  111.  217;  People  v.  Olson,  245  id.  288.) 
The  jury  are  required  by  their  oath  to  diligently  inquire 
into  and  true  presentment  make  how  and  in  what  manner 
and  by  whom  or  what  the  body  came  to  its  death  and  to 
deliver  to  the  coroner  a  true  inquest  thereof.  The  inquiry 
being  analogous  to  proceedings  in  rem  in  behalf  of  the  pub- 
lic to  ascertain  matters  of  public  interest  and  concern,  the 
verdict  is  prima  facie  evidence  of  the  facts  concerning  which 
the  jury  are  authorized  to  inquire.  United  States  Life  Ins. 
Co.  v.  Vocke,  129  111.  557;  Pyle  v.  Pyle,  158  id.  289;  Ar- 
mour  &  Co.  v.  Industrial  Board,  273  id.  590;  Grand  Lodge 
L  0.  M.  A.  V.  Wieting,  168  id.  408. 

The  inquiry  which  the  coroner's  jury  are  authorized  by 
statute  to  make  is  how  and  in  what  manner  and  by  whom 
or  what  the  dead  body  came  to  its  death.  It  is  not  within 
the  province  of  a  coroner's  jury  to  fix  civil  liability  upon 
any  person  growing  out  of  an  accident  resulting  in  death, 
except  in  so  far  as  a  legitimate  finding  of  physical  facts 
within  the  power  and  jurisdiction  of  the  coroner  may  have 
that  effect.  (Pittsburg,  Cincinnati  and  St.  Louis  Raikvay 
Co.  v.  McGrath,  115  111.  172;  Albaugh-Dover  Co.  v.  Indus- 
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trial  Board,  278  id.  179 ;  Novitsky  v.  Knickerbocker  Ice  Co. 
276  id.  102.)  The  jury  in  this  case  found  from  the  evi- 
dence that  Michael  Klein  died  at  the  Norwegian  Deaconess 
Hospital  from  the  effects  of  injuries  received,  which  was 
the  only  finding  of  fact  contained  in  the  verdict,  but  the 
jury  added  an  "opinion"  that  the  injuries  resulted  from  a 
fall  down  a  flight  of  stairs  at  Morris  &  Co.'s  plant  at  the 
Union  Stock  Yards,  as  he  was  leaving  his  work  on  April 
12,  1915,  at  about  5:30  A.  M.  There  was  no  finding  of 
the  fall  as  a  fact,  but  if  it  could  be  so  regarded,  the  further 
opinion  that  the  fall  occurred  as  Klein  was  leaving  his  work 
would  be  a  finding  fixing  a  civil  liability  upon  Morris  &  Co. 
under  the  Workmen's  Compensation  act.  That  opinion  or 
finding  was  not  admissible  in  evidence  to  fix  such  liability. 
To  hold  that  the  verdict  of  a  coroner's  jury  is  admissible 
in  evidence  to  fix  a  civil  liability,  either  at  common  law  or 
under  a  statute,  upon  one  who  is  not  a  party  to  the  proceed- 
ing before  the  coroner,  is  not  present,  has  no  choice  in 
the  selection  of  the  jury,  no  right  to  cross-examine  wit- 
nesses or  contradict  the  evidence  tending  to  prove  the  lia- 
bility, is  to  condemn  him  unheard  and  to  violate  the  most 
elementary  rules  for  the  administration  of  justice  between 
individuals.  The  Workmen's  Compensation  act  has  been 
sustained  on  the  ground  that  it  is  elective,  and  employer 
and  employee,  by  electing  to  come  under  it,  agree  that  their 
rights  may  be  settled  by  arbitration.  (Deibeikis  v.  Link- 
Belt  Co,  261  111.  454.)  But  the  elective  feature  of  tlie 
act  covers  nothing  but  the  provisions  of  the  act  itself,  and 
neither  employer  nor  employee,  by  electing  to  come  under 
the  act,  agrees  that  the  rights  or  liabilities  created  by  it  shall 
be  determined  or  in  any  manner  affected  by  the  finding  or 
opinion  of  a  coroner's  jury  or  any  other  body  having  no 
judicial  power  to  inquire  into  or  decide  upon  their  rights 
or  liabilities  and  no  jurisdiction  over  the  party  charged  with 
liability. 
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(No.  1 1 999. — Decree  aftirmed.) 
AliSxander  Newman,  Appellant,  vs,  Sarah  A.  Work- 
man et  al.  Appellees. 

Opinion  Hied  June  20,  ipi8. 

1.  Deeds — conveyance  by  parent  to  child  is  not,  alone,  evidence 
of  undue  influence.  A  conveyance  by  a  parent  to  a  child  is  not,  of 
itself,  evidence  of  undue  influence. 

2.  Same — delivery  of  a  deed  to  third  party,  to  be  delivered  to 
grantee  after  grantor^s  death,  is  good.  The  unconditional  delivery 
of  a  deed  by  .the  grantor  to  a  third  party,  to  be  delivered  to  the 
grantee  after  the  grantor's  death/  is  a  good  delivery. 

3.  Same — presumption  of  delivery  in  a  voluntary  settlement  is 
stronger  than  in  case  of  bargain  and  sale.  The  question  of  deliv- 
ery is  to  a  great  degree  a  question  of  intention,  and  the  presump- 
tion of  delivery  in  the  case  of  a  voluntary  settlement  by  a  deed 
from  a  parent  to  a  child  is  stronger  than  in  an  ordinary  case  of 
bargain  and  sale. 

4.  Trusts — parol  evidence  to  establish  a  constructive  trust  must 
be  convincing.  Where  it  is  sought  to  establish  a  constructive  trust 
and  transfer  the  beneficial  title  to  real  estate  by  parol  evidence  the 
evidence  must  be  clear  and  convincing  and  must  establish  definitely 
the  terms  of  the  trust. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 

A.  T.  Lucas,  and  J.  J.  Neiger,  for  appellant. 

Charles  A.  Gridley,  and  Thomas  D.  Masters,  for 
appellee  Sarah  A.  Workman. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellant  and  the  appellee,  Sarah  A.  Workman,  are 
the  only  children  of  Robert  Newman,  who  died  on  Decem- 
ber 13,  19 1 6,  having  on  November  30,  19 16,  signed  and 
acknowledged  a  deed  conveying  to  his  daughter,  the  appel- 
lee, his  farm  in  Cass  county.  This  deed  was  filed  in  the 
recorder's  office  of  Cass  county  the  day  after  his  death. 
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and  soon  after  the  appellant  filed  his  bill,  which  as  after- 
ward amended  alleged,  in  substance,  that  the  grantor  was 
mentally  incompetent  to  execute  the  deed;  that  its  execu- 
tion was  procured  by  the  solicitation  and  undue  influence 
of  the  appellee  and  her  children  or  relatives  or  some  of 
them;  that  it  was  executed  without  consideration  in  the 
grantor's  last  illness  and  just  before  his  death,  not  for  the 
purpose  of  conveying  the  title  in  his  lifetime  but  to  take 
eflFect  after  his  death  as  a  testamentary  disposition ;  that  it 
was  not  delivered  to  the  grantee  or  anyone  for  her ;  that  at 
the  time  of  its  execution  the.  appellee  promised  the  grantor 
that  if  he  would  convey  the  land  to  her  she  would  after 
his  death  convey  one-half  of  it  to  the  appellant  in  order  to 
avoid  the  trouble  and  expense  of  any  proceeding  in  court 
concerning  the  grantor's  estate,  and  that  by  such  promise 
she  procured  the  execution  of  the  deed.  The  bill  prayed 
for  a  cancellation  of  the  deed  and  a  division  of  the  land. 
The  appellee  answered  the  bill,  denying  all  its  allegations 
tending  to  show  mental  incompetency,  undue  influence,  want 
of  delivery,  promise  to  convey  to  the  appellant  or  testa- 
mentary intention.  Issue  was  joined,  the  cause  was  heard 
on  depositions  and  oral  testimony,  and  a  decree  was  ren- 
dered dismissing  the  bill  for  want  of  equity,  from  which 
the  complainant  appealed. 

Robert  Newman  was  eighty-three  years  old  when  he 
died.  He  was  a  widower,  and  previous  to  December,  19  lo, 
he  was  living  alone  on  the  farm  in  question.  In  that  month 
he  received  an  injury,  having  two  ribs  broken,  and  his 
grandson,  George  Workman,  a  son  of  the  appellee,  came 
from  his  home  in  Iowa  and  induced  his  grandfather,  who 
was  then  seventy-seven  years  old,  to  give  up  farming  and 
go  back  with  him  to  Iowa,  where  Newman  lived  with  his 
daughter,  the  appellee,  in  her  home  the  remaining  six  years 
of  his  life.  There  is  no  evidence  tending  to  show  unsound- 
ness of  mind  prior  to  November  29,  19 16,  the  day  before 
the  execution  of  the  deed.    In  the  morning  of  that  day  he 
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fell  to  the  floor,  tmconscious.  Dr.  Alcorn,  who  had  been  his 
physician  before,  was  immediately  called  and  found  him 
suffering  from  contracted  kidneys,  nephritis  or  Bright's  dis- 
ease, (which  are  all  names  applied  to  the  same  disease  for 
which  Dr.  Alcorn  had  treated  him  before,)  and  with  valv- 
ular disease  of  the  heart,  the  mitral  valve  being  affected. 
Dr.  Alcorn  testified  that  Newman  did  not  at  this  time  carry 
on  a  connected  conversation  with  him  but  answered  some 
of  his  questions  "y^s"  or  "no,"  not  answering  others  at 
all.  His  answers  in  response  to  the  doctor's  questions  were 
intelligent,  but  he  was  not  then  competent,  in  Dr.  Alcorn's 
judgment,  to  transact  business.  The  doctor  gave  him  a 
heart  stimulant,  the  effect  of  which  tended  to  quicken  his 
mental  processes,  and  in  the  evening  the  doctor  found  him 
much  better,  and  he  talked  intelligently  and  rationally,  un- 
derstood why  the  doctor  was  there  and  answered  questions 
intelligently.  The  doctor  detected  nothing  wrong  with  his 
mind  on  November  30.  He  was  capable  of  transacting 
ordinary  business  on  that  day  and -possibly  the  latter  part 
of  November  29.  Dr.  Alcorn  continued  his  visits  to  New- 
man and  was  present  when  he  died,  on  December  13,  1916. 
The  cause  of  his  death  was  nephritis,  superinduced  by  val- 
vular affection  of  the  heart.  Mrs.  Ida  Simpson  was  sent 
for  by  Mrs.  Workman  immediately  upon  her  father's  seiz- 
ure, and  Mrs.  Simpson  testified  that  he  did  not  have  suffi- 
cient mental  strength  to  transact  ordinary  business,  because 
he  was  too  sick  on  that  day.  Several  of  Mrs.  Workman's 
children  were  at  her  house  on  the  next  day,  which  was 
Thanksgiving  day,  and  were  present  when  the  deed  was 
executed.  Five  of  them,  besides  Dr.  Alcorn,  testified  to 
the  maker's  mental  competency,  and  no  one  who  saw  him 
expressed  an  opinion  that  he  was  not  on  that  day  of  sound 
mind,  Samuel  A.  Stephens,  who  wrote  the  deed,  was  a 
bank  cashier  and  the  next  door  neighbor  of  Mrs.  Workman. 
Newman  sent  for  Stephens,  and  upon  the  latter's  arrival 
gave  him  instructions  for  the  preparation  of  a  deed  convey- 
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ing  the  land  in  Illinois  to  Mrs.  Workman^  When  Stephens 
asked  for  the  description  Newman  sent  for  his  trunk,  in 
which  was  a  large  number  of  papers,  aftd  gave  Stephens  the 
tax  receipts.  There  were  present,  besides  Newman  and 
Stephens,  Mrs.  Workman,  one  of  her  sons  and  his  wife, 
two  of  her  daughters  and  the  husband  of  one  of  them.  It 
was  mentioned  that  Newman  had  made  a  will  and  that  he 
was  dissatisfied  with  it.  In  fact,  he  had  made  a  will  in 
191 3  dividing  all  his  property  equally  between  the  appellant 
and  the  appellee,  which  was  admitted  to  probate  in  Wash- 
ington county,  Iowa,  after  his  death.  Stephens  took  the 
tax  receipts  to  the  bank,  prepared  the  deed  and  returned 
to  the  house.  Newman  was  lying  down,  but  he  was  propped 
up  in  bed  and  signed  the  deed,  Stephens  steadying  his  hand. 
Mrs.  Workman  was  not  then  present  but  was  in  the  kitchen. 
Newman  spoiled  his  first  attempt  to  sign  the  deed  by  start- 
ing to  write  "Robert"  a  second  time  after  writing  it  once, 
and  Stephens  had  him  sign  below  the  first  signature  and 
erased  the  former.  After  the  deed  was  signed  Stephens  cer- 
tified to  its  acknowledgment  before  him  as  a  notary  pub- 
lic, took  the  deed  with  him  and  retained  possession  of  it 
until  Newman's  death,  when  at  Mrs.  Workman's  request  he 
mailed  it  to  the  recorder  of  Cass  county.  Newman  told 
him  to  keep  the  deed  while  Newman  lived  and  turn  it  over 
to  Mrs.  Workman  after  his  death.  Newman  also  then  told 
Stephens  that  Newman  had  made  a  will  and  was  dissatisfied 
with  it,  and  asked  Stephens  to  get  the  will  from  the  bank 
at  Riverside  and  bring  it  to  Newman  to  destroy.  Stephens 
got  the  will  a  week  or  ten  days  later  and  informed  Newman 
that  he  had  it,  but  the  latter  told  him  to  keep  it  a  few  days 
and  Newman  would  call  for  him  to  bring  it,  but  Newman 
died  soon  after,  while  the  will  was  still  in  Stephens'  pos- 
session. Dr.  Frank  P.  Norbury,  a  specialist  in  nervous  and 
mental  diseases,  who  had  never  seen  Newman,  testified  in 
response  to  hypothetical  questions  that  in  his  opinion  New- 
man was  of  unsound  mind  on  November  30,  1916,  that  the 
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cause  of  his  death  was  apoplexy,  and  that  he  was  of  un- 
sound mind  from  November  29  until  his  death.  The  basis 
of  this  opinion  was,  of  course,  the  view  of  the  evidence 
taken  by  appellant's  counsel,  which  was  made  the  hypothesis 
of  the  question.  This  hypothesis  was  the  most  favorable 
construction  of  the  evidence,  in  every  particular,  for  the 
appellant's  claim.  In  view  of  the  proof  of  the  condition  of 
the  grantor  in  the  deed  by  all  the  witnesses  present  and 
testifying  to  the  facts  and  circumstances  attending  its  prep- 
aration and  execution,  the  evidence  did  not  justify  a  finding 
that  the  grantor  was  of  unsound  mind. 

There  was  no  evidence  of  undue  influence.  There  was 
opportunity  for  such  influence,  but  the  evidence  does  not 
show  any  attempt  to  exercise  it  or  any  suggestion  from 
anyone  other  than  Newman  himself  as  to  what  he  should 
do.  Several  of  the  family  were  present  when  Stephens  ar- 
rived and  all  seemed  to  understand  what  Newman  intended 
to  do.  He  had  mentioned  it  to  one  or  more  of  them  and 
had  asked  that  Stephens  be  sent  for.  There  is  no  evidence 
that  the  purpose  did  not  originate  with  himself  or  that  any 
effort  was  made  to  impose  upon  his  will  the  intent*  of  any 
other  person. 

No  fiduciary  relation  is  shown  to  have  existed  between 
Robert  Newman  and  his  daughter.  They  lived  together 
and  he  gave  her  $1300,  which  was  invested  in  her  home, 
but  there  is  no  evidence  that  either  ever  transacted  any 
business  for  the  other  or  reposed  trust  or  confidence  in  the 
other  in  connection  with  any  business.  The  father  had  very 
little  business  other  than  leasing  his  farm  and  collecting 
the  rents.  His  grandson,  George  Workman,  the  appellee's 
son,  assisted  him  in  this,  but  there  is  no  evidence  that  he 
ever  suggested  the  conveyance  to  his  mother.  A  convey- 
ance by  a  parent  to  a  child  is  not,  of  itself,  evidence  of 
undue  influence.    Huffman  v.  Graves,  245  111.  440. 

The  unconditional  delivery  of  a  deed  by  the  grantor  to 
a  third  party,  to  be  delivered  to  the  grantee  after  the  grant- 
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or's  death,  is  a  good  delivery.  {Baker  v.  Baker,  159  III. 
394;  Shea  V.  Murphy,  164  id.  614;  Munro  v.  Bowles,  187 
id.  346;  Thompson  v.  Calhoun,  216  id.  161 ;  Kelly  v.  Bapst, 
272  id.  237.)  The  question  of  delivery  is  to  a  great  degree 
a  question  of  intention,  (Hoyt  v.  Northup,  256  111.  604,) 
and  the  presumption  of  delivery  in  the  case  of  a  voluntary 
settlement,  such  as  we  have  here,  is  stronger  than  in  an 
ordinary  case  of  bargain  and  sale.  {Latimer  v.  Latimer, 
174  111.  418;  Kirkivood  v.  Smith,  212  id.  395.)  The  deed 
was  delivered  to  Stephens  to  keep  until  the  grantor's  death 
and  then  to  deliver  to  Mrs.  Workman.  No  condition  was 
attached  to  the  delivery.  It  was  effectual  to  pass  the  title 
and  was  not  testamentary. 

It  is  contended  on  behalf  of  the  appellant  that  the  deed 
was  procured  by  the  fraud  of  the  appellee  and  was  made 
by  her  father  for  the  purpose  of  enabling  her  to  settle  his 
estate  and  divide  the  property  between  her  and  the  appel- 
lant without  the  necessity  of  any  proceeding  in  court,  and 
that  therefore  she  holds  it  as  a  trustee  for  herself  and  the 
appellant.  There  is  nothing  in  the  facts  proved,  in  connec- 
tion with  the  execution  of  the  deed,  which  tends  to  sustain 
this  contention,  but  it  is  based  upon  a  conversation  between 
the  appellant  and  the  appellee  in  January,  191 7,  in  Ains- 
worth,  Iowa,  in  which  it  was  testified  that  the  appellant  said 
to  the  appellee  that  he  had  come  out  to  see  whether  she 
was  willing  to  settle  with  him  or  whether  he  would  have 
to  go  into  court  to  get  his  rights;  that  she  answered,  "I 
don't  know  what  you  have  received  from  father  and  you 
don't  know  what  I  have  received,  but  we  can  get  together 
and  each  make  a  statement  of  what  we  have  received  and 
we  can  pay  the  debts  and  divide  the  property,"  and  that 
she  said  her  father  made  the  deed  to  her  so  that  she  could 
settle  with  the  appellant  without  litigation ;  that  her  father 
was  fearful  they  would  get  into  litigation  and  waste  the 
property.  When  it  is  sought  to  establish  a  constructive  trust 
and  transfer  the  beneficial  title  to  real  estate  by  parol  evi- 
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dence  the  evidence  must  be  clear  and  convincing  and  must 
establish  certainly  and  definitely  the  terms  of  the  trust 
This  evidence  does  not  show  that  the  appellee  procured  the 
deed  by  fraud  or  that  she  promised  to  divide  the  property 
with  the  appellant.  The  fact  that  Robert  Newman  made 
the  deed  to  the  appellee  so  that  she  could  settle  with  the 
appellant  without  litigation  did  not  imply  either  that  it  was 
the  grantor's  intention  that  she  should  divide  the  land  with 
the  appellant  or  that  she  promised  to  do  so. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^^ 


(No.  12070. — ^Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  W,  J.  Logan,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipi8. 

1.  Constitutional  law — when  police  power  may  be  exercised 
for  the  regulation  of  trades.  An  individual  has  the  right  to  pursue, 
without  restriction,  any  trade  or  calling  which  is  not  injurious  to 
the  public,  and  the  exercise  of  the  police  power  for  the  regulation 
of  trades  can  be  justified  only  on  the  ground  of  necessity  for  the 
health,  safety  or  welfare  of  society. 

2.  Same — reasonable  regulation  of  barber  trade  is  within  police 
poiver.  The  reasonable  regulation  of  the  barber  trade  is  within  the 
scope  of  the  police  power  of  the  State  for  the  promotion  of  the 
public  health,  safety  and  welfare,  and  a  requirement  of  three  years' 
apprenticeship  of  persons  learning  the  trade  is  not  an  unreasonable 
restriction  upon  the  right  to  engage  in  the  occupation. 

3.  Same — act  of  ipop  for  reguhtion  of  barber  trade  does  not 
make  illegal  classification.  The  act  of  1909  for  the  regulation  of 
the  barber  trade,  (Laws  of  1909,  p.  98,)  requiring  three  years'  ap- 
prenticeship of  persons  learning  the  trade,  does  not  constitute  class 
legislation  because  it  does  not  apply  to  barbers  already  engaged  in 
the  occupation,  as  the  act  is  prospective,  only,  in  its  operation. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  William  N.  Gem  mill,  Judge,  presiding. 

M.  L.  Igoe,  and  W.  J.  Flaherty,  for  plaintiff  in  error. 
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Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wilson,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  writ  of  error  presents  the  question  of  the  consti- 
tutionality of  an  act  of  the  General  Assembly  approved  June 
lo,  1909,  entitled  "An  act  to  regulate  the  pursuit  of  the 
business,  art  and  avocation  of  a  barber,  and  to  insure  the 
better  qualifications  of  persons  following  such  business  in 
the  State  of  Illinois."  (Laws  of  1909,  p.  98.)  The  plain- 
tiff in  error  was  convicted  in  the  municipal  court  of  Chicago 
of  violating  the  provisions  of  section  13  of  this  act  by  em- 
ploying a  barber  without  a  license  in  a  barber  shop  which 
the  plaintiff  in  error,  being  regularly  licensed  to  pursue  the 
business,  art  and  avocation  of  a  barber,  conducted  in  the 
city  of  Chicago. 

.  The  act  declares  it  unlawful  for  any  person  to  follow  the 
occupation  of  a  barber  unless  he  shall  have  obtained  a  cer- 
tificate of  registration  as  provided  in  the  act.  A  board  of 
three  examiners  is  created,  whose  duty  it  is  made  to  hold 
examinations  of  applicants  for  registration.  It  is  required 
of  every  applicant  that  he  shall  have  studied  and  practiced 
the  trade  for  three  years  as  an  apprentice  under  one  or 
more  practicing  barbers  or  in  a  properly  appointed  and  con- 
ducted barber  school  under  the  instructions  of  a  competent 
barber,  or  practiced  the  trade  for  at  least  three  years  in  this 
State  or  other  States,  and  be  possessed  of  the  requisite  skill 
in  such  trade  to  properly  perform  all  the  duties  thereof,  in- 
cluding the  preparation  of  the  tools,  shaving,  hair-cutting 
and  all  the  duties  and  services  incident  thereto,  and  that  he 
have  sufficient  knowledge  concerning  the  common  diseases 
of  the  face  and  skin  to  avoid  the  aggravation  and  spreading 
thereof  in  the  practice  of  his  trade.  A  fee  of  three  dollars 
must  be  paid  by  each  applicant,  and  the  certificate  of  regis- 
tration issued  to  him  must  be  renewed  annually,  for  which 
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renewal  a  further  fee  of  one  dollar  must  be  paid.  Provision 
is  made  for  the  registration,  without  an  examination,  of 
persons  actually  engaged  in  the  occupation  of  a  barber  in 
this  State  within  ninety  days  after  the  approval  of  the  act. 

It  is  argued  that  the  provisions  of  the  act  are  in  viola- 
tion of  sections  i  and  2  of  article  2  and  section  22  of  arti- 
cle 4  of  the  State  constitution  and  of  the  fifth  and  four- 
teenth amendments  to  the  constitution  of  the  United  States, 
because  they  have  no  relation  to  the  public  health,  safety, 
welfare  or  comfort.  An  individual  has  the  right  to  pursue 
any  trade,  calling  or  occupation,  without  restriction,  which 
is  not  injurious  to  the  public.  The  exercise  of  the  police 
power  for  the  regulation  of  any  trade,  occupation  or  call- 
ing can  be  justified  only  on  the  ground  of  necessity  for  the 
health,  safety,  welfare  or  comfort  of  society.  (Bessette  v. 
People,  193  III.  334.)  The  trade  of  a  barber  brings  him  in 
direct  contact  with  the  persons  of  his  patrons,  and  careless 
and  unsanitary  practices  in  his  trade  may  induce  diseases  of 
the  skin.  Sycosis  (popularly  known  as  barber's  itch)  is  a 
common  form  of  disease  of  the  face  and  scalp  propagated 
by  the  use  of  infected  razors  and  brushes.  Other  and  more 
serious  diseases  may  also  be  similarly  spread.  It  cannot  be 
said  that  the  reasonable  regulation  of  the  trade  of  a  barber 
has  no  relation  to  the  health  and  safety  of  the  public.  Such 
regulation  is  therefore  within  the  scope  of  the  police  power 
which  the  State  inherently  possesses  to  restrain  and  control 
the  exercise  of  private  rights  in  such  manner  as  may  be  nec- 
essary and  appropriate  to  promote  the  public  health,  safety 
and  welfare. 

The  act  does  not  require  persons  engaged  in  the  occupa- 
tion of  a  barber  in  this  State  at  the  time  of  the  passage  of 
the  act  to  be  examined,  but  provides  that  a  certificate  of 
registration  shall  be  granted  to  any  such  person  upon  his 
filing  with  the  board  of  examiners,  within  ninety  days  after 
the  approval  of  the  act,  an  affidavit  setting  forth  his  name, 
residence,  the  length  of  time  and  the  place  where  he  has 
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practiced  the  trade,  and  paying  a  fee  of  one  dollar.  This 
certificate  must  be  renewed  annually.  It  is  argued  that  the 
act  provides  no  protection  against  the  incompetence  and 
ignorance  of  barbers  who  were  engaged  in  the  business  at 
the  time  of  the  passage  of  the  act  and  is  class  legislation, 
intended  to  restrict  those  engaged  in  the  trade  of  a  barber 
in  the  interest  of  a  favored  class, — that  is,  those  already 
engaged  in  that  occupation.  The  statute  was  intended  to 
be  prospective,  only,  in  its  operation,  and  it  was  not  unrea- 
sonable to  provide  that  it  should  not  apply  to  those  already 
engaged  in  the  business  upon  condition  that  they  should 
apply,  in  conformity  with  the  act,  for  registration  within 
ninety  days  of  its  approval.  The  first  act  to  regulate  the 
practice  of  medicine  in  1877  provided  that  it  should  not 
apply  to  those  who  had  been  practicing  medicine  for  ten 
years  within  the  State,  and  it  was  held  in  Williams  v.  Peo- 
ple, 121  111.  84,  that  it  did  not  for  that  reason  confer  any 
special  privilege,  immunity  or  franchise  upon  those  w^ho 
had  practiced  medicine  within  the  State  for  ten  years  and 
did  not  violate  section  22  of  article  4  of  the  constitution. 

It  is  argued  that  the  requirement  of  three  years*  service 
as  an  apprentice  or  study  in  a  barber  school  has  no  direct 
relation  to  the  public  health  or  safety  but  is  rather  intended 
to  restrict  and  discourage  the  public  from  engaging  in  this 
occupation.  The  intention  is  to  restrict  the  public  from  en- 
gaging in  this  occupation  to  the  extent  that  only  those  may 
do  so  who  have  learned  the  trade,  know  how  to  prepare, 
use  and  care  for  the  tools,  know  what  sanitary  precautions 
must  be  taken  to  avoid  the  risk  of  spreading  disease,  and 
are  acquainted  with  the  sanitary  regulations  which  the  board 
of  examiners  is  authorized  by  section  1 1  to  adopt.  Three 
years  seems  a  long  time  to  require  for  learning  the  trade 
of  a  barber,  but  we  cannot  say  that  it  is  so  unreasonably 
long  as  to  constitute  an  unreasonable  restriction  upon  the 
right  to  engage  in  the  trade. 

The  judgment  of  the  municipal  court  is  affirmed. 

Judgment  affirmed. 
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(No.  12096. — Reversed  and  remanded.) 
Th^  People  ex  rel.  S.  D.  Burton,  County  Collector,  Ap- 
pellee, vs.  The  Pittsburg,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  Company,  Appellant. 

Opinion  Hied  June  20,  ipi8, 

1.  Schools — high  school  curative  act  of  ipiy  does  not  violate 
constitutional  provision  for  due  process  of  law.  Section  2  of  the 
high  school  district  curative  act  of  1917  (Laws  of  1917,  p.  744>) 
does  not  violate  section  2  of  article  2  of  the  constitution,  as  the  act 
itself  constitutes  due  process  of  law.  {People  v.  Mathews,  282  111. 
85,  adhered  to  and  explained.) 

2.  Same — judgment  against  railroad  company  for  school  taxes 
should  be  against  the  right  of  way  in  the  district,  only.  A  judgment 
against  a  railroad  company  for  high  school  district  taxes  should  be 
only  against  the  right  of  way  in  the  school  district  and  within  the 
county,  and  where  the  application  for  judgment  describes  the  right 
of  way  as  commencing  at  one  boundary  and  extending  to  the  op- 
posite boundary  of  the  county  the  judgment  should  not  be  against 
the  lands  as  so  described. 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  John  T.  Grider,  Judge,  presiding. 

E.  J.  Miller,  (D.  P.  Williams,  and  McCullough 
&  Wierman,  of  counsel,)  for  appellant. 

C.  R.  Patterson,  State's  Attorney,  (Marion  Wat- 
son, J.  W.  &  E.  C.  Craig,  J.  L.  McLaughlin,  and  Paul 
Heineke,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Proceedings  were  taken  in  December,  191 5,  for  the  or- 
ganization of  the  Arthur  Township  High  School  District 
No.  115  of  the  counties  of  Moultrie,  Coles  and  Douglas 
under  the  unconstitutional  Township  High  School  act  of 
191 1,  and  in  July,  1916,  the  supposed  board  of  education 
of  the  putative  district  filed  with  the  county  clerk  of  Moul- 
trie county  a  certificate  of  the  levy  of  a  special  tax,  by  vir- 
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tue  of  which  the  county  clerk  extended  a  tax  of  $235.74 
against  the  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis 
Railroad  Company.  At  the  June  term,  19 17,  of  the  county 
court  the  collector  of  Moultrie  county  applied  for  a  judg- 
ment for  this  tax  against  the  right  of  way  of  the  railroad 
company,  and  the  railroad  company  filed  objections.  In  the 
meantime  the  State's  attorney  had  filed  a  petition  in  the 
circuit  court  for  leave  to  file  an  information  in  the  nature 
of  quo  zvarranto  against  the  members  of  the  supposed  board 
of  education.  The  circuit  court  had  denied  leave  and  dis- 
missed the  petition  and  an  appeal  had  been  taken  to  the  Su- 
preme Court.  During  the  pendency  of  the  appeal  and  of 
the  application  fot  judgment  for  taxes  the  legislature  passed 
the  act  of  June  14,  191 7,  to  legalize  the  organization  of  cer- 
tain high  school  districts.  (Laws  of  191 7,  p.  744)  There- 
upon at  the  October  term,  191 7,  of  the  Supreme  Court,  the 
judgment  of  the  circuit  court  was  affirmed,  and  at  the  De- 
cember term  of  the  county  court  judgment  was  rendered 
against  the  right  of  way  of  the  railroad  company  for  the 
tax  objected  to,  and  the  railroad  company  appealed. 

The  effect  of  the  act  of  June  14,  191 7,  was  to  establish 
the  validity  of  the  organization  of  the  high  school  district, 
and  it  was  held  in  People  v.  Mathezvs,  282  111.  85,  that  the 
act  also  had  the  effect  to  make  valid  every  act  of  the  board 
of  education  of  the  district  which  boards  of  education  were 
empowered  to  do  under  the  general  school  laws. 

It  is  insisted  that  section  2  of  the  act,  which  declares 
legal  and  valid  in  all  respects  "all  acts  and  proceedings  here- 
tofore done,  had  or  performed  by  each  such  district  and  the 
persons  from  time  to  time  elected  and  acting  as  the  board 
of  education  thereof,  such  as  are  authorized  to  be  done, 
had  or  performed  by  school  districts  or  boards  of  education 
thereof  by  the  general  school  laws  of  this  State,"  is  un- 
constitutional, and  counsel  for  the  appellant  rely  somewhat 
upon  the  reasoning  of  the  dissenting  opinion  in  the  case  of 
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People  V.  Mathezvs,  supra.  The  objections  made  to  the  con- 
stitutionality of  the  act  and  the  provisions  of  the  constitu- 
tion supposed  to  be  violated  by  it  are  not  definitely  and 
specifically  stated  in  the  opinion,  but  it  is  manifest  that  sec- 
tion 2  was  regarded  as  a  legitimate  exercise  of  the  legisla- 
tive power,  and  it  was  held,  substantially,  that  it  was  not 
in  violation  of  sections  9  and  10  of  article  9  of  the  consti- 
tution. It  is  a  necessary  consequence  of  that  holding  that 
it  was  not  in  violation  of  section  2  of  article  2  of  the  con- 
stitution, for  if  the  legislature  had  the  constitutional  power 
to  cure  the  defective  levy  by  the  act  in  question  the  act 
constituted  due  process  of  law. 

It  is  argued  that  section  2  violates  section  13  of  arti- 
cle 4  of  the  constitution  because  the  title  of  the  act  is  not 
broad  enough  to  include  the  provisions  of  section  2,  and 
that  this  objection  was  not  considered  by  the  court  in  Peo- 
ple v.  Mathews,  supra.  In  the  judgment  of  the  court  these 
provisions  were  regarded  as  coming  within  the  general  pur- 
view of  the  title  of  the  act,  which  is,  "An  act  to  legalize  the 
organization  of  certain  high  school  districts." 

The  application  for  judgment  described  the  right  of  way 
of  the  appellant  as  commencing  at  the  western  boundary 
line  of  Moultrie  county  and  extending  to  the  eastern  bound- 
ary line  of  the  county,  and  the  order  of  sale  was  against 
the  lands  of  the  appellant  as  described  in  the  application. 
The  judgment  should  be  only  against  the  right  of  way  in 
the  school  district  and  within  the  county. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  county  court  to  render  a  judgment 
against  the  railroad  track  of  the  appellant  in  the  school 
district  and  within  the  county. 

Reversed  and  remanded,  with  directions. 
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(No.  1 1 579. — Reversed  and  remanded.) 
The  Peoria  Cordage  Company,  Plaintiff  in  Error,  vs. 
The  Industriai.  Board  of  Ilunois  et  aL — (Juua 
FavrE,  Exrx.  Defendant  in  Error.) 

Opinion  filed  June  20 j  jpi8. 

1.  Workmen's  compensation — witnesses  cannot  testify  as  to 
statements  of  injured  employee  as  to  cause  of  injury.  To  sustain 
a  recovery  under  the  Workmen's  Compensation  act  it  is  not  neces- 
sary that  some  witness  shall  testify  to  seeing  an  accident  arising 
out  of  and  in  the  course  of  employment,  but  the  testimony  of  wit- 
nesses as  to  what  the  injured  employee  told  them  as  to  the  cause 
of  the  injury  and  as  to  where  and  how  it  occurred  is  incompetent 
and  cannot  sustain  an  award. 

2.  Same — what  statements  of  injured  employee  to  his  physician 
are  admissible.  Declarations  made  by  one  injured,  to  his  attending 
physicians,  are  admissible  in  evidence  when  they  relate  to  the  part 
of  the  body  injured  and  to  his  symptoms  and  sufferings  and  when 
they  are  free  from  suspicion  of  being  spoken  with  reference  to  fu- 
ture litigation,  but  the  statements  are  not  competent  if  they  relate 
to  the  cause  of  the  injury. 

3.  Same — an  award  must  be  based  on  competent  evidence.  The 
Supreme  Court  cannot  inquire  into  the  weight  of  conflicting  evi- 
dence but  is  charged  with  the  duty  of  determining  whether  there  is 
any  competent  evidence  sufficient  to  sustain  an  award,  which  must 
rest  upon  competent  and  legal  evidence  and  not  be  based  upon  mere 
conjecture,  suspicion  or  surmise. 

4.  Same — what  finding  is  beyond  the  province  of  the  coroner^s 
jury.  A  finding  by  a  coroner's  jury  that  the  death  of  an  employee 
resulted  from  an  injury  while  in  the  discharge  of  his  duty  as  an 
employee  of  a  certain  employer  is  beyond  the  province  of  the  coro- 
ner's jury. 

5.  Coroners — coroner's  duties  and  authority  are  statutory.  In 
Illinois  the  duties  and  authority  of  the  coroner  are  specifically  de- 
fined by  statute,  and  the  finding  of  the  coroiler's  jury  is  merely 
advisory  to  the  public  authorities  charged  with  the  administration 
of  the  criminal  law. 

6.  Same — verdict  of  coroner's  jury  is  not  admissible  to  fix  civil 
liability.  Unless  by  an  inquiry  the  circumstances  indicate  to  the 
coroner  that  a  deceased  came  to  his  death  by  violence  or  casualty 
he  has  no  authority  to  hold  an  inquest  of  the  body,  and  in  any  case 
where  he  is  authorized  to  act  his  authority  is  limited  to  an  inquiry 
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into  the  physical  facts  and  to  obtaining  evidence  for  the  apprehen- 
sion of  any  person  implicated  in  the  commission  of  a  crime,  and  the 
verdict  of  his  jury  is  not  admissible  to  fix  a  civil  liability,  except  in 
so  far  as  a  legitimate  finding  of  physical  facts  may  have  that  effect. 

7.  Same — coroner  has  no  judicial  power.  At  common  law  the 
office  of  coroner  was  judicial  in  its  nature,  but  by  section  i  of 
article  6  of  the  constitution  the  judicial  powers  are  vested  in  the 
courts  therein  named  and  no  judicial  power  can  be  exercised  by 
any  other  authority^ 

Farmer,  Carter  and  Craig,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  John  M.  Niehaus,  Judge,  presiding. 

MacChesney,  Becker,  Angerstein  &  Rolix),  and 
O'Hern  &  O'Hern,  (Nathan  Wiluam  MacChesney, 
Thomas  C.  Angerstein,  Robert  P.  R0L1.0,  and  George 
W.  Angerstein,  of  counsel,)  for  plaintiff  in  error. 

Weil  &  BartlEy,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Julia  Favre,  widow  and  executrix  of  John  Favre,  de- 
ceased, made  an  application  under  the  Workmen's  Compen- 
sation act  for  compensation  for  her  husband's  death,  alleged 
to  have  resulted  from  an  accident  arising  out  of  and  in 
the  course  of  his  employment  by  the  plaintiff  in  error,  the 
Peoria  Cordage  Company.  The  application  was  heard  by 
an  arbitrator,  who  made  a  finding  for  the  applicant,  and  on 
appeal  to  the  Industrial  Board  the  finding  was  affirmed. 
The  cause  was  heard  in  the  circuit  court  of  Peoria  county 
on  a  writ  of  certiorari  to  the  Industrial  Board  and  the  writ 
was  quashed.  The  court  certified  that  the  cause  was  not 
one  that  should  be  heard  by  this  court  but  a  writ  of  error 
from  this  court  was  allowed,  and  the  record  has  been 
brought  here  for  review. 
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John  Favre  was  employed  by  the  plaintiff  in  error  and 
died  on  February  17,  19 16,  from  septicaemia,  or  general  in- 
fection, following  an  injury  to  the  index  finger  of  his  left 
hand,  and  it  was  alleged  in  the  application  that  the  injury 
occurred  accidentally  about  February  2, 19 16,  and  arose  out 
of  and  in  the  course  of  his  employment  by  plaintiff  in  er- 
ror while  at  work  in  its  plant.  The  only  testimony  that  the 
injury  occurred  while  at  work  for  the  plaintiff  in  error  or 
in  the  course  of  such  employment  was  the  testimony  of 
witnesses  that  he  said  he  cut  the  finger  on  a  can  while  at 
work  in  the  plant.  No  one  saw  the  accident  and  no  one  in 
or  about  the  plant  had  any  knowledge  that  it  occurred.  The 
superintendent  in  charge  of  the  department  in  which  Favre 
worked  saw  him  at  least  once  an  hour  and  did  not  see  and 
was  not  informed  by  him  or  anyone  else  at  the  plant  that 
any  accident  had  occurred.  Favre  was  working  on  Febru- 
ary 4, 19 16,  and  on  that  day  he  showed  the  finger  to  his  son 
and  said  that  it  was  cut  two  days  before  on  a  can  while 
at  work.  Favre's  wife  had  been  troubled  with  an  infection 
and  abscess  on  her  arm  and  had  been  treated  by  a  doctor,  and 
the  son  applied  on  his  father's  hand  some  of  the  antiseptic 
solution  that  she  had  been  using.  The  next  day  there  was 
no  improvement,  and  Favre's  wife  telephoned  the  company 
that  he  had  hurt  his  finger  while  working  at  the  cordage 
plant,  which  operated  as  notice  to  the  plaintiff  in  error  but 
was  not  evidence  of  anything.  In  pursuance  of  that  notice 
the  company's  doctor  gave  some  treatment  to  the  finger,  and 
testified  that  Favre  told  him  the  injury  occurred  ten  days 
before  that  time.  The  next  day,  February  6,  Favre  went 
to  the  office  of  the  doctor  who  had  been  treating  his  wife 
and  told  him  he  had  cut  his  finger  while  at  work  in  the 
plant  of  the  cordage  company  a  few  days  before.  The 
finger  was  then  badly  infected  and  the  doctor  could  not  tell 
whether  there  had  been  any  laceration,  but  on  opening  it 
he  found  considerable  pus.  Favre  was  treated  thereafter 
by  the  doctors,  and  the  finger  becoming  gangrenous,  he  was 
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taken  to  a  hospital  and  the  finger  was  amputated  on  Feb- 
ruary 15.  There  was  a  general  infection  of  the  system  and 
he  died  two  days  afterward. 

It  is  not  necessary  that  some  witness  should  testify  to 
seeing  an  accident  arising  out  of  and  in  the  course  of  em- 
ployment if  it  is  shown  in  some  way  that  while  the  employee 
is  at  work  there  has  been  a  recent  accident  or  some  circum- 
stance tending  to  show  the  fact,  but  in  this  case  there  was 
none  whatever.  The  testimony  of  witnesses  as  to  whether 
the  injury  arose  out  of  or  in  the  course  of  employment  was 
all  purely  hearsay  and  incompetent.  The  fact  that  state- 
ments were  made  by  Favre  to  doctors  who  treated  him  did 
not  render  their  testimony  competent.  Declarations  made 
by  one  injured,  to  his  attending  physician,  are  admissible 
in  evidence  when  they  relate  to  the  part  of  the  body  injured 
and  his  symptoms  and  sufferings,  because  a  physician  is  nec- 
essarily guided  to  some  extent  by  such  information,  free 
from  suspicion  of  being  spoken  with  reference  to  future 
litigation,  but  the  .statements  are  not  competent  if  they  re- 
late to  the  cause  of  the  injury.  (Illinois  Central  Railway 
Co,  V.  Sutton,  42  111.  438 ;  Chicago  and  Alton  Railroad  Co. 
V.  Industrial  Board,  274  id.  336;  Globe  Accident  Ins.  Co,  v. 
Gerisch,  163  id.  625 ;  Reck  v.  Whittlesberger,  5  N.  C,  C.  A. 
(Mich.)  917;  Gilbey  v.  Great  Western  Railway  Co.  (19 10) 
3  B.  W.  C.  C.  135;  Amys  v.  Barton,  (1912)  i  K.  B.  40; 
People  V.  Davidson,  30  Vt.  377.)  The  testimony  of  the 
witnesses  concerning  what  Favre  said  to  them  as  to  the 
cause  of  the  injury  and  where  and  how  it  occurred  was  in- 
competent and  should  not  have  been  admitted  and  was  in- 
sufficient to  sustain  the  award.  This  court  cannot  inquire 
into  the  weight  of  conflicting  evidence  and  determine  where 
the  preponderance  lies.  {Parker-Washington  Co.  v.  Indus- 
trial Board,  274  111.  498;  Munn  v.  Industrial  Board,  id.  70; 
Illinois  Midland  Coal  Co.  v.  Industrial  Board,  277  id.  333 ; 
Forschner  &  Co.  v.  Industrial  Board,  27S  id.  99 ;  Smiths 
Lohr  Coal  Co.  v.  Industrial  Board,  279  id.  88.)    The  court, 
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however,  is  charged  with  the  duty  of  determining  whether 
there  is  any  competent  evidence  sufficient  to  sustain  an 
award,  which  must  rest  upon  competent  and  legal  evidence 
and  not  be  based  upon  mere  conjecture,  suspicion  or  sur- 
mise. {Goelitz  Co.  V.  Industrial  Board,  278  III.  164;  Savoy 
Hold  Co,  V.  Industrial  Board,  279  id.  329.)  The  testimony 
of  witnesses  formed  no  sufficient  basis  for  the  finding  and 
award. 

A  coroner's  verdict  was  offered  and  admitted  in  evi- 
dence over  the  objection  of  the  plaintiff  in  error,  the  major 
part  of  which  is  as  follows:  "That  the  said  John  Favre 
*  *  *  came  to  his  death  *  *  *  from  septicaemia,  due 
to  a  cut  of  finger  from  fibre  can,  accidentally  received  while 
in  the  discharge  of  his  duties  for  the  Peoria  Cordage  Com- 
pany." Unless  that  verdict  was  admissible  in  evidence  as 
proof  that  the  injury  to  the  finger  arose  out  of  and  in  the 
course  of  employment  of  Favre  by  the  plaintiff  in  error 
there  was  no  competent  evidence  on  which  an  award  could 
be  made. 

The  antiquity  of  the  office  of  coroner  and  the  general 
nature  of  the  duties  of  the  office  at  common  law  were  stated 
in  United  States  Life  his,  Co,  v.  Vocke,  129  111.  557.  The 
office  of  coroner,  as  the  name  indicates,  related  to  the  crown 
as  a  representative  of  the  government,  and  at  common  law 
his  duties  were  both  judicial  and  ministerial.  His  minis- 
terial duty  was  to  act  as  the  substitute  of  the  sheriflf  under 
proper  conditions,  and  the  judicial  authority  related  to  in- 
quiries as  to  the  manner  of  death  of  any  person  slain  or 
who  died  in  prison  or  otherwise  came  to  a  violent  or  sud- 
den death.  His  principal  official  duty  was  to  inquire  into 
the  manner  in  which  persons  came  to  their  death  where 
there  was  any  reason  to  suppose  that  death  might  not  have 
been  due  to  natural  means  and  to  institute  prosecutions  for 
homicide,  and  his  jury  fulfilled  the  office  of  a  grand  jury 
and  could  find  a  verdict  of  murder,  and  on  that  finding  the 
accused  could  be  tried  and  sentenced  to  death.    The  verdict, 
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when  it  contained  the  subject  matter  of  an  accusation  equiv- 
alent to  an  indictment  of  the  accused,  was  a  basis  for  a  trial 
and  conviction.  {Small  v.  State,  loi  Ga.  570.)  The  gen- 
eral nature  of  the  office  of  coroner  remains  the  same  as  at 
common  law,  but  the  finding  of  the  jury  is  advisory,  merely, 
to  the  public  authorities  charged  with  the  administration 
of  the  criminal  law,  and  the  duties  of  the  coroner  and  his 
authority  are  specifically  defined  by  statute.  He  is  a  con- 
servator of  the  peace,  and  may  act  as  sheriff  in  case  the 
office  of  sheriff  is  vacant  or  the  sheriff  is  disqualified  to 
act.  With  respect  to  his  power  to  hold  inquests  and  under 
what  circumstances  he  is  authorized  to  hold  the  same,  his 
power  is  specifically  defined  by  the  statute  to  hold  an  in- 
quest "whenever  and  as  soon  as  he  knows  or  is  informed 
that  the  dead  body  of  any  person  is  found,  or  lying  within 
his  county,  supposed  to  Have  come  to  his  or  her  death  by 
violence,  casualty  or  any  undue  means."  The  function  and 
authority  of  the  jury  to  render  a  verdict  are  fixed  by  the 
oath  to  "diligently  inquire,  and  true  presentment  make,  how, 
and  in  what  manner,  and  by  whom  or  what,  the  body  which 
here  lies  dead,  came  to  its  death."  The  coroner  can  only 
act  within  the  limits  of  his  statutory  authority,  the  plain 
purpose  of  which  is  to  seek  information  and  obtain  and  se- 
cure evidence  in  case  there  is  reasonable  ground  to  believe 
that  a  death  has  been  caused  by  violence  or  other  undue 
means,  and  he  is  authorized  to  apprehend  any  person  im- 
plicated by  the  inquest  as  the  unlawful  slayer  of  the  de- 
ceased or  as  an  accessory  thereto.  He  cannot  go  beyond 
his  statutory  authority,  but  within  that  authority  he  has 
discretion  to  hold  an  inquest  if  there  is  reasonable  ground 
for  a  belief  that  the  deceased  may  have  come  to  his  death 
by  violence  or  unnatural  means.  Unless  by  an  inquiry  the 
circumstances  indicate  to  the  coroner  that  the  deceased  came 
to  his  death  by  violence,  casualty  or  any  undue  means  he 
has  no  authority  to  hold  an  inquest  of  the  body.  (Albaugh- 
Dover  Cq.  v.  Industrial  Board,  278  111.  179.)     Favre  did 
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not  come  to  his  death  by  violence,  casualty  or  any  undue 
means  but  died  under  the  care  of  physicians,  at  a  hospital 
and  after  an  operation,  from  infection  which  the  evidence 
showed  might  enter  into  any  cut  or  injury  such  as  he  had 
sustained,  and  it  does  not  appear  that  the  coroner  had  any 
information  or  knew  of  any  circumstances  indicating  that 
he  came  to  his  death  from  any  of  the  causes  mentioned  in 
the  statute.  If  the  coroner  had  any  information  which  in 
the  exercise  of  his  discretion  authorized  him  to  act,  his  au- 
thority was  limited  to  an  inquiry  into  the  physical  facts  and 
obtaining  and  securing  evidence  for  the  apprehension  and 
prosecution  of  any  person  implicated  in  the  commission  of 
a  crime.  In  no  case  would  the  verdict  be  admissible  for  the 
purpose  of  fixing  civil  liability. 

In  Pittsburg,  Cincinnati  and  St,  Louis  Raihvay  Co.  v. 
McGrath,  115  111.  172,  which  was  an  action  for  negligence 
causing  the  death  of  the  plaintiff's  intestate,  the  court,  in 
sustaining  the  exclusion  of  the  deposition  of  a  witness  at 
the  inquest  who  had  since  died,  after  stating  that  such  depo- 
sitions were  admissible  in  England,  said:  "The  plaintiff 
was  not  a  party  to  the  proceeding  before  the  coroner,  was 
not  present,  had  no  opportunity  for  the  cross-examination 
of  the  witness,  and  any  question  of  negligence, — the  vital 
question  in  this  case, — was  not  the  very  matter  of  inquiry 
before  the  coroner.  The  legitimate  object  of  the  inquest 
would  have  been  fulfilled  in  finding  simply  that  the  death 
of  deceased  was  caused  by  his  being  run  over  by  a  railroad 
train,  without  inquiry  whether  it  was  through  anyone's,  or 
whose,  negligence." 

It  would  be  absurd  to  say  that  the  deposition  of  a  de- 
ceased witness  was  not  admissible  to  fix  a  civil  liability,  but 
that  the  verdict  of  the  coroner's  jury,  based  on  the  same 
deposition,  would  be  admissible  for  the  same  identical  pur- 
pose. At  common  law  the  office  of  the  coroner  was  judicial 
in  its  nature,  but  by  section  i  of  article  6  of  our  consti- 
tution the  judicial  powers  are  vested  in  the  courts  therein 


Digitized  by 


Google 


Jul, '18.]     Peoria  Cordage  Co.  v.  Indus.  Board.         97 

named,  and  the  section  exhausts  the  judicial  power,  leaving 
no  residuum,  and  no  judicial  power  can  be  exercised  by  any 
other  authority.  (Missouri  River  Telegraph  Co.  v.  First 
Nat.  Bank  of  Sioux  City,  74  III.  217;  People  v.  Olson,  245 
id.  288. )  The  finding  of  the  jury  may  be  made  prima  facie 
evidence  of  facts  within  the  legitimate  scope  of  the  inquiry 
but  it  determines  no  right  and  fixes  no  liability.  It  may  be 
that  a  legitimate  finding  by  a  coroner's  jury  of  a  physical 
fact,  when  admitted  as  evidence,  will  have  some  effect  upon 
the  issues  in  the  civil  case  as  prima  facie  evidence  of  the 
existence  of  such  fact.  In  United  States  Life  Ins,  Co,  v. 
Vocke,  supra,  which  was  an  action  on  a  life  insurance  pol- 
icy, it  wafe  held  that  the  verdict  of  a  coroner's  jury  finding 
that  the  insured  came  to  his  death  by  suicide  was  admissible 
in  evidence  although  not  conclusive.  This  was  upon  the 
distinct  ground  that  the  proceeding  was  analogous  to  pro- 
ceedings in  rem,  being  made  in  behalf  of  the  public  to  as- 
certain matters  of  public  interest  and  concern,  and  in  that 
respect  was  an  exception  to  the  general  rule  in  regard  to 
hearsay  evidence.  The  verdict  in  that  case  was  legitimate 
evidence  of  how  and  in  what  manner  and  by  whom  or  what 
the  deceased  came  to  his  death.  That  decision  was  fol- 
lowed, concerning  admissibility  in  evidence  of  a  coroner's 
verdict  that  an  insured  came  to  his  death  by  suicide,  in  the 
case  of  Grand  Lodge  Independent  Order  of  Mutual  Aid  v. 
Wieting,  168  III.  408;  also  to  show  the  fact  of  suicide  by 
a  testator,  in  Pyle  v.  Pyle,  158  111.  289;  and  again  in  De- 
vine  V.  Bruftsztnck-Balke-Collender  Co.  270  111.  504,  as  to 
the  cause  of  the  death  of  a  child  killed  by  an  automobile 
truck,  where  the  verdict  contained  a  finding  that  the  driver 
of  the  truck  was  blameless, — ^an  essential  question  before 
the  coroner's  jury  for  their  investigation  and  to  be  included 
in  their  verdict.  It  was  followed,  also,  in  Stollery  v.  Cicero 
end  Proviso  Street  Railway  Co.  243  III.  290,  as  to  a  ver- 
dict that  a  boy  came  to  his  death  by  being  caught  and- 
crushed  by  a  conveyor,  and  in  Foster  v.  Shepherd,  258  111. 
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164,  as  to  the  portion  of  a  verdict  finding  that  a  wound 
was  caused  by  a  bullet  fired  from  a  gun  held  in  the  hands 
of  Homer  Shepherd,  who  in  the  opinion  of  the  jury  was 
justified  in  the  act.  In  all  of  these  cases  the  body  came  to 
its  death  by  means  within  the  terms  of  the  statute  and  the 
finding  was  within  the  statutory  authority  of  the  coroner 
and  the  oath  of  the  jury.  In  Armour  &  Co,  v.  Industrial 
Board,  273  111.  590,  the  verdict  held  admissible  found  that 
the  deceased  came  to  his  death  from  traumatic  pneumonia, 
resulting  from  an  injury  received  when  he  fell  from  an 
Armour  &  Co.  wagon.  That  verdict  was  competent  pritna 
facie  evidence  of  the  physical  fact  of  the  cause  of  death, 
and  there  were  stipulated  facts  that  the  deceased  was  driv- 
ing a  wagon  for  Armour  &  Co.  at  the  time,  in  the  course 
of  his  employment.  In  this  case  there  was  not  a  word  of 
competent  evidence  that  Favre  received  any  injury  at  the 
plant  of  the  plaintiff  in  error  or  during  the  time  that  he 
was  working  there,  and  if  the  coroner  could  hold  any  in- 
quest, his  authority  and  the  power  of  the  jury  ended  with 
the  finding  that  Favre  died  from  septicaemia,  due  to  a  cut 
on  his  finger.  The  question  whether  the  injury  to  his  fin- 
ger arose  out  of  and  in  the  course  of  his  employment  was 
purely  a  matter  of  private  right  between  the  applicant  and 
the  plaintiff  in  error  and  was  beyond  the  jurisdiction  of  the 
coroner  or  his  jury.  No  one  is  strictly  a  party  to  an  in- 
quest made  on  behalf  of  the  public,  and  to  permit  a  finding 
to  fix  the  liability  of  an  individual  not  a  party  to  the  pro- 
ceedings except  as  one  of  the  general  public,  who  has  no 
choice  in  the  selection  of  the  jury,  no  right  to  cross-examine 
witnesses  or  disprove  testimony,  is  to  condemn  him  unheard 
and  to  disregard  fundamental  principles  applicable  to  all  pro- 
ceedings in  courts  of  justice.  It  is  not  within  the  province 
of  a  coroner's  jury  to  fix  civil  liability  of  anyone  growing 
out  of  an  accident  resulting  in  a  death,  except  in  so  far  as 
a  legitimate  finding  of  physical  facts  within  the  power  and 
jurisdiction  of  the  coroner  may  have  that  effect.    {Novitsky 
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V.  Knickerbocker  Ice  Co,  276  111.  102;  Albaugh-Dover  Co, 
V.  Industrial  Board,  supra,)  If  the  coroner,  in  the  exercise 
of  his  discretion,  acted  upon  any  information  which  justi- 
fied holding  an  inquest,  the  finding  that  the  death  of  Favre 
resulted  from  an  injury  while  in  discharge  of  his  duty  as 
an  employee  of  the  Peoria  Cordage  Company  was  entirely 
without  the  province  of  the  jury  and  was  unauthorized  by 
the  statute,  the  law  or  the  nature  of  the  coroner's  office  and 
could  have  no  effect  to  fix  a  civil  liability.  It  was  incom- 
petent for  that  purpose  and  should  not  have  been  admitted 
in  evidence. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  set  aside  the  finding 
and  award  of  the  Industrial  Board. 

Reversed  and  remanded,  with  directions. 

Farmer,  Carter  and  Craig,  JJ.,  dissenting. 


(No.  11873. — Judgment  affirmed.) 
The  American  Steei.  Foundries,  Plaintiff  in  Error,  vs. 
The  Industriai.  Board  of  Illinois  et  al.  Defendants 
in  Error. 

Opinion  Hied  lune  20,  ipi8. 

1.  Workmen's  compensation — liability  imposed  by  section  31 
of  Compensation  act  of  ipij  is  not  limited  to  contractors.  The 
main  purpose  of  the  Workmen's  Compensation  act  is  to  provide 
compensation  for  injuries  sustained  by  employees  engaged  in  haz- 
ardous work,  and  the  liability  imposed  by  section  31  of  the  act  of 
1913  upon  every  person  who  contracts  with  another  to  do  such 
work  for  him  and  who  fails  to  require  the  party  undertaking  to  do 
the  work  to  insure  his  liability  for  injuries  to  employees  engaged 
in  the  work  is  not  limited  to  contractors  employing  sub-contractors 
but  includes  the  person,  firm  or  corporation  for  whom  the  work 
is  to  be  done. 

2.  Same — when  agreement  between  employer  and  employee  does 
not  make  them  partners.  Where  a  contractor  who  undertakes  to 
do  hazardous  work  for  another  agrees  to  pay  his  employee  who  is 
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to  act  as  foreman  one-half  of  the  net  profits  on  the  job,  which  sum 
shall  not  be  less  than  five  dollars  per  day,  such  agreement  does  not 
render  the  contractor  and  his  foreman  partners  where  the  foreman 
is  not  liable  for  losses. 

3.  Same — mere  fact  that  the  employment  is  for  one  job  does  not 
make  it  casual.  The  mere  fact  that  an  employment  is  for  one  job, 
only,  does  not  necessarily  make  the  employment  casual,  and  where 
no  proof  is  offered  showing  how  long  the  work  would  last,  it  will 
not  be  assumed  that  its  duration  was  for  such  a  short  period  as  to 
make  the  employment  casual.  (Aurora  Brewing  Co,  v.  Industrial 
Board,  277  111.  142,  distinguished.) 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  J.  F.  Gillham,  Judge,  presiding. 

WiLUAM  E.  Whkei<ER,  (Pam  &  HuRD,  of  counsel,) 
for  plaintiff  in  error. 

Owen  G.  Jackson,  and  Jones  H.  Parker,  for  defend- 
ants in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Defendant  in  error  Kate  Shaw  filed  her  petition  with  the 
Industrial  Board  for  the  allowance  of  compensation  claimed 
to  be  due  her  from  plaintiff  in  error,  the  American  Steel 
Foundries,  on  account  of  the  death  of  her  husband,  Harry 
Shaw.  A  hearing  before  the  arbitrator  resulted  in  a  find- 
ing that  plaintiff  in  error  was  not  liable  to  pay  compensation 
for  the  death  of  Shaw.  Upon  review  the  Industrial  Board 
set  aside  the  decision  of  the  arbitrator  and  awarded  Mrs. 
Shaw  the  sum  of  $3500  against  plaintiff  in  error.  The 
circuit  court  of  Madison  county  upon  writ  of  certiorari  af- 
firmed the  award  of  the  Industrial  Board,  and  having  cer- 
tified that  the  proceeding  is  one  proper  to  be  reviewed  by 
this  court,  the  record  has  been  brought  here  for  review  by 
writ  of  error. 

The  case  was  heard  by  the  arbitrator  and  by  the  In- 
dustrial Board  upon  a  stipulation  of  facts,  from  which  it 
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appears  that  plaintiff  in  error  is  a  corporation  engaged  ex- 
clusively in  making  railway  steel  castings ;  that  in  conduct- 
ing its  business  it  maintains  a  number  of  buildings  at  its 
plant  in  Granite  City  fitted  with  smoke-stacks ;  that  on  Oc- 
tober 25,  191 5,  the  plaintiff  in  error  entered  into  a  written 
contract  with  Charles  Malone,  whereby  Malone  agreed  to 
completely  wreck  one  of  those  smoke-stacks  for  $140;  that 
thereafter  Malone  arranged  with  Harry  Shaw,  the  husband 
of  defendant  in  error  Kate  Shaw,  to  undertake  the  work 
of  employing  help  and  supervising  the  work  of  wrecking 
the  smoke-stack,  Malone  agreeing  to  give  Shaw  for  his  ser- 
vices one-half  of  the  contract  price  after  deducting  the  ex- 
penses, and  further  agreeing  that  if  such  one-half  should 
not  equal  five  dollars  per  day  for  the  time  Shaw  devoted  to 
the  work  Malone  would  make  up  the  deficiency  of  five  dol- 
lars per  day;  that  thereafter  Malone  employed  two  men  to 
work  on  the  smoke-stack  under  the  direction  of  Shaw,  and 
those  two  men  and  Shaw  entered  upon  the  performance  of 
the  work  of  wrecking  the  smoke-stack,  Malone  furnishing 
all  appliances;  that  while  engaged  in  this  w^ork  Shaw  on 
October  30,  191 5,  fell  from  the  smoke-stack  a  distance  of 
ninety  feet  and  sustained  injuries  from  which  he  died ;  that 
at  the  time  of  his  death  Shaw  was  a  stack- wrecker  and  in 
that  employment  earned  $1000  per  year;  that  he  left  sur- 
viving him  his  widow,  the  defendant  in  error  Kate  Shaw, 
and  certain  step-children,  towards  whose  support  he  had 
contributed  for  a  period  of  five  years  next  preceding  his 
death.  It  was  further  stipulated  that  at  the  time  of  the 
accident  plaintiff  in  error  was  operating  under  the  provi- 
sions of  the  Workmen's  Compensation  act  and  that  Shaw 
had  not  rejected  the  provisions  of  that  act;  that  Malone 
had  not  taken  out  any  insurance  covering  his  liability  to  his 
employees  for  compensation  in  accordance  with  the  Work- 
men's Compensation  act,  and  that  Malone  is  insolvent. 

Plaintiff  in  error  contends  that  as  Shaw  was  not  in  its 
employ  it  cannot  be  required  to  pay  compensation  for  his 
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death.  Section  31  of  the  Workmen's  Compensation  act  of 
June  28,  1913,  (Laws  of  1913,  p.  355,)  which  was  in  force 
when  Shaw  was  injured,  provided :  "Any  person,  firm  or 
corporation,  who  undertakes  to  do  or  contracts  with  others 
to  do,  or  have  done  for  him,  them  or  it,  any  work  enumer- 
ated as  extra-hazardous  in  paragraph  (b),  section  3,  requir- 
ing employment  of  employees  in,  on  or  about  the  premises 
where  he,  they  or  it,  as  principal  or  principals,  contract  to 
do  such  work,  or  any  part  thereof,  and  does  not/  require 
of  the  person,  firm  or  corporation  undertaking  to  do  such 
work  for*  said  principal  or  principals,  that  such  person,  firm 
or  corporation  undertaking  to  do  such  work  shall  insure 
his,  their  or  its  liability  to  pay  the  compensation  provided  in 
this  act  to  his,  their  or  its  employees  and  any  such  person, 
firm  or  corporation  who  creates  or  carries  into  operation 
any  fraudulent  scheme,  artifice  or  device  to  enable  him, 
them  or  it  to  execute  such  work  without  such  person,  firm 
or  corporation  being  responsible  to  the  employee,  his  per- 
sonal representative  or  beneficiary  entitled  to  such  compen- 
sation under  the  provisions  of  this  act,  such  person,  firm 
or  corporation  shall  be  included  in  the  term  'employer'  and 
with  the  immediate  employer  shall  be  jointly  and  severally 
liable  to  pay  the  compensation  herein  provided  for  and  be 
subject  to  all  the  provisions  of  this  act." 

Plaintiff  in  error  contends  that  it  cannot  be  held  liable 
under  this  section  because  the  section  applied  only  where 
there  was  a  contractor  and  a  sub-contractor,  and  imposed 
liability  on  the  contractor  where  he  failed  to  require  the 
sub-contractor  to  insure  his  liability  for  compensation  un- 
der the  act.  While  the  section  contains  much  unnecessary 
verbiage  which  furnishes  a  basis  for  plaintiff  in  error's  con- 
tention, a  reasonable  construction  of  the  language  used  leads 
to  the  conclusion  that  it  was  not  the  legislative  intention 
to  limit  the  liability  imposed  by  the  section  to  contractors. 
The  main  purpose  of  the  Workmen's  Compensation  act  was 
and  is  to  provide  compensation  for  injuries  sustained  by 
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employees  engaged  in  hazardous  work.  Evidentiy  realiz- 
ing that  some  employers  are  financially  irresponsible  and 
that  the  provisions  of  the  act  would  be  of  no  benefit  to  the 
employees  of  such  if  their  claims  for  compensation  could 
be  made  only  against  their  immediate  employers,  the  legis- 
lature embodied  section  31  in  the  act,  imposing  liability  for 
compensation  upon  every  person  who  should  contract  with 
another  to  do  or  have  done  for  him  any  work  enumerated 
in  the  act  as  extra-hazardous,  and  who  failed  to  require 
the  one  undertaking  to  do  the  work  to  insure  his  liability 
to  pay  the  compensation  provided  in  the  act  to  any  employee 
who  might  be  injured  while  engaged  in  that  work  in  or 
about  the  premises  of  the  one  for  whom  the  work  was  being 
done.  The  description  of  the  persons  upon  whom,  section  31 
imposed  liability  included  any  person,  firm  or  corporation 
who  "contracts  with  others  to  do,  or  have  done  for  him, 
them  or  it,  any  work  enumerated  as  extra-hazardous."  The 
plaintiflf  in  error  contracted  with  Malone  to  do  the  work 
of  wrecking  the  smoke-stack,  which  work  was  extra-haz- 
ardous, and  plaintiflf  in  error  therefore  comes  within  the 
description  of  the  persons  upon  whom  liability  was  imposed 
by  the  section.  The  fact  that  the  words  "principal"  and 
"principals"  were  thereafter  used  in  the  section  as  referring 
both  to  the  person  contracting  with  another  to  do  or  have 
done  for  him  the  extra-hazardous  work  and  to  the  one  un- 
dertaking to  do  such  work,  thereby  rendering  the  section 
ambiguous,  should  not  be  permitted  to  defeat  the  evident 
purpose  of  the  legislature  in  adopting  section  31  as  a  part 
of  the  act. 

Plaintiflf  in  error  contends  that  Shaw  was  not  an  em- 
ployee but  by  reason  of  his  contract  with  Malone  became  a 
joint  contractor  with  Malone  in  the  wrecking  of  the  smoke- 
stack. The  eflfect  of  the  arrangement  between  Malone  and 
Shaw  was  not  to  make  them  partners  in  the  enterprise,  as 
the  plaintiflf  in  error  contends  it  was.  As  we  view  it,  the 
arrangement  between  them  can  only  be  regarded  as  the.em- 
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ployment  of  Shaw  by  Malone  at  five  dollars  per  day  to 
supervise  the  wrecking  of  the  smoke-stack,  with  the  fur- 
ther promise  by  Malone  that  if  one-half  of  the  profits  re- 
ceived by  him  for  the  work  exceeded  Shaw's  total  wages 
at  the  rate  of  five  dollars  per  day,  then  Malone  would  pay 
Shaw  additional  compensation  for  his  work.  Under  this 
'  arrangement  Shaw  did  not  become  liable  for  any  losses  that 
might  be  sustained  in  the  enterprise  nor  was  he  necessarily 
to  share  in  the  profits.  He  occupied  tlie  position  of  fore- 
man in  the  wrecking  of  the  smoke-stack,  and  as  such  he 
was  an  employee  of  Malone. 

Plaintiff  in  error  finally  contends  that  Shaw's  employ- 
ment by  Malone  was  merely  casual  and  that  he  was  there- 
fore not  entitled  to  the  benefits  of  the  Workmen's  Compen- 
sation act,  as  section  5  of  the  act  of  June  28,  19 13,  expressly 
excluded  from  the  persons  included  within  the  act  as  em- 
ployees, ''any  person  whose  employment  is  but  casual."  In 
support  of  the  contention  that  Shaw's  employment  was  but 
casual  plaintiff  in  error  relies  upon  Aurora  Breziing  Co,  v. 
Industrial  Board,  277  111.  142,  where  it  was  held  that  an 
employee  engaged  for  one  job,  only,  lasting  for  three  or 
four  days,  is  not  within  the  provisions  of  the  act  because 
his  employment  is  but  casual.  In  the  case  at  bar,  how- 
ever, no  proof  was  offered  showing  that  the  job  of  wreck- 
ing the  smoke-stack  was  one  which  would  last  but  three 
or  four  days.  The  mere  fact  that  the  employment  is  for 
one  job,  only,  does  not  necessarily  make  the  employment 
casual,  and  in  this  case  we  cannot  assume  that  the  juration 
of  the  work  was  for  such  a  short  period  as  to  make  the 
holding  in  Aurora  Brewing  Co,  v.  Industrial  Board,  supra, 
applicable  or  controlling  here. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


Jim, '18.]  Swaim  v.  Swaim.  105 

(No.  12123. — Decree  affirmed.) 
L.  D.  Swaim  et  al.  Appellees,  vs.  C.  A.  Swaim,  Appellant. 

Opinion  Med  June  20,  ipi8. 

Wills — when  limitation  to  life  estate  applies  to  preceding  de- 
vise of  land.  Where  a  devise  of  land  to  the  testator's  wife  is  im- 
mediately followed,  without  punctuation,  by  a  bequest  of  all  the 
testator's  personal  property,  beginning  with  the  words,  "I  also  be- 
queath," after  which  bequest  are  the  words,  "to  be  held  by  her  until 
her  death,"  the  limitation  to  a  life  interest  will  be  construed  to 
apply  to  the  devise  of  land  where  the  personal  estate  is  compara- 
tively insignificant  and  no  other  intention  appears  from  the  will. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  WiLUAM  B.  Wright,  Judge,  presiding. 

L.  M.  Kagy,  and  E.  B.  Vandervort,  (Curtis  Wil- 
liams, and  A.  D.  Webb,  of  counsel,)  for  appellant. 

Frank  F.  Noleman,  June  C.  Smith,  and  Samuel  N. 
Finn,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Marion  county  granting  partition  of  eighty  acres  of  land. 
The  land  formerly  belonged  to  Volney  E.  Swaim,  who  died 
testate  some  years  ago,  leaving  a  widow  and  six  children 
surviving  him.  He  also  left  surviving  him  three  grand- 
children, the  children  of  a  deceased  daughter.  The  widow 
died  February  28,  19 17.  During  her  lifetime,  on  October 
20,  191 5,  she  conveyed  the  eighty  acres  of  land  by  war- 
ranty deed  to  her  son  C.  A.  Swaim.  After  the  death  of  the 
widow,  appellees,  some  of  the  heirs  of  Volney  E.  Swaim, 
filed  a  bill  for  partition,  alleging  the  land  was  devised  to 
the  testator's  heirs  in  equal  shares,  subject  to  a  life  estate 
in  the  widow,  and  that  by  her  deed  to  C.  A.  Swaim  the 
widow  conveyed  nothing  but  her  life  estate.  The  bill  set 
up  the  interest  of  all  the  heirs  of  Volney  E.  Swaim  and 
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alleged  that  C.  A.  Swaim  was  seized  only  of  an  undivided 
one-seventh  of  said  tract  of  land.  C.  A.  Swaim  filed  an 
answer,  alleging  he  was  the  owner  in  fee  of  the  entire  eighty 
acres  and  that  the  other  heirs  of  Volney  E.  Swaim  had  no 
interest  tlierein.  He  claimed  title  by  virtue  of  the  deed  from 
his  mother  and  claimed  that  she  acquired  title  in  fee  by 
the  will  of  Volney  E.  Swaim,  her  husband.  He  also  filed 
a  cross-bill,  asking  that  his  title  to  said  tract  of  land  be 
quieted.  Upon  a  hearing  the  prayer  of  the  original  bill  for 
partition  was  granted  and  a  decree  for  partition  entered  in 
accordance  with  the  interests  of  the  parties  set  out  in  the 
original  bill.  The  cross-bill  of  C.  A.  Swaim  was  dismissed 
for  want  of  equity. 

The  title  to  the  land  depends  upon  the  construction  to 
be  given  to  the  will  of  Volney  E.  Swaim.  The  will  is  short 
and  is  in  crude  language,  with  little  or  no  punctuation.  The 
lines  of  the  will  are  numbered  by  figures  from  i  to  30.  The 
part  of  the  will  in  controversy  begins  with  line  9  and  ends 
with  line  19.  There  is  no  punctuation  mark  at  the  end  of 
line  8,  and  we  here  set  out  the  will  from  line  9  to  19,  in- 
clusive, as  it  was  written : 

"9  I  give  and  bequeath  to  my  wife 

10  Martha  J.  Swaim  80  Acres  of 

11  Land  Situated  in  Section  26  Town 

12  One  Rang  3.  East  of  the  3  rd  P.  M 

13  in  Marion  County  State  of  Illinois 

14  I  also  bequeath  to  my  wife  all 

15  my  personal  property  after  all  my 

16  Legal  debts  arc  paid,  to  be  held 

17  by  her  until  her  death,  then  to  be 

18  divided  Equally  among  my  Legal 

19  heirs." 

It  is  the  contention  of  appellant  that  it  was  the  inten- 
tion of  the  testator  to  give  to  his  widow  a  fee  simple  title 
to  the  eighty  acres  of  land  and  a  life  estate,  only,  in  his 
personal  property,  and  that  this  is  the  construction  which 
should  be  given  to  the  will.  If  that  was  the  intention  of 
the  testator  no  rule  of  law  would  be  violated  by  giving  it 
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effect,  and  the  will  should  be  construed  to  carry  out  the 
wishes  and  intentions  of  the  testator.  As  we  read  the  will 
it  does  not  indicate  any  such  intention  on  the  part  of  the 
testator  as  is  contended  for  by  appellant.  The  only  rea- 
sonable construction  to  be  given  the  will  is  that  it  was  the 
intention  of  the  testator  to  give  to  his  widow  for  her  life 
all  his  property,  real  and  personal,  and  at  her  death  it  was 
to  be  divided  among  his  heirs.  The  inventory  shows  that 
the  personal  estate  consisted  of  a  mare  and  colt,  some  farm 
machinery,  household  and  kitchen  furniture,  one-third  of  a 
crop  of  com  on  twenty-five  acres  of  land,  six  tons  of  hay 
and  $42  in  cash.  It  would  seem  rather  remarkable  and  un- 
usual that  in  making  provision  for  his  widow  after  his  death 
the  testator  would  give  her  a  life  estate,  only,  in  personal 
property  of  the  character  he  ov/ned  and  give  her  the  fee 
simple  title  to  his  land.  This,  however,  would  not,  of  it- 
self, justify  refusing  to  give  that  construction  to  the  will 
if  It  appeared  from  that  instrument  that  such  was  the  in- 
tention of  the  testator.  The  will  before  us  does  not  in- 
dicate that  the  testator  intended  to  devise  his  land  to  his 
widow  in  fee  and  a  life  estate,  only,  in  his  personal  prop- 
erty. If  the  will  had  stopped  at  the  end  of  line  13  it  would 
have  been  a  good  devise  in  fee  of  the  land.  The  will,  how- 
ever, did.  not  stop  there,  but  line  13  was  immediately  fol- 
lowed by  a  bequest  of  the  personal  property  after  the  debts 
were  paid,  and  immediately  following  the  bequest  of  per- 
sonal property  were  the  words,  *'to  be  held  by  her  until  her 
death,  then  to  be  divided  equally  among  my  Legal  heirs." 
The  estate  granted  the  widow,  both  in  the  land  and  personal 
property,  was  limited  by  these  express  words  to  an  estate 
for  life.  No  other  reasonable  construction  can  be  given  to 
the  language  used  in  the  will. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  12087. — Reversed  and  remanded.) 
The  Central  Illinois  Public  Service  Company,  Ap- 
pellant, vs.  Annie  G.  Swartz  et  al.  Appellees. 

Opinion  filed  June  20,  ipi8. 

1.  Taxes — the  power  to  value  property  for  taxation  rests  exclu- 
sively in  officers  designated  by  statute.  Under  the  constitution  the 
power  of  valuing  property  for  taxation  rests  exclusively  with  the 
officers  designated  by  statutes  enacted  for  the  taxation  of  property, 
and  an  attempted  assessment  by  any  other  authority  is  void. 

2.  Same — a  corporate  franchise,  as  part  of  capital  stock,  can  be 
assessed  only  by  State  Board  of  Equalisation.  Under  the  fourth 
clause  of  section  3  of  the  Revenue  act  the  franchise  of  a  corpora- 
tion, excepting  certain  companies  named,  cannot  be  assessed  for 
taxation  by  the  local  assessor,  but  the  fair  cash  value  of  the  capital 
stock,  including  the  franchise  and  subtracting  the  tangible  prop- 
erty as  assessed  by  the  local  assessor,  is  to  be  assessed  only  by  the 
State  Board  of  Equalization. 

3.  Same — tax-payer  is  not  required  to  pay  tax  unless  extended. 
Until  a  tax  has  been  extended  no  obligation  rests  upon  the  tax- 
payer to  pay  it,  and  a  court  of  equity  may  enjoin  an  attempt  to 
collect  the  same. 

4.  Corporations — what  is  included  in  the  capital  stock  of  a  cor- 
poration. The  capital  stock  of  a  corporation  embraces  all  the  prop- 
erty belonging  to  the  corporation,  including  all  rights,  corporate 
franchises,  contract  privileges,  good  will,  and  everything  of  value, 
tangible  or  intangible,  not  in  separate  parcels  but  as  »  homogene- 
ous unit,  and  the  term  is  not  limited  to  the  shares  of  stock  owned 
by  the  shareholders. 

5.  Same — right  of  corporation  to  use  city  streets  is  not  a  fran- 
chise. The  State,  alone,  may  grant  a  franchise  to  a  corporation, 
and  where  a  city  grants  a  public  service  corporation  the  privilege 
of  using  its  streets,  such  permission  docs  not  amount  to  a  franchise 
but  is  only  a  right  to  exercise  the  corporate  franchise  on  the  prop- 
erty of  the  city,  and  the  local  assessor  has  no  power  to  assess  such 
right  for  taxation. 

6.  Appeals  and  errors — certificate  of  evidence  not  necessary  to 
preserve  master's  report  for  review.  Where  a  cause  is  referred  to 
a  master  in  chancery  to  report  conclusions  of  law  and  fact  all  the 
evidence  must  be  introduced  before  him,  and  upon  the  hearing  of 
exceptions  or  the  hearing  of  the  cause  no  other  evidence  will  be 
heard,  and  on  appeal  the  report  of  the  master  is  a  part  of  the  rec- 
ord without  any  certificate  of  evidence. 
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AppeaIv  from  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Harry  M.  Waggonkr,  Judge,  presiding. 

Lybarger  &  HiLLYER,  Flack,  Flack  &  Kerman,  and 
Vause,  Hughes  &  Kiger,  for  appellant. 

Edward  J.  Brundage,  Attorney  General,  and  Andrew 
L.  Hainline,  State's  Attorney,  (Albert  D.  Rodenberg, 
and  John  C.  Lawyer,  of  counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
The  circuit  court  of  McDonough  county,  after  a  hearing 
on  the  pleadings  and  the  report  of  a  master,  dismissed  for 
want  of  equity  a  bill  filed  by  the  Central  Illinois  Public 
Service  Company  against  the  collector  of  the  town  of  Bush- 
nell  and  the  collector  of  the  county  of  McDonough  to  en- 
join the  collection  of  a  tax  of  $656.20,  and  the  complain- 
ant appealed. 

The  complainant  is  an  Illinois  corporation  organized  to 
construct,  own,  purchase,  acquire  and  lease  street  railroads 
and  to  operate  such  railroads  with  animal,  cable,  electric  or 
other  power,  except  steam  locomotives ;  to  construct,  own, 
purchase,  acquire,  lease  and  operate  machinery  and  plants 
for  the  purpose  of  manufacturing  and  generating  gas  and 
electricity  and  for  the  purpose  of  manufacturing  ice;  to 
construct,  own,  purchase,  acquire,  lease  and  operate  water- 
power  plants  and  water-distributing  systems;  to  engage  in 
the  business  of  storing,  transmitting,  distributing  and  sell- 
ing heat  and  power,  both  natural  and  artificial,  and  in  the 
business  of  selling  ice  and  in  the  business  of  refrigeration 
and  cold  storage;  and  to  own  and  enjoy  all  real  and  per- 
sonal property  necessary  or  proper  for  the  prosecution  of 
the  business  aforesaid.  Its  principal  office  is  in  Mattoon, 
in  Coles  county,  and  it  has  constructed  and  is  operating 
a  system  for  the  purpose  of  transmitting  and  distributing 
electric  light,  heat  and  power  which  extends  over  various 
counties  and  into  various  cities  and  villages  in  this  State. 
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In  February,  191 6,  an  ordinance  of  the  city  of  Bushnell 
granted  to  the  complainant  the  right  to  construct  and  main- 
tain in  the  streets  of  that  city,  poles  and  wires  for  the  pur- 
pose of  furnishing  electric  light,  heat  and  power,  and  the 
complainant  is  maintaining  and  operating  such  poles  and 
wires  in  the  city  of  Bushnell  and  furnishing  light,  heat  and 
power  to  the  city  and  its  inhabitants.  In  May,  19 16,  the 
personal  property  of  the  appellant  in  the  town  of  Bushnell, 
which  includes  the  city  of  Bushnell  within  its  limits,  was 
assessed  by  the  assessor  of  the  town  of  Bushnell  at  the  sum 
of  $2017,  upon  which  taxes  were  afterward  extended,  which 
were  paid  by  the  complainant  to  the  town  collector  in  June, 
19 1 6.  The  town  assessor  prepared  an  additional  schedule, 
in  which  he  assessed  against  the  complainant,  without  its 
knowledge,  a  franchise  at  the  sum  of  $10,000,  upon  which 
the  tax  of  $656.20  in  controversy  in  this  suit  was  after- 
ward extended.  The  assessor  testified  that  this  assessment 
was  upon  the  complainant's  franchise,  got  through  an  ordi- 
nance of  the  city  of  Bushnell,  to  operate  a  plant  in  the  city. 
.The  General  Assembly,  in  conformity  with  the  constitu- 
tion, has  enacted  statutes  declaring  what  property  shall  be 
taxed,  the  manner  in  which  it  shall  be  assessed  and  the  offi- 
cers who  shall  make  the  assessment.  The  power  of  valu- 
ing property  for  taxation  rests  exclusively  with  such  officers 
and  an  attempted  assessment  by  any  other  authority  is  void. 
(Chicago  and  Alton  Railroad  Co,  v.  People,  98  111.  350; 
Anderson  v.  Chicago,  Burlington  and  Quincy  Railroad  Co, 
1 17  id.  26;  People  v.  Atchison,  Topeka  and  Santa  Fe  Rail- 
zvay  Co.  206  id.  252.)  The  fourth  clause  of  section  3,  as 
well  as  section  108  of  the  Revenue  act,  requires  the  capital 
stock  of  all  companies  and  associations  created  under  the 
laws  of  this  State,  except  those  organized  for  purely  manu- 
facturing and  mercantile  purposes  or  for  either  of  such  pur- 
poses, or  for  the  mining  and  selling  of  coal,  or  for  printing, 
or  for  the  publishing  of  newspapers,  or  for  the  improving 
and  breeding  of  stock,  to  be  so  valued  by  the  State  Board 
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of  Equalizution  as  to  ascertain  and  determine,  respectively, 
the  fair  cash  value  of  such  capital  stock,  including  the  fran- 
chise, over  and  above  the  assessed  value  of  the  tangible 
property  of  such  company  or  association.  The  appellant  is 
not  one  of  the  excepted  corporations.  It  was  tlierefore  re- 
quired to  list  its  tangible  personal  property  to  be  assessed  by 
the  local  assessor,  but  the  fair  cash  value  of  its  capital  stock, 
including  its  franchise,  over  and  above  the  assessed  value  of 
its  tangible  property,  was  to  be  ascertained  and  determined 
by  the  State  Board  of  Equalization  and  no  other  body  or 
officer.  The  capital  stock  of  a  corporation  embraces  all  the 
property  belonging  to  the  corporation,  and  includes  all  its 
rights,  corporate  franchises,  contract  privileges,  good  will, 
and  everything  of  value  that  appertains  or  belongs  to  the 
corporation,  of  any  character  or  description,  whether  tan- 
gible or  intangible,  corporeal  or  incorporeal.  (Porter  y. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  76  111. 
561;  Pacific  Hotel  Co.  v.  Lieb,  83  id.  602.)  The  corpo- 
ration is  the  legal  owner  of  all  its  property.  The  share- 
holder has  a  legal  right  to  participate  in  the  earnings  of  the 
corporation  and  the  distribution  of  its  property  upon  its 
dissolution,  but  he  does  not  own  any  part  of  the  property 
of  the  corporation.  The  term  "capital  stock"  of  the  cor- 
poration does  not  designate  the  shares  of  stock  owned  by 
the  shareholder,  either  separately  or  in  the  aggregate,  or  the 
identical  lands,  chattels  or  other  articles  of  property  owned 
by  the  corporation,  but  it  does  designate  the  aggregate  prop- 
erty of  the  corporation, — ^not  in  separate  parcels  but  as  an 
homogeneous  unit.  (Qtiincy  Bridge  Co.  v.  Adams  County, 
88  111.  615.)  Since  the  tangible  property  must  be  taken  into 
consideration  as  a  part  of  this  capital  stock  and  is  required 
to  be  assessed  by  the  local  assessors,  the  legislature  pro- 
vided that  the  State  Board  of  Equalization,  in  the  assess- 
ment of  the  capital  stock,  should  deduct  the  assessed  value 
of  the  tangible  property,  so  that  it  should  not  be  twice  in- 
cluded in  the  total  assessment.  , 
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It  is  argued  for  the  appellees  that  the  appellant,  in  ad- 
dition to  its  franchise  to  be  a  corporation,  has  a  special 
franchise  to  use  the  streets  of  the  city  of  Bushnell  under 
the  ordinance  granting  it  this  right,  and  that  this  special 
franchise  was  properly  assessed  by  the  assessor.  A  city  can 
not  grant  a  franchise  but  only  a  State.  (Chicago  City  Rail- 
way Co.  V.  People,  73  111.  541 ;  People  v.  Union  Gas  Co. 
254  id.  395.)  The  appellant  has  no  franchise  but  that 
granted  by  the  State,  though  it  can  exercise  this  franchise 
within  the  city  only  by  virtue  of  the  permission  evidenced 
by  the  ordinance,  just  as  the  permission  of  any  private 
owner  is  necessary  to  the  exercise  of  the  franchise  on  his 
property.  This  permission  or  license  exists  independently 
of  the  poles,  wires,  apparatus,  machinery  or  other  means 
whereby  it  may  be  available.  It  attaches  not  to  the  tangible 
property  of  the  corporation  but  to  the  franchise,  and  would 
remain  and  be  available  to  the  corporation  if  all  its  tangfible 
property  were  destroyed. 

It  seems  scarcely  necessary  to  argue  that  this  privilege 
is  intangible,  but  the  appellees  insist  that  the  "phrase  'tan- 
gible property,'  as  used  by  the  legislature  in  clause  4,  sec- 
tion 3,  of  the  Revenue  act,  includes  intangible  property." 
It  is  argued  that  section  27  of  the  Revenue  act  authorizes 
a  corporation  to  deduct  its  debts  from  its  credits,  and  tliat 
this  shows  that  intangible  credits  are  regarded  as  part  of 
the  tangible  property  to  be  valued  by  the  assessor.  Sec- 
tion 27  must  be  read  in  connection  with  section  3,  which 
requires  the  assessment  by  tlie  State  Board  of  Equalization 
of  the  capital  stock  of  certain  corporations  over  and  above 
the  value  of  their  tangible  property,  and  when  so  read  it 
means,  not  that  tangible  property  includes  intangible  prop- 
erty, but  that,  so  far  as  that  class  of  corporations  is  con- 
cerned, only  their  tangible  property  may  be  assessed  by  the 
assessor,  and  all  other  property,  of  every  character,  is  to 
be  included  in  the  assessment  by  the  State  Board  of  Equali- 
zation of  the  excess  in  value  of  the  capital  stock  of  the 
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corporation  above  its  tangible  property.  The  Revenue  act 
provides  for  the  assessment  of  all  the  property  of  all  cor- 
porations either  by  the  assessor  or  by  the  State  Board  of 
Equalization,  and  the  proviso  in  clause  4  of  section  3  that 
in  all  cases  where  the  tangible  property  or  capital  stock  of 
a  corporation  is  assessed  under  the  act  the  shares  of  capi- 
tal stock  of  such  corporation  shall  not  be  assessed  or  taxed 
in  this  State,  means  only  that  where  the  property  of  a  cor- 
poration has  been  assessed  as  a  whole  to  the  corporation, 
the  shareholders  shall  not  be  assessed  upon  their  respective 
interests  in  the  corporation. 

The  appellees  insist  that  a  city  tax  of  the  city  of  Bush- 
nell  was  extended  against  the  appellant  on  the  first  assess- 
ment made  by  the  assessor  which  has  not  been  paid  or 
tendered,  and  that  a  court  of  equity  will  not  restrain  the 
collection  of  the  tax  upon  the  additional  assessment  until 
this  city  tax  is  paid.  The  collector's  receipt  shows  the  col- 
lection of  the  taxes  extended  against  the  appellant  for  the 
year  1916,  and  the  collector  testified,  without  objection,  that 
all  other  taxes  except  those  here  in  dispute  were  paid  and 
that  there  was  no  other  tax  against  appellant.  The  county 
clerk  testified,  without  objection,  that  no  city  .tax  was  ex- 
tended upon  the  first  assessment,  and  that  all  the  taxes 
extended  had  been  paid  according  to  the  record.  The 
collector's  book  was  not  in  evidence,  but  Mrs.  Swartz,  the 
collector,  testified  about  it,  without  objection,  that  under 
the  column  "Corporate  tax"  the  figures  $46.35  had  been 
erased  and  that  she  just  collected  what  was  in  the  book. 
Until  the  tax  has  been  extended  no  obligation  rests  upon 
the  tax-payer  to  pay  it. 

The  record  contains  no  certificate  of  evidence,  and  ap- 
pellees insist  that  the  decree,  which  denied  the  relief  prayed 
for,  cannot  be  reversed  unless  it  appears  that  the  evidence 
was  such  as  to  entitle  the  appellant  to  relief,  and  to  do  this 
the  whole  evidence  must  be  preserved  or  it  will  be  presumed 
that  there  was  evidence  which  justified  the  decree.     The 
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decree  shows  that  the  hearing  was  upon  the  pleadings  and 
the  report  by  the  master  of  the  evidence  and  of  his  findings 
of  fact  and  conclusions  of  law  and  the  exceptions  of  the 
appellees.  Therefore  no  certificate  of  evidence  was  neces- 
sary. When  a  cause  is  referred  to  a  master  in  chancery 
to  report  conclusions  of  law  and  fact  all  the  evidence  must 
be  introduced  before  him,  and  upon  the  hearing  of  excep- 
tions to  his  report  or  the  hearing  of  the  cause  no  other 
evidence  will  be  heard.  The  report  of  the  master  is  a  part 
of  the  record  without  any  certificate  of  evidence. 

The  decree  will  be  reversed  and  the  cause  will  be  re- 
manded, with  directions  to  enter  a  decree  perpetually  en- 
joining the  collection  of  the  tax. 

Reversed  and  remanded,  ivith  directions. 


(No.  12077. — ^Judgment  affirmed.) 
Bern  HARD  LoKFF,  Appellee,  vs.  Mary  Meyer,  Appellant. 

Opinion  Med  June  20,  ipi8, 

1.  Mechanics*  uens — when  property  is  subject  to  Mechanic's 
Lien  law  for  improvements  by  tenant.  A  landlord  who  has  know- 
ingly permitted  improvements  by  his  tenant  cannot  avoid  the  me- 
chanic's lien  therefor  because  the  tenant  did  not  give  him  written 
notice  of  such  improvements  as  provided  in  the  lease,  as  it  is  within 
his  power  to  exempt  his  land  from  any  lien  by  not  permitting  the 
improvements  or  by  requiring  beforehand  a  release  of  the  lien  by 
the  contractor. 

2.  Same — provision  of  lease  that  lessee  shall  pay  for  improve- 
ments is  not  binding  on  contractor.  A  provision  in  a  lease  that  the 
lessee  shall  pay  for  improvements  on  the  building  may  be  enforced 
by  the  lessor  against  the  lessee,  but  it  is  not  binding  upon  the  con- 
tractor who  makes  the  improvements,  even  if  he  has  notice  of  it, 
so  as  to  preclude  his  right  to  a  lien  on  the  building  if  the  lessee 
defaults  in  payment.    (Boyer  v.  Keller,  258  111.  106,  explained.) 

Appeai.  from  the  Second  Branch  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Charles  M. 
FoELL,  Judge,  presiding. 
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Winston  &  Lowy,  (Frank  A.  Lasi^ey,  of  counsel,) 
for  appellant. 

Joseph  Rosenberg,  and  Irving  Zimmerman,  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  superior  court  of  Cook  county,  in  a  proceeding 
to  enforce  a  mechanic's  lien,  entered  a  decree  for  $502  in 
favor  of  Bernhard  Loeflf  against  certain  real  estate  of  Mary 
Meyer,  who  appealed  to  the  Appellate  Court  for  the  First 
District,  which  affirmed  the  decree,  and  she  prosecutes  a 
further  appeal  to  this  court,  the  Appellate  Court  having 
granted  a  certificate  of  importance. 

On  March  20,  1913,  the  appellant  leased  the  premises 
in  question  to  Aaron  Salzer  and  David  Salzer  for  a  term  of 
ten  years,  beginning  May  i,  19 14.  The  lease  contained  the 
following  provision:  "Lessees  shall  have  the  right,  upon 
ten  ( Id)  days'  previous  notice  in  writing  to  lessor,  to  make 
such  changes  or  alterations  as  they  may  deem  suitable, 
provided  such  changes  or  alterations  shall  not  diminish  the 
value  of  the  building  and  shall  be  paid  for  by  lessees,  but 
all  material  alterations,  except  changing  the  front  of  the 
building,  shall  be  first  approved  in  writing  by  lessor."  The 
appellant  was  present  when  the  lease  was  prepared,  and  the 
clause  just  quoted  was  read  to  those  present.  The  lessees 
went  into  possession  on  May  i,  19 14,  and  immediately  be- 
gan the  making  of  repairs  and  alterations  in  the  building, 
including  the  changing  of  the  front.  No  previous  notice 
in  writing  was  given  to  the  appellant,  but  on  the  third  or 
fourth  day  of  May  she  visited  the  premises  and  saw  repairs 
being  made  to  the  front  of  the  building  and  a  few  days 
later  again  visited  the  building  and  saw  the  repairs  going 
on.'  The  lessees  failed  and  went  into  bankruptcy.  The 
decree  rendered  was  for  the  amount  due  for  material  fur- 
nished and  work  performed  on  the  store  front  exclusively. 
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The  appellant  contends  that  the  appellee's  knowledge  of 
the  provisions  of  the  lease  that  changes  or  alterations  were 
to  be  made  only  upon  ten  days'  previous  notice  in  writing 
to  the  lessor  and  were  to  be  paid  for  by  the  lessees  prevented 
him  from  acquiring  any  lien.  The  statute  authorizes  a  lien 
upon  any  lot  of  land  for  material  or  labor  furnished  in  al- 
tering or  repairing  any  building  thereon  under  a  contract 
with  the  owner,  or  with  one  whom  the  owner  has  authorized 
or  knowingly  permitted  to  contract  for  the  improvement  of 
or  to  improve  the  same,  and  where  a  lessee  is  authorized 
by  his  lease  to  make  improvements,  the  contract  for  such 
improvements  with  the  lessee  is  within  the  terms  of  the  stat- 
ute. In  Haas  Electric  Co.  v.  Amusement  Park  Co.  236  111. 
452,  the  ov/ner  of  the  premises  endorsed  on  the  lease  a  con- 
sent that  the  lessee  should  have  the  right  to  make  improve- 
ments on  the  premises,  provided  that  all  improvements,  al-  . 
terations  and  additions  made  by  the  lessee  should  remain 
on  the  premises  at  the  expiration  of  the  lease  for  the  bene- 
fit of  tlie  lessor,  and  it  was  held  that  he  thereby  subjected 
his  interest  to  mechanics'  liens  for  labor  and  material  fur- 
nished for  the  improvements.  In  this  case  it  is  claimed  that 
the  consent  was  conditioned  upon  previous  notice  in  writing 
to  the  lessor.  She  had  no  such  notice  but  she  had  actual 
notice  of  the  making  of  the  improvements.  She  was  at 
the  building  and  saw  them  in  progress  within  three  or  four 
days  of  the  beginning  of  them.  She  did  not  object  to  the 
improvement,  but  knowing  that  it  had  been  begun  without 
notice  to  her  she  permitted  it  to  proceed  without  objection. 
She  was  entitled  to  the  notice  provided  in  the  lease,  but  she 
might  waive  that  notice,  and  by  making  no  objection  she 
knowingly  permitted  the  improvement  to  be  made.  The  pro- 
vision of  the  lease  that  changes  or  alterations  made  should 
be  paid  for  by  the  lessee  was  a  binding  contract  which  she 
had  a  right  to  enforce.  It  was  not  binding,  however,  on 
the  appellee  even  though  he  had  notice  of  it. 
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It  is  argued  that  the  case  of  Boyer  v.  Keller,  258  111. 
106,  holds,  by  implication,  that  if  the  provision  of  the  lease 
in  that  case  that  all  alterations  and  repairs  were  to  be  paid 
for  by  the  lessee  had  been  known  to  the  contractors  the 
lessor  would  not  have  been  held  liable  for  the  improvements 
that  the  lessee  was  permitted  to  make.  Such  an  inference 
is  not  to  be  drawn  from  the  opinion.  The  contractors  there 
were  not  aware  of  this  provision  of  the  lease  and  therefore 
could  not  be  affected  by  it,  but  the  conclusion  is  not  to  be 
drawn  that  if  they  had  known  of  it  they  would  have  been 
affected  by  it.  The  object  of  the  statute  is  to  give  a  lien 
for  labor  or  material  furnished  in  the  improvement  of  real 
property  to  the  persons  furnishing  such  labor  or  material, 
and  every  interest  in  the  real  estate  improved  is  subject  to 
the  lien  if  the  owner  of  such  interest  knowingly  permitted 
the  improvement  to  be  made.  However  strictly  the  owner 
may  have  forbidden  any  change,  alteration  or  improvement 
in  his  property  by  the  terms  of  a  lease,  nevertheless,  if  he 
knowingly  permits  improvements  to  be  made  by  his  tenant 
the  contractor  will  not  be  affected  by  the  prohibitions  in  the 
lease.  The  land  is  bound  for  the  payment  of  the  cost  of 
the  improvement  permitted  by  the  owner  even  though  the 
owner  has  expressly  contracted  that  he  shall  not  be  bound 
unless  such  contract  is  made  with  the  person  furnishing  the 
labor  or  material.  The  agreement  of  a  landlord  with  his 
tenant  to  permit  the  latter  to  improve  at  his  own  cost  the 
rented  property  merely  grants  a  privilege  to  the  tenant  but 
does  not  relieve  the  land  from  the  lien  imposed  by  the  stat- 
ute. The  landlord  may  exempt  his  land  from  any  lien  by 
not  permitting  the  improvement  to  be  made  or  by  requiring 
beforehand  a  release  of  the  lien  by  the  contractor,  but  if 
he  permits  the  making  of  the  improvement  on  credit  he 
subjects  his  land  to  the  lien  of  the  statute  if  the  tenant  fails 
to  pay  in  accordance  with  his  contract. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  11915. — Reversed  and  remanded.) 
Thi5  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Jules  F.  Koelling,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipi8. 

1.  Criminal  law — judgment  of  conviction  for  confidence  game 
will  be  reversed  where  there  is  reasonable  doubt  of  guilt.  On  writ 
of  error  to  review  a  judgment  convicting  the  defendant  of  obtain- 
ing money  by  means  of  the  confidence  game  the  Supreme  Court 
will  determine  whether  or  not  there  is  a  reasonable  doubt  of  the 
defendant's  guilt,  and  if  so  the  verdict  and  judgment  cannot  stand. 

2.  Same — what  constitutes  crime  of  obtaining  money  by  means 
of  confidence  game.  Under  the  Confidence  Game  statute  the  of- 
fense consists  in  gaining  the  possession  of  money  or  property  by 
means  of  some  trick  or  swindling  operation  by  which  advantage 
is  taken  of  the  confidence  of  the  victim  reposed  in  the  swindler. 

3.  Same — what  does  not  justify  a  conviction  for  the  confidence 
game.  A  conviction  for  obtaining  money  by  means  of  the  confi- 
dence game,  based  on  a  sale  of  Texas  land  by  the  defendant,  is 
not  justified  where  the  evidence  does  not  show  that  the  defendant 
took  advantage  of  the  confidence  reposed  in  him  or  that  the  land 
was  not  worth  the  price  paid  by  the  buyer,  who  conducted  an  in- 
dependent investigation  before  buying. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Hugo  Pam,  Judge,  presiding. 

Everett  Jennings,  (Harry  L.  Strohm,  of  counsel,) 
for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wilson,  and  John  K.  Murphy,  of  counsel,)  for  the 
People. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Plaintiff  in  error  was  convicted  in  the  criminal  court  of 
Cook  county  on  the  first  count  of  an  indictment  charging 
him  with  having  obtained  from  Martha  Jansen,  on  Septem- 
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ber  24,  1913,  $I9CX)  in  lawful  money  by  means  and  by  use 
of  the  confidence  game.  The  verdict  of  the  jury  was  ren- 
dered on  September  20,  1916,  and  the  cause  was  continued 
from  time  to  time,  pending  motions  for  a  new  trial  and  in 
arrest  of  judgment,  until  November  3,  19 17,  when  plain- 
tiff in  error  by  the  judgment  of  the  court  was  sentenced 
to  an  indeterminate  sentence  in  the  penitentiary,  said  judg- 
ment by  agreement  of  the  State's  attorney  and  plaintiff  in 
error  being  entered  ''nunc  pro  tunc  as  of  October  11,  A.  D. 
19 1 7."  The  second  count  of  the  indictment,  for  larceny, 
was  dismissed,  on  motion  of  the  State's  attorney,  previous 
to  the  entering  of  the  judgment.  Plaintiff  in  error  has  sued 
out  this  writ  bf  error  to  review  the  judgment. 

The  substance  of  the  testimony  of  the  prosecutrix, 
Martha  Jansen,  and  upon  which  testimony  the  State  relied 
for  the  conviction  of  plaintiff  in  error,  is  the  following :  In 
September,  19 13,  she  was  about  closing  a  deal  for  the  sale 
of  a  house  and  lot  in  Chicago.  Plaintiff  in  error  asked  her 
what  she  intended  to  do  with  the  money,  and  she  informed 
him  that  she  would  like  to  live  in  "the  outskirts  somewhere, 
on  an  automobile  road,  where  she  could  serve  chicken  din- 
ners." Koelling  told  her  that  he  had  "just  such  a  place  in 
Texas — ^beautiful  Texas ;"  that  it  had  a  nice  big  club  house 
on  it  and  he  would  like  to  have  her  take  charge  of  it;  that 
the  climate  in  Texas  was  beautiful,  the  land  very  fine  and 
rich  and  would  grow  four  crops  a  year;  that  there  was 
plenty  of  water  on  the  land  and  that  water  pipes  were  on 
it;  that  the  well  was  about  six  blocks  or  half  a  mile  away 
and  that  she  would  have  all  the  necessary  water  required ; 
that  there  was  a  grocery  store  and  lots  of  food  there,  a 
canning  factory  and  a  school  house ;  that  the  land  was  nine 
miles  from  San  Antonio,  two  and  a  half  miles  from  the 
nearest  railroad  station,  and  that  it  was  right  on  an  auto- 
mobile road;  that  there  were  a  great  many  people  going 
down  there,  many  of  them  Chicago  people,  and  that  she 
could  serve  dinners  and  make  a  nice  little  income  of  at  least 
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$20  a  week,  besides  the  crops  on  her  land,  which  she  would 
have  to  buy  to  become  a  member  of  the  club.  He  also  told 
her  to  come  to  his  office  and  he  would  show  her  the  papers 
in  regard  to  the  beautiful  land  in  Texas  and  everything  in 
regard  to  the  land.  She  went  to  his  office  and  he  showed 
her  a  prospectus  containing  pictures  and  a  glowing  descrip- 
tion of  the  land.  Most  all  of  the  descriptions  of  the  land, 
copied  from  newspapers  and  some  of  them  written  by  Koel- 
ling himself,  were  of  such  a  character  as  to  be  readily  de- 
tected at  once  by  any  person  of  ordinary  judgment  as  mere 
extravagant  puffing  so  often  resorted  to  by  promoters  of 
land  sales,  and  Koelling  made  it  fully  known  to  her  that 
he  was  such  a  promoter.  The  testimony  of  the  prosecutrix 
further  disclosed,  according  to  her  version  of  the  matter, 
that  various  representations  made  by  Koelling  in  regard  to 
the  land  were  untrue.  She  stated  that  there  was  no  canning 
factory  there,  no  school  house,  and  that  there  was  no  gro- 
cery store  nearer  than  five  miles ;  that  it  was  about  one  hun- 
dred and  thirty-five  miles  from  the  land  to  San  Antonio; 
that  the  nearest  railroad  station  was  five  and  a  half  miles 
away  and  that  the  automobile  road  was  three  miles  away 
from  the  land ;  that  there  was  no  water  on  the  land ;  that 
the  club  house  was  an  old  shack  filled  with  mice ;  that  there 
was  no  food  there  and  tliat  she  lived  for  three  weeks  on 
rabbits ;  that  it  was  impossible  for  her  to  get  water  on  the 
land,  because  tlie  water  level  is  eleven  or  twelve  feet  lower 
than  the  land,  and  that  the  land  was  desert  cactus.  She  ad- 
mitted in  her  testimony  that  the  land  sold  her  is  supposed 
to  be  fertile  land,  and  that  tliere  are  water  pipes  on  her 
land  and  a  deep  well  equipped  with  a  gasoline  engine,  force 
pump  and  stand-pipe  near  by,  and  the  evidence  in  the  rec- 
ord clearly  shows  that  her  land  could  have  been  connected 
with  the  deep  well  at  a  cost  of  not  exceeding  $5  per  thou- 
sand feet  of  pipe,  whereby  the  land  could  have  been  irri- 
gated, and  that  she  clearly  understood  that  the  land  was 
not  subject  to  successful  cultivation  without  irrigation.   She 


Digitized  by 


Google 


JiMjMS.]  The  People  v.  Koelling.  121 

never  made  any  attempt  to  have  her  land  connected  for  irri- 
gation or  to  cultivate  it  in  any  way,  and  she  admitted  that 
she  never  had  attempted  to  sell  it,  and  that  after  she  went 
down  to  the  land  she  wrote  to  Koelling  stating  how  she  was 
getting  along  and  that  she  hoped  she  would  like  it,  and  re- 
quested him  to  send  her  brooms  and  soap  and  things  to  clean 
up  the  club  house.  There  is  absolutely  no  further  proof  in 
this  record  for  the  People  as  to  the  value  of  the  tract  of 
land  she  bought  from  Koelling,  except  that  one  of  the  Peo- 
ple's witnesses  incidentally  testified  that  she  would  not  give 
$io  an  acre  for  the  land.  The  other  evidence  for  the  Peo- 
ple in  the  record  is  simply  testimony  of  witnesses  stating 
that  they  had  made  similar  purchases  of  Koelling,  and  the 
question  whether  or  not  the  prosecuting  witness  or  the  other 
purchasers  were  swindled  out  of  their  money  or  failed  to 
get  value  received  therefor  is  left  to  mere  inference  by  the 
State's  evidence.  From  the  testimony  of  the  defense,  by 
witnesses  who  were  shown  to  be  acquainted  with  the  prices 
of  land  in  Texas  in  the  vicinity  of  the  land  purchased  by 
the  prosecutrix,  her  land  was  shown  to  be  of  the  value, 
after  it  was  cleared,  of  from  $125  to  $150  per  acre. 

Under  the  rules  and  regulations  of  the  land  company 
represented  by  Koelling  and  from  whom  the  prosecutrix 
purchased  her  land,  anyone  purchasing  land  had  the  use 
and  benefit  of  the  club  house  until  such  time  as  he  could 
clear  and  build  on  the  land  purchased  and  occupy  the  same. 
This  club  house  was  clearly  proven  by  the  evidence  for  the 
defense  to  be  a  club  house  built  better  than  the  ordinary 
southern  residence,  with  four  large  rooms  down-stairs  and 
two  large  rooms  up-stairs,  and  that  there  was  a  common 
kitchen  for  the  use  of  all  members  of  the  club,  and  that  the 
other  rooms  were  furnished  with  beds  and  other  furniture. 
The  proof  further  showed,  without  question,  that  all  the 
large  tract  of  land  owned  by  the  company  from  which  the 
land  sales  were  made  was  very  fertile  land,  covered  with 
cactus  and  other  heavy  undergrowth,  which  required  clear- 
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ing  and  grubbing  at  heavy  cost,  and  irrigation,  before  it 
could  be  cultivated.  The  prosecutrix  thoroughly  under- 
stood this.  There  was  a  school  house  within  three-quarters 
of  a  mile  of  her  land  by  air  line,  and  by  the  road  a  mile 
and  a  half  or  two  miles  therefrom.  There  was  a  private 
canning  factory  in  the  near  neighborhood,  and  the  club 
members  had  discussed  the  plan  of  organizing  one  near 
the  club  house.  The  defendant  denied  all  the  prosecutrix's 
statements  wherein  she  claimed  he  made  untrue  representa- 
tions. He  also  stated  that  he  pointed  out  the  location  of 
this  land  on  a  United  States  map  and  told  her  about  the  dis- 
tance the  land  was  from  San  Antonio,  and  she  admits  that 
he  did  point  out  such  location  on  the  map.  It  further  ap- 
pears from  one  of  her  witnesses  or  the  State's  witnesses  that 
he  represented  the  distance  of  the  land  as  about  ninety  miles 
from  San  Antonio  instead  of  nine,  and  she  was  most  likely 
mistaken  about  the  distance  or  misunderstood  him.  He  was 
also  corroborated  in  his  statement  as  to  what  he  said  to  her 
about  the  land  by  some  two  or  three  other  witnesses. 

There  is  absolutely  no  showing  in  this  record  that  the 
prosecutrix  relied  upon  the  statements  made  to  her  by  plain- 
tiff in  error,  either  by  her  own  testimony  or  otherwise,  but 
it  affirmatively  appears  that  she  made  independent  investi- 
gations of  the  land  and  of  the  conditions  in  Texas  where 
the  land  was  situated.  Neither  does  it  anywhere  appear 
that  a  confidential  relation  existed  between  the  prosecutrix 
and  the  plaintiff  in  error,  or  that  any  artifice  or  trick  was 
resorted  to  to  gain  her  confidence,  other  than  what  has  al- 
ready been  stated.  The  prosecutrix  positively  testified  that 
after  Koelling  had  given  her  his  description  of  the  land  she 
was  buying,  and  after  he  had  made  his  own  representa- 
tions with  reference  thereto,  and  before  she  had  even  in- 
dicated any  intention  or  disposition  to  make  a  trade  with 
him,  he  introduced  her  to  a  family  by  the  name  of  Tent, 
who  were  ready  to  go  down  to  a  similar  tract  of  land  pur- 
chased, Tent  having  visited  the  land  and  examined  it  before 
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he  made  his  purchase.  Her  testimony  then  proceeds  in  the 
following  language :  "I  went  down  to  see  them,  [the  Tent 
family,]  and  they  had  their  things  packed  ready  to  go.  I 
tliought  if  they  were  going  down  it  might  be  a  good  thing, 
so  I  went  down  to  the  bank  and  drew  the  money  and  gave 
it  over  to  Mr.  Koelling."  Her  contract  with  Koelling  was 
for  the  purchase  of  13J4  acres  of  land,  for  which  she  paid 
$1666.65.  She  made  payments  on  October  15  and  20,  1913, 
a  part  in  cashier's  checks  and  a  part  in  money,  and  gave 
three  notes,  each  for  $2yy.y7j  with  six  per  cent  interest,  and 
afterwards  paid  the  three  notes  before  due  to  save  the  inter- 
est. She  received  a  warranty  deed  and  an  abstract  of  title 
to  the  property  showing  good  title  in  her.  There  was  a 
further  contract  entered  into  between  them  for  the  clearing 
of  the  land  by  the  company.  It  appears  from  the  record 
that  a  part  of  this  land  had  already  been  cleared  by  another 
party  who  had  failed  to  take  the  land.*  The  additional  con- 
tract of  $300  will  be  made  to  appear  by  a  memorandum  or 
bill  in  the  following  language  : 

"Clearing  and  plowing,  at  $14  per  acre  for  clearing  done. 
This  will  include  the  1354-acre  tract,  now  partly  cleared; 
the  planting  of  two  acres  in  fig  shoots ;  one  acre  in  cab- 
bage ;  strawberry  beds  between  fig  rows ;  one-fourth  acre 
of  variety  of  fruit  trees,  such  as  grape-fruit,  pear,  apple, 
orange  and  plum;  one  acre  carrots,  beets,  mangel  wur- 
zels,  etc $274.00 

One  dozen  first-class  stock  of  henj 26.00" 

The  idea  of  buying  hens  to  take  down  to  her  land  origi- 
nated with  her  after  talking  with  the  Tent  family  and  find- 
ing that  they  were  going  to  take  hens  down  there  for  the 
purpose  of  raising  chickens,  and  she  had  Koelling  buy  the 
chickens  at  the  above  price,  and  he  paid  that  price  in  cash 
in  Chicago  for  the  hens  oUt  of  the  $300  received  from  her. 
By  his  own  testimony,  which  is  undisputed,  he  remitted  the 
balance  of  her  money  to  the  party  in  charge  of  the  club 
house,  with  directions  to  have  it  expended  for  clearing  and 
'planting  the  land.    The  evidence  further  shows  that  the  land 
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was  cleared  and  about  two  hundred  fig  shoots  were  set  out 
on  the  land  but  that  all  the  crops  and  plants  to  be  planted 
were  not  set,  and  under  the  evidence  it  would  have  been 
almost  useless  to  have  planted  the  same  without  irrigation, 
which  she  failed  to  obtain.  The  evidence  further  shows 
that  the  land  actually  cost  in  the  original  purchase  by  the 
land  company  $42.50  per  acre,  and  with  other  expenses  of 
deep  well,  etc.,  it  has  cost  the  company  more  than  $60  per 
acre.  The  evidence  further  shows  that  in  addition  to  the 
information  gained  by  the  prosecutrix  from  the  Tent  fam- 
ily regarding  the  land  she  was  purchasing  she  examined 
the  government  report  of  the  land  and  interviewed  a  num- 
ber of  people  besides  Tent  who  had  bought  land  out  of 
the  same  tract  and  who  had  been  down  there  and  exam- 
ined the  land  before  she  talked  with  them,  and  speaking  of 
these  interviews  she  closes  her  testimony  with  this  state- 
ment :  "And  I  talked  with  them  about  the  situation  in  Texas 
and  the  kind  of  land  they  had  down  there."  The  showing 
from  the  record  is,  in  fact,  that  she  relied  upon  the  state- 
ments and  information  tliat  she  had  from  other  parties  and 
upon  her  own  investigation,  and  that  it  was  not  by  any  arti- 
fice or  trick  that  plaintiff  in  error  gained  her  confidence  and 
thereby  obtained  her  money.  We  are  not  satisfied  from  the 
evidence  in  the  record  that  she  was  swindled  out  of  her 
money  at  all,  as  the  evidence  shows  almost  without  question 
that  the  land,  as  represented,  is  very  fertile  and  by  intensi- 
fied farming  will  produce  two  and  three  and  as  high  as  four 
different  garden  crops  per  year,  and  that  similar  land  very 
near  by  has  been  known  to  do  so,  and  to  have  produced  six 
and  seven  crops  of  alfalfa  per  year  and  from  four  hundred 
to  five  hundred  and  even  one  thousand  bushels  of  Bermuda 
onions,  and  that  the  land  will  produce  all  kinds  of  crops 
grown  in  the  south  when  properly  irrigated,  such  as  cab- 
bage, carrots,  beets,  lettuce,  onions,  brussel  sprouts,  Mexi- 
can peppers  and  most  all  kinds  of  southern  fruits.    Had  she 
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had  the  land  irrigated  and  planted  as  contracted  for,  from 
what  appears  in  the  record  she  could  have  raised  large 
crops,  as  aforesaid,  on  her  land,  and  the  State  has  not  shown 
by  its  evidence  that  the  land  was  not  worth  the  amount  of 
money  paid  for  it  by  her,  and  has  not  shown  by  the  degree 
of  evidence  required  that  it  was  the  fault  of  plaintiff  in  er- 
ror that  the  contract  to  clear  and  plant,  which  the  company 
made  with  her  through  him,  was  not  completed.  It  is  the 
duty  of  this  court  to  determine  the  question  whether  or  not 
there  is  a  reasonable  doubt  of  the  defendant's  guilt,  and  if 
so,  the  verdict  and  judgment  of  the  trial  court  cannot  stand. 
People  V.  Wallace,  279  111.  139. 

Under  the  Confidence  Game  statute  the  offense  consists 
in  gaining  the  possession  of  money  or  property  by  means 
of  some  trick  or  device  or  swindling  operation  in  which 
advantage  is  taken  of  the  confidence  of  tlie  victim  reposed 
in  the  swindler.  Obtaining  money  by  false  pretenses,mnder 
the  False  Pretense  statute,  is  not  enough,  when  the  same 
is  shown,  to  convict  the  one  so  obtaining  the  money  of  the 
confidence  game.  It  is  tlie  means  by  which  the  property  is 
obtained  that  distinguishes  the  two  offenses,  and  the  dis- 
tinctive feature  of  the  Confidence  Game  statute  is  not  shown 
by  the  evidence  under  which  we  are  asked  to  affirm  this 
judgment  against  plaintiff  in  error.  People  v.  Miller,  278 
111.  490. 

We  find  no  escape  from  the  conviction  that  two  of  the 
elements  constituting  the  crime  charged  in  this  indictment 
are  entirely  lacking  in  this  record,  and  for  that  reason  the 
judgment  of  the  criminal  court  will  be  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 
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(No.  12092. — Reversed  and  remanded.) 

The  People  of  the  State  of  Illinois,  Appellant,  vs. 

Louis  Lowenstein  et  al.  Appellees. 

Opinion  filed  June  20,  ipi8. 

1.  Inheritance  tax — section  25  of  Inheritance  Tax  law  applies 
to  any  estate  depending  upon  contingency.  Section  25  of  the  In- 
heritance Tax  law  of  1909  applies  to  any  property  depending  upon 
contingencies  or  conditions  whether  or  not  there  is  a  trust  involved 

2.  Same — Hxing  of  taxes  on  contingent  estates  cannot  he  held  in 
abeyance  under  section  25  of  the  Inheritance  Tax  law.  Under  sec- 
tion 25  of  the  Inheritance  Tax  law  of  1909  the  fixing  of  taxes  on 
contingent  estates  cannot  be  held  in  abeyance  until  the  persons  en- 
titled thereto  shall  come  into  the  beneficial  enjoyment  or  possession 
of  the  same  but  such  taxes  must  be  fixed  and  are  payable  forth- 
with, as  provided  in  said  section. 

3.  Same — paragraph  2  of  section  25  of  the  Inheritance  Tax  law 
applies  to  cases  where  (ax  had  been  held  in  abeyance.  Paragraph  2 
of  section  25  of  the  Inheritance  Tax  law  of  1909  applies  to  con- 
tingent estates,  where,  at  the  time  sai4  section  was  enacted,  the 
tax  had  been  held  in  abeyance  by  the  court  because  the  estate 
had  not  yet  vested. 

Appeal  from  the  County  Court  of  Greene  county;  the 
Hon.  Thomas  Henshaw,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  John  C. 
Bowman,  State's  Attorney,  and  Floyd  E.  Britton,  for 
appellant. 

W.  L.  Winn,  and  Whiteside  &  Wright,  (Henry 
Polk  Lowenstein,  of  counsel,)  for  appellees. 

Mr.  Justice  Carter  delivered  tlie  opinion  of  the  court : 

This  was  a  proceeding  in  the  county  court  of  Greene 
county  to  ascertain  the  inheritance  tax  due  from  the  estate 
of  William  P.  Lowenstein,  who  died  in  that  county,  testate, 
December  30, 19 16.  By  his  will  Lowenstein  bequeathed  all 
his  personal  property  to  his  widow  absolutely  and  all  his 
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real  estate  to  her  for  life.  The  will  provided  for  a  life 
annuity  to  testator's  mother  of  ^50  a  year,  which  lapsed  by 
reason  of  the  mother's  death  prior  to  that  of  the  testator. 
An  annuity  of  $50  for  life  was  also  given  to  Ella  D.  Kelly 
and  made  a  charge  upon  his  real  estate.  The  real  estate 
left  by  him  was  divided  into  three  parcels.  One,  known  as 
the  Post  farm,  contained  about  214  acres,  valued  at  $34,560. 
•This  was  devised,  subject  to  the  life  estate  of  the  widow 
and  the  annuities,  to  testator's  nephew,  Henry  D.  Lowen- 
stein, possession  not  to  be  given  until  he  became  thirty  years 
of  age,  and  the  further  proviso  added  that  should  he  not 
be  thirty  years  of  age  at  the  death  of  testator's  widow  the 
possession  and  income  should  go  to  certain  of  the  testator's 
other  relatives  until  Henry  became  thirty  years  old,  and  the 
title  should  go  to  them  in  fee  if  Henry  died  before  he  be- 
came thirty  years  of  age.  Another  parcel  of  land  known  as 
part  of  the  Ridings  farm  was  devised  to  one  of  the  testa- 
tor's sisters,  or  if  she  was  not  living  at  the  time  his  nephew, 
Henry,  became  thirty  years  of  age,  then  to  another  nephew, 
Clarence,  the  son  of  his  sister.  The  other  part  of  the  Rid- 
ings farm  was  devised  to  another  nephew,  Lee,  with  cer- 
tain other  conditions,  which,  in  view  of  the  questions  raised 
here,  need  not  be  set  out  in  detail.  If  certain  of  the  con- 
tingencies happen  that  are  referred  to  in  the  will  the  inher- 
itance tax  will  be  one  amount,  and  if  other  contingencies 
happen  it  will  be  a  different  amount.  The  appraiser  ap- 
pointed under  the  Inheritance  Tax  law,  after  hearing  the 
evidence,  reported  that  the  contingent  remainders  referred 
to  in  said  will  were  not  presently  taxable,  and  that  the  tax 
on  them  should  therefore  be  held  in  abeyance  until  the  per- 
sons entitled  thereto  should  come  into  the  beneficial  enjoy- 
ment of  the  same.  The  county  judge  of  Greene  county  en- 
tered an  order  approving  the  report  of  the  appraiser  as  to 
the  inheritance  tax  being  held  in  abeyance.  From  the  order 
of  the  county  judge  an  appeal  was  prayed  to  the  county 
court,  and  the  case  was  heard  in  that  court  on  a  stipulation 
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of  facts  which  need  not  be  set  out  here.  The  county  court 
approved  the  finding  of  th^  county  judge  and  entered  an 
order  approving  the  findings  of  the  appraiser  and  the  county 
judge.  From  that  order  of  the  county  court  this  appeal 
was  prayed. 

Section  25  of  the  Inheritance  Tax  law  as  enacted  and 
in  force  on  July  i,  1909,  provides  as  follows: 

"Sec.  25.  When  property  is  transferred  or  limited  in 
trust  or  otherwise,  and  the  rights,  interest  or  estates  of  the 
transferees  or  beneficiaries  are  dependent  upon  contingen- 
cies or  conditions  whereby  they  may  be  wholly  or  in  part 
created,  defeated,  extended  or  abridged,  a  tax  shall  be  im- 
posed upon  said  transfer  at  the  highest  rate  which,  on  the 
happening  of  any  of  the  said  contingencies  or  conditions, 
would  be  possible  under  the  provisions  of  this  article,  and 
such  tax  so  imposed  shall  be  due  and  payable  forthwith  by 
the  executors  or  trustees  out  of  the  property  transferred: 
Provided,  however,  that  on  the  happening  of  any  contin- 
gency whereby  the  said  property,  or  any  part  thereof  is 
transferred  to  a  person,  corporation  or  institution  exempt 
from  taxation  under  the  provisions  of  the  inheritance  tax 
laws  of  this  State,  or  to  any  person,  corporation  or  insti- 
tution taxable  at  a  rate  less  than  the  rate  imposed  and  paid, 
such  person,  corporation  or  institution  shall  be  entitled  to 
a  return  of  so  much  of  tlie  tax  imposed  and  paid  as  is  the 
difference  between  the  amount  paid  and  the  amount  which 
said  person,  corporation  or  institution  should  pay  under  the 
inheritance  tax  laws,  with  interest  thereon  at  the  rate  of 
three  percentum  per  annum  from  the  time  of  payment 
Such  return  of  over-payment  shall  be  made  in  the  manner 
provided  for  refunds  under  section  8. 

"Estates  or  interests  in  expectancy  which  are  contingent 
or  defeasible  and  in  which  proceedings  for  the  determina- 
tion of  the  tax  have  not  been  taken  or  where  the  taxation 
thereof  has  been  held  in  abeyance,  shall  be  appraised  at  their 
full,  undiminished  value  when  the  persons  entitled  thereto 
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shall  come  into  the  beneficial  enjoyment  or  possession  there- 
of, without  diminution  for  or  On  account  of  any  valuation 
theretofore  made  of  the  particular  estates  for  the  purposes 
of  taxation,  upon  which  said  estates  or  interests  in  expect- 
ancy may  have  been  limited. 

"Where  an  estate  for  life  or  for  years  can  be  divested 
by  the  act  or  omission  of  the  legatee  or  devisee  it  shall 
be  taxed  as  if  there  were  no  possibility  of  such  divesting." 
(Laws  of  1909,  p.  320.) 

The  real  estate  left  under  said  will  was  not  left  as  a 
trust  estate,  but  the  will  provided  specifically  how  the  es- 
tate in  the  end,  under  different  contingencies,  should  be  dis- 
tributed. The  sole  question  at  issue  here  is  not  the  amount 
of  the  tax,  but  whether  the  tax  should  be  levied  now  un- 
der the  provisions  of  said  section  25  or  should  be  held  in 
abeyance  until  the  persons  entitled  thereto  should  come  into 
the  beneficial  enjoyment  thereof. 

This  court  has  construed  section  25  and  held  it  consti- 
tutional, and,  in  effect,  enforceable  according  to  its  terms, 
in  People  v.  Byrd,  253  111.  223,  People  v.  Freese,  267  id. 
164,  People  V.  Starring,  274  id.  289,  and  People  v.  Dono- 
hue,  276  id.  88.  Counsel  for  appellees  concede  this,  but 
insist  that  those  cases  are  not  controlling  because  most,  if 
not  all,  of  them  involved  only  personal  property  which  was 
in  the  hands  of  the  executor  and  therefore  he  was  in  a 
position  to  pay  the  tax,  or  else  they  were  trust  estates, 
where  the  trustee,  as  executor,  was  also  in  control  of  the 
prop^y,  while  here,  under  the  provisions  of  the  will,  the 
executor  has  nothing  to  do  directly  with  the  real  estate. 
The  argument  of  counsel  for  appellees  is,  in  effect,  that  this 
court  in  Billings  v.  People,  189  III.  472,  People  v.  McCor- 
mick,  208  id.  437,  and  In  re  Estate  of  Kingman,  220  id.  563, 
has  held  that  contingent  remainders  in  real  estate  should 
not  be  taxed  until  the  remainders  vest.  It  is  conceded  by 
counsel  that  all  of  these  cases  were  decided  before  section  25 
of  the  Inheritance  Tax  law  was  enacted  by  the  legislature, 
284-  9 
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and  therefore  those  cases  and  the  reasoning  therein  do  not 
necessarily  control  here,  because  the  entire  act  on  taxing  in- 
heritances has  been  re-enacted  since  the  decision  of  those 
cases.  Counsel  insist,  however,  that  construing  section  25 
in  connection  with  the  rest  of  the  act  as  enacted  and  in  force 
July  I,  1909,  it  should  be  held  that  as  to  remainders  in  real 
estate  where  no  trust  exists,  such  as  provided  for  in  the 
will  here  in  question,  it  was  the  intention  of  the  legislature 
that  the  fixing  of  the  inheritance  tax  should  be  held  in  abey- 
ance until  the  persons  entitled  to  the  remainders  shall  come 
into  the  beneficial  enjoyment  or  possession  of  the  same,  as 
provided  in  the  second  paragraph  of  section  25.  Obviously, 
tlie  legislature  intended  by  the  wording  of  said  section  that 
property  depending  upon  contingencies  or  conditions,  even 
if  there  was  no  trust  involved,  should  be  covered  by  that 
section.  If  this  is  not  so  there  would  be  no  meaning  to  the 
word  "otherwise,"  in  that  clause  of  the  section  which  reads, 
"when  property  is  limited  in  trust  or  otherwise." 

Counsel  for  appellees  argue  that  to  construe  the  second 
paragraph  of  section  25  as  applying  to  these  remainders  in 
real  estate  would  be  to  give  said  paragraph  a  retroactive 
effect,  when  it  is  clear  from  the  reading  of  the  entire  act 
that  no  such  thing  was  intended  by  the  legislature.  We 
think  this  argument  is  without  force.  As  we  construe  said 
second  paragraph,  it  was  intended  to  apply  particularly  to 
estates  in  which  the  fixing  of  the  tax  had  been  held  in  abey- 
ance at  the  time  that  section  was  enacted.  Clearly,  under 
the  wording  of  this  section,  any  tax  on  contingent  remain- 
ders or  contingencies  that  had  been  held  in  abeyance  by  the 
court,  under  the  rules  laid  down  in  former  decisions  of 
this  court,  because  said  estates  had  not  yet  vested,  would 
be  covered  by  this  provision  of  the  section. 

We  do  not  think  there  is  anything  in  the  wording  of  the 
second  paragraph  of  section  25  that  indicates,  as  argued  by 
counsel  for  appellees,  that  the  fixing  of  all  taxes  on  contin- 
gent estates  should  be  held  in  abeyance  until  the  persons 
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entitled  thereto  should  come  into  the  beneficial  enjoyment 
or  possession  of  the  same,  for  if  that  be  the  construction  to 
be  given  to  the  wording  of  the  section  then  it  would  ap- 
ply to  property  transferred  or  limited  in  trust,  the  same  as 
it  would  to  any  other  contingency  or  condition.  In  effect, 
the  construction  contended  for  by  the  State  has  been  given 
to  a  New  York  statute  worded  substantially  as  section  25. 
(Miller  v.  Tracey,  86  N.  Y.  Supp.  1024;  In  re  Vanderbilt, 
172  N.  Y.  69;  In  re  Tracey,  179  id.  501.)  Section  25  is 
in  its  wording  substantially  taken  from  the  statute  of  New 
York  which  was  construed  in  the  decisions  just  cited. 

The  above  decisions  answer,  in  effect,  also  the  argument 
of  counsel  for  appellees  that  to  construe  section  25  as  con- 
tended for  by  counsel  for  the  State  would  result  in  requiring 
the  tax  to  be  laid  on  the  property  itself  and  not  upon  the 
right  to  take  the  property  by  descent  or  devise.  In  In  re 
Vanderbilt,  supra,  the  court  said  (p.  74)  :  "The  fact  that  the 
tax  is  to  be  paid  out  of  the  property  does  not  render  it  a  tax 
on  property.  In  both  the  Federal  and  State  inheritance  tax 
laws  are  to  be  found  provisions,  in  the  case  of  personalty, 
requiring  the  executor  to  deduct  the  amount  of  the  tax  be- 
fore turning  over  the  legacy  to  the  legatee,  and,  in  the  case 
of  realty,  making  the  tax  a  lien  on  the  property,  yet  nobody 
has  supposed  that  these  provisions  render  the  tax  a  property 
tax.  *  *  ♦  A  ^x  is  a  property  tax  when  imposed  by 
reason  of  the  ownership  of  property;  a  transfer  tax  when 
imposed  on  the  method  of  its  acquisition." 

The  cases  cited  also  answer  the  argument  of  counsel  for 
appellees  that  the  legislature  never  intended  the  life  estate 
to  be  lessened  by  payment  of  the  inheritance  tax,  as  pro- 
vided in  section  25.  The  court  in  In  re  Tracey,  supra,  said 
(P-  509)  •  "^^  the  case  at  bar  it  is  the  duty  of  the  execu- 
tors and  trustees  to  ascertain  the  value  of  the  respective 
life  estates  and  estates  in  remainder  in  the  manner  pointed 
out  by  said  section  230,  and  having  done  this,  they  should 
compute  the  transfer  tax  and  pay  the  same  forthwith  out 
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of  the  property  transferred.  The  result  is  that  the  life 
tenant  loses,  during  the  continuance  of  his  estate,  the  in- 
terest upon  the  corpus  of  the  trust  so  paid  out,  and  eventu- 
ally the  remainder-man  receives  his  estate  diminished  by  the 
amount  of  said  payment.  Whether  this  mode  of  taxation 
works  out  exact  justice  as  between  the  life  tenant  and  the 
remainder-man  is  a  question  with  which  the  court  is  not 
concerned.  As  we  read  the  statute,  tlie  legislative  intention 
is  clear  that  the  transfer  tax  shall  be  paid  out  of  the  corpus 
of  the  trust  estates  and  not  out  of  the  income."  That  rea- 
soning applies  with  full  force  to  the  wording  of  section  25 
which  is  here  imder  consideration. 

Section  25  provides  that  if  too  great  an  inheritance  tax 
is  fixed  under  its  provisions  when  the  property,  on  the  hap- 
pening of  the  contingencies,  is  actually  transferred  to  the 
person,  natural  or  otherwise,  who  should  have  paid  a  less 
tax,  the  excess  shall  be  paid  back  to  such  person  by  the  State 
authorities.  Manifestly,  the  legislature  had  in  mind  that  a 
greater  tax  might  in  some  cases  be  fixed  under  the  provi- 
sions of  said  section  than  the  State  would  ultimately  be 
entitled  to.  This  being  so,  we  think  the  argument  of  coun- 
sel for  appellees  as  to  the  unjustness  of  the  provisions  is 
fully  answered,  and  that  such  an  argument  should  be  ad- 
dressed to  the  legislature  and  not  to  the  courts.  This  argu- 
ment was  also  answered  by  this  court  in  People  v.  Starring, 
supra,  where  the  court  said  (p.  293)  :  "The  State  has  but 
one  opportunity  to  assess  the  inheritance  tax.  It  is  only 
by  assessing  the  highest  rate  possible  under  any  contingency 
which  may  happen,  with  the  provision  that  the  excess  will 
be  re-paid  in  event  the  contingency  does  not  happen,  that 
the  State  is  assured  of  securing  all  the  tax  to  which  it  is 
entitled." 

Counsel  for  appellees  earnestly  argue  at  length  that  the 
construction  heretofore  placed  upon  this  statute  is  imprac- 
ticable because  there  is  no  way  for  the  executor  to  collect 
the  tax,  and  that  therefore  the  legislature  never  intended  to 
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charge  the  executor  or  administrator,  under  conditions  simi- 
lar to  these,  with  the  taxes,  as  provided  in  section  6  of  tlie 
act.  They  contend  that  this  court  has  practically  held  in 
People  V.  Union  Trust  Co,  255  111.  168,  that  such  officers 
should  not  be  charged  with  inheritance  taxes  on  those  lega- 
cies which  db  not  come  into  their  hands;  that  (p.  180) 
"this  provision  of  the  statute  applies  only  to  property  within 
this  State  at  the  date  of  the  testator's  death,  or  to  property 
that  thereafter  comes  into  the  possession  of  the  executor, 
administrator  or  trustee."  We  see  nothing  in  the  holding 
in  that  case  that  in  any  way  conflicts  with  the  construction 
already  placed  upon  the  statute  as  to  the  inheritance  tax 
being  fixed  as  provided  in  section  25. 

Counsel  for  the  State  on  this  point  argue  that  under 
section  5  and  other  provisions  of  the  Inheritance  Tax  law 
the  executor  is  authorized  to  sell  any  of  the  real  estate  to 
pay  the  inheritance  tax,  just  as  he  would  be  to  pay  any 
tax  against  property,  citing  also  in  support  of  that  doctrine 
Chrystie  on  Inheritance  Taxation,  (pp.  761,  813.)  We  find 
it  unnecessary  to  decide  this  question  on  this  record,  for 
whether  the  State  can  collect  this  tax  when  fixed,  as  pro- 
vided for  in  section  25,  through  the  executor  or  otherwise, 
is  not  an  issue  in  this  case,  and  the  only  reason  why  such 
question  should  be  considered  at  all  at  this  time  in  this  case 
is  to  ascertain  what,  if  any,  bearing  it  may  have  on  the 
legislative  intention  in  enacting  section  25. 

The  evils  that  counsel  for  appellees  anticipate  may  arise 
under  a  holding  by  this  court  that  section  25  requires  a  tax 
to  be  fixed  in  accordance  with  the  provisions  of  said  sec- 
tion and  not  held  in  abeyance  until  the  property  shall  vest 
in  the  persons  who  are  entitled  to  the  beneficial  enjoyment 
or  possession  thereof,  in  our  judgment  are  somewhat  imagi- 
nary. Whether  the  executor  is  authorized  to  sell  property 
to  pay  taxes  or  not,  section  24  of  the  Inheritance  Tax  law 
provides  for  a  lien  upon  the  property  chargeable  with  such 
tax  until  it  is  paid.     In  view  of  this  and  other  provisions 
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of  the  Inheritance  Tax  law,  we  are  of  the  opinion  that  very 
few  cases  will  arise  where  it  will  be  necessary,  even  if  he 
has  the  power,  for  an  executor  or  administrator  to  attempt 
to  sell  the  property  in  order  to  obtain  the  necessary  funds 
to  pay  the  inheritance  tax.  Be  that  as  it  may,  under  the 
decisions  of  this  court  holding  section  25  constitutional,  and 
there  being  no  possible  way  of  distinguishing,  in  principle, 
between  those  cases  and  the  case  here  under  consideration, 
we  think  the  conclusion  necessarily  follows  that  the  county 
court  erred  in  holding  that  the  inheritance  tax  should  not 
be  fixed  until  the  persons  entitled  thereto  are  vested  with 
the  beneficial  enjoyment  of  the  property  in  question.  The 
tax  should  be  fixed  in  accordance  with  the  provisions  of 
section  25  as  heretofore  construed. 

The  judgment  of  the  county  court  will  therefore  be  re- 
versed and  the  cause  remanded  to  that  court  for  further 
proceedings  as  to  fixing  such  tax  in  accordance  with  the 
views  herein  expressed.  ^^^^^^^  ^„^  remanded. 


(No.  11991. — Reversed  and  remanded.) 

LiBBY  Shulman,  Defendant  in  Error,  vs.  John  J.  MosER, 

Plaintiff  in  Error. 

Opinion  Hied  June  20,  ipi8. 

1.  Practice — Supreme  Court  may  by  certiorari  review  Appel- 
late Court's  judgment  in  forcible  detainer.  Under  section  121  of 
the  Practice  act,  as  amended  in  1909,  the  Supreme  Court  may  grant 
a  writ  of  certiorari  to  the  Appellate  Court  to  review  its  judgment 
in  an  action  of  forcible  entry  and  detainer  for  the  restitution  of 
the  premises,  only,  as  such  action  is  not  ex  contractu, 

2.  Forcible  detainer — action  of  forcible  detainer  is  purely  pos- 
sessory. Under  the  Illinois  statute  the  action  of  forcible  entry  and 
detainer  is  a  purely  possessory  civil  remedy  for  the  restitution  of 
premises  of  which  the  plaintiff  is  unjustly  deprived,  and  the  right 
to  possession  is  all  that  is  involved  or  can  be  determined. 

3.  Principal  and  agent — principal  is  bound  by  contract  made 
by  agent  though  agent  could  not  read  it.    A  contract  made  by  an 
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agent  in  a  matter  which  his  principal  has  intrusted  to  him  is  bind- 
ing upon  the  principal  though  the  agent  could  not  read  it  and  did 
not,  as  was  his  duty,  have  it  read  to  him,  and  in  a  forcible  detainer 
suit  by  the  principal  it  is  error  to  allow  the  agent  to  testify  that 
he  could  not  read  the  contract. 

4.  Contracts — illiteracy  is  not  a  defense  to  a  contract.  Illit- 
eracy is  not  a  defense  to  a  contract,  and  if  a  party  cannot  read  an 
instrument  it  is  his  duty  to  have  it  read  to  him,  as  one  who  is 
unable  to  read  is  not  permitted  to  make  contracts  without  the  usual 
precaution  to  ascertain  what  they  mean. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District; — ^heard  in  that  court  on  appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jarecki,  Judge,  presiding. 

Fred  A.  O'Hagan,  for  plaintiff  in  error.    . 

Wii/UAM  Feldman,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Libby  Shulman,  defendant  in  error,  assignee  of  a  lease 
made  by  Victor  Kanter  to  John  J.  Moser,  plaintiff  in  er- 
ror, obtained  a  judgment  in  an  action  of  forcible  entry  and 
detainer  in  the  municipal  court  of  Chicago  against  plain-» 
tiff  in  error  for  the  possession  of  six  rooms  in  the  first 
apartment  of  premises  known  as  3235  Franklin  boulevard, 
in  Chicago,  and  as  the  Victoria  Apartments,  and  the  Ap- 
pellate Court  for  the  First  District  affirmed  the  judgment. 
Plaintiff  in  error  presented  to  this  court  his  petition  for 
a  writ  of  certiorari  to  the  Appellate  Court  for  a  review 
of  the  judgment,  and  among  other  things  alleged  that  the 
rental  value  of  the  premises  under  the  terms  of  the  lease, 
from  the  time  the  suit  was  begun,  was  $1012. 

It  appears  from  the  record  that  Victor  Kanter  on  July 
25,  1914,  leased  the  premises  to  the  plaintiff  in  error  from 
October  i,  1914,  until  September  30,  1916,  for  a  rental  of 
$660,  payable  in  monthly  installments  of  $27.50  each,  in 
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advance,  upon  the  first  day  of  each  month  of  the  term,  with 
the  option  of  an  additional  three  years  upon  giving  thirty 
days'  notice.  The  rental  value  alleged  in  the  petition  in- 
cluded the  rental  for  an  extended  term  in  case  the  plaintiff 
in  error  should  exercise  his  option,  but  the  question  whether 
the  rental  value  for  the  term  of  the  lease,  or  any  extension 
of  it,  exceeded  $1000  is  of  no  importance. 

Prior  to  the  amendment  of  section  121  of  the  Practice 
act  in  1909  a  party  to  any  cause  other  tlian  those  in  which 
an  appeal  from  the  Appellate  Court  to  this  court  is  secured 
by  the  constitution  had  a  right  of  appeal  from  a  final  judg- 
ment of  the  Appellate  Court  to  this  court  when  the  sum 
or  value  in  controversy  exceeded  $1000,  exclusive  of  costs. 
By  the  section  as  amended  in  1909  and  now  in  force,  judg- 
ments of  the  Appellate  Court  in  all  cases  except  those 
wherein  appeals  and  writs  of  error  are  specifically  required 
by  the  constitution  to  be  allowed  from  the  Appellate  Court 
to  this  court  are  final  unless  a  certificate  of  importance  is 
granted  by  a  majority  of  the  judges  of  the  Appellate  Court, 
or  this  court  requires,  by  certiorari  or  otherwise,  the  case 
to  be  certified  to  this  court  for  review,  but  with  the  limi- 
tation that  in  actions  ex  contractu,  (exclusive  of  actions  in- 
volving a  penalty,)  and  in  all  cases  sounding  in  damages, 
the  judgment,  exclusive  of  costs,  must  be  more  than  $1000. 
(Laws  of  1909,  p.  304.)  The  statute  therefore  gives  a 
general  authority  to  this  court  to  grant  writs  of  certiorari 
to  the  Appellate  Court  except  in  actions  ex  contractu  (ex- 
clusive of  actions  involving  a  penalty)  and  cases  sounding 
in  damages  where  the  judgment  is  not  more  than  $1000,  in 
which  this  court  can  only  take  jurisdiction  by  virtue  of  a 
certificate  of  importance.  Under  the  former  statute,  in  an 
action  of  forcible  entry  and  detainer  between  landlord  and 
tenant  the  amount  involved  was  determined  by  the  rental 
value  of  the  premises,  which  could  only  appear  from  the 
record  or  by  a  certificate  of  the  judges  of  the  Appellate 
Court.    This  court  could  not  hear  evidence,  on  an  appeal, 


Digitized  by 


Google 


Ju«,'18J  Shulman  17.  MosER.  137 

to  prove  rental  value  nor  take  the  averments  of  the  plead- 
ings as  proof  of  such  value.  (McGuirk  v.  Burry,  93  111. 
118;  Morris  v.  Preston,  id.  215;  Piper  v.  Jacobson,  98  id. 
389;  Jordan  v.  Davis,  108  id.  336;  Flagg  v.  Walker,  109 
id.  494;  McDole  v.  Shepardson,  156  id.  383.)  The  pres- 
ent test  of  jurisdiction  is  not  the  amount  involved  in  the 
controversy,  but  whether  the  action  of  forcible  entry  and 
detainer  is  an  action  ex  contractu  and  within  the  limitation 
that  the  judgment,  exclusive  of  costs,  must  be  for  more 
than  $1000.  The  action  of  forcible  entry  and  detainer  is 
of  statutory  origin  and  originally  was  criminal  in  its  nature. 
{Thompson  v.  Sornherger,  59  III.  326;  French  v.  Wilier, 
126  id.  611.)  By  our  statute  the  action  is  a  purely  pos- 
sessory civil  remedy  for  the  restitution  of  premises  of  which 
the  plaintiff  is  unjustly  deprived.  The  right  to  possession 
is  all  that  is  involved  or  that  can  be  determined.  (P  or  tier 
V.  Ballance,  5  Gilm.  41 ;  Smith  v.  Hollenback,  51  111.  223; 
Doty  V.  Burdick,  83  id.  473;  Thomasson  v.  Wilson,  146 
id.  384;  Kepley  v.  Luke,  106  id.  395;  11  R.  C.  L.  1142.) 
By  statute  the  right  to  maintain  the  action  is  given  to  the 
landlord  when  default  is  made  in  any  of  the  terms  of  the 
lease,  where  the  landlord,  after  such  default,  has  terminated 
the  lease  by  a  notice  to  quit.  Such  an  action  is  not  ex  con- 
tractu but  is  based  on  the  termination  of  the  contract  rela- 
tion and  is  a  possessory  action  for  the  restitution  of  the 
leased  premises.  Therefore  the  right  to  a  writ  of  certiorari 
IS  not  controlled  by  the  amount  of  a  money  judgment.  The 
statute  permits  a  claim  for  rent  to  be  joined  in  the  com- 
plaint, and  a  double  judgment  may  be  recovered  for  the 
possession  of  the  premises  wrongfully  withheld  and  also  for 
rent  due.  But  no  question  arising  out  of  that  provision  is 
involved  here,  in  which  the  action  was  purely  and  simply 
for  restitution  of  the  premises,  and  accordingly  the  writ  of 
certiorari  was  awarded. 

The  lease  made  by  Victor  Kanter  to  the  defendant,  John 
J.  Moser,  was  assigned  by  Kanter  to  the  plaintiff,  Libby 
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Shulman,  on  April  i,  1915,  but  Kanter  acted  as  her  agent 
until  August  2,  19 1 6,  when  she  came  with  him  to  the  apart- 
ments and  was  introduced  by  him  to  the  defendant.  She 
testified  that  she  was  the  owner  of  the  premises;  that  all 
business  concerning  the  property  was  transacted  by  Kan- 
ter for  her  up  to  August  2,  191 6;  that  the  defendant  col- 
lected the  rents  from  the  other  tenants  in  the  building  and 
turned  them  over  to  Kanter,  who  paid  them  to  her,  and 
that  everything  that  was  done  by  the  defendant  was  done 
for  her  through  Kanter.  She  testified  that  she  demanded 
the  rent  from  the  defendant  on  August  2,  19 16,  and  on 
August  23,  191 6,  she  served  upon  him  a  notice  that  she 
had  elected  to  terminate  the  lease  in  consequence  of  his  de- 
fault in  the  payment  of  rent  for  the  month  of  August,  19 16, 
in  the  sum  of  $27.50.  The  notice  also  included  other  al- 
leged wrongful  acts  of  the  defendant,  but  they  were  elimi- 
nated on  the  trial  and  the  only  issue  was  whether  the  rent 
had  been  paid.  To  sustain  his  claim  of  payment  the  de- 
fendant offered  in  evidence  a  contract  made  June  12,  1916, 
between  the  plaintiff  and  Victor  Kanter  of  the  one  part 
and  the  defendant  of  the  other  part,  signed  by  the  defend- 
ant and  Kanter  and  purporting  to  be  signed  by  the  plaintiff, 
by  which  the  defendant  agreed  to  rent  the  flats  in  the  Vic- 
toria Apartments,  collect  the  rents  every  month  and  pay 
them  over  to  Kanter  after  deducting  the  necessary  expenses 
of  the  building,  including  coal  and  janitor  service,  and  to 
supervise  the  janitor  and  premises,  and  the  plaintiff  and 
Kanter  gave  the  defendant  power  to  supervise  the  building, 
purchase  coal  and  needed  supplies,  hire  and  discharge  jani- 
tors, and  to  pay  him  $15  per  flat  for  renting  those  then 
vacant  and  to  allow  one  month's  rent  and  $5  for  renting 
all  flats  thereafter,  which  agreement  should  continue  for  the 
term  of  the  lease.  The  defendant  rendered  an  account  of 
rents  collected  and  expenses  charged  for  advertising  and 
payments  on  account  of  the  apartments,  by  which  there  was 
no  rent  due  from  him.    At  the  date  of  the  contract  there 
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were  empty  flats  in  the  building,  and  it  was  admitted  by 
the  plaintiff  on  the  trial  that  the  defendant  had  rented  the 
flats.  There  was  no  dispute  of  the  fact  that  Kanter  was 
the  agent  of  the  plaintiff  and  that  all  the  business  concern- 
ing the  apartments  was  transacted  through  him  up  to  Au- 
gust 2,  1 916.  He  was  the  original  lessor,  and  the  plaintiff 
testified  that  all  the  business  concerning  the  apartments  was 
transacted  tlirough  him.  Kanter  testified  that  he  took  the 
contract  home  with  him  and  signed  it;  that  the  plaintiff 
did  not  sign  it,  but  he  asked  some  man  whom  he  met  on 
the  street,  and  whose  name  he  did  not  remember,  to  do  him 
a  favor  by  signing  the  name  of  the  plaintiff,  because  the 
building  was  standing  empty  and  nobody  was  taking  care 
of  it,  and  that  the  man  signed  the  name  of  the  plaintiff  to 
the  contract.  The  contract  was  returned  to  the  defendant 
by  Kanter  as  having  been  signed  by  the  plaintiff,  and  if  a 
fraud  was  practiced  upon  her  it  was  by  her  own  agent  and 
concerning  business  which  she  had  entntsted  to  him. 

The  court  overruled  an  objection  of  the  defendant  to  a 
question  propounded  to  Victor  Kanter  as  to  whether  he  un- 
derstood the  contract,  and  he  testified  that  he  could  only 
read  a  couple  of  the  easy  words  at  the  top ;  that  he  had  only 
been  in  the  third  reader;  that  the  defendant  said  he  must 
sign  the  papers,  otlierwise  the  building  would  not  be  taken 
good  care  of;  that  defendant  said  he  could  sign  them  at 
home  and  did  not  say  he  could  not  have  them  read  to  him, 
and  that  he  signed  the  contract  of  his  own  free  will.  The 
witness  had  formerly  been  in  business  for  himself  running 
a  tailor  shop,  and  when  the  lease  was  made  he  owned  two 
buildings, — the  one  on  Franklin  boulevard  and  the  other 
on  Wabansia  avenue, — one  containing  twenty-two  flats  and 
the  other  fifteen  flats.  His  testimony  shows  clearly  that 
he  knew  what  was  in  the  contract  and  that  he  could  have 
read  it  if  he  saw  fit,  and  it  was  his  duty  to  do  so.  Chi- 
cago; Rock  Island  and  Pacific  Raihvay  Co,  v.  Haniler,  215 

111.  525. 
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The  suggestion  of  counsel  that  the  plaintiff  was  an  il- 
literate woman,  reading  and  writing  the  English  language 
with  difficulty,  and  that  she  signed  the  notice  to  quit  by 
means  of  her  mark,  is  wholly  outside  of  any  question  in- 
volved in  the  case.  Illiteracy  is  not  a  defense  to  a  contract, 
and  if  a  party  to  a  contract  cannot  read  an  instrument  it 
is  as  much  his  duty  to  have  it  read  to  him  before  he  signs 
it  as  it  would  be  to  read  it  before  signing  if  he  were  able 
to  do  so.  (9  Cyc.  390;  6  R.  C.  L.  325.)  One  who  is  un- 
able to  read  is  not  permitted  to  make  contracts  without  the 
usual  precaution  to  ascertain  what  they  contain.  (Taylor 
v.  Atchison,  54  111.  196.)  But  the  question  of  the  ability 
of  plaintiff  to  read  was,  of  course,  immaterial,  because  she 
never  signed  the  contract  and  knew  nothing  about  it.  The 
question  whether  she  would  have  been  able  to  read  it  if 
she  had  signjed  it  or  heard  of  it  has  no  relation  to  the  case. 

The  overruling  of  the  defendant's  objection  by  the 
court  was  serious  and  prejudicial  error,  since  the  verdict 
and  judgment  can  only  be  accounted  for  on  the  ground 
that  Victor  Kanter,  acting  as  agent  for  the  plaintiff  in  mak- 
ing the  contract  within  the  scope  of  his  authority,  did  not 
know  what  it  contained,  and  the  jury  should  not  have  been 
allowed  to  decide  the  issue  on  the  incompetent  evidence. 
There  was  no  denial  of  defendant's  claim  that  he  had  per- 
formed the  contract,  and  the  only  proper  issue  was  whether 
the  charges  made  in  the  defendant's  account  for  advertis- 
ing, decorating,  plumbing,  supplies  and  other  expenses  were 
legitimate.  They  were  not  disputed  or  questioned,  but  the 
claim  was  that  the  plaintiff  was  not  bound  by  the  contract, 
and  that  claim  rested  on  incompetent  evidence. 

The  judgments  of  the  Appellate  Court  and  the  munici- 
pal court  are  reversed  and  the  cause  is  remanded  to  the 

"  "  Reversed  and  remanded. 
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(No.  1 1939. — Decree  affirmed.) 

Earl  A.  MosiER,  Appellee,  vs.  John  Osborn  et  aL 

Appellants. 

Opinion  filed  June  20,  ipi8. 

I.  Deeds — when  vendor  may  rely  upon  representations  of  pur- 
chaser although  no  fiduciary  relation  exists.  Where  a  sale  is  made 
of  property  at  a  distance,  so  that  the  vendor  has  not  the  means  of 
ascertaining  the  truthfulness  of  the  representations  made  to  him  by 
the  purchaser,  he  may  rely  upon  the  representations  as  being  true 
and  have  redress  if  they  are  shown  to  be  materially  false,  although 
no  fiduciary  relation  exists  between  the  vendor  and  purchaser. 

2.  Same — when  proper  foundation  is  laid  for  secondary  evi- 
dence. In  a  suit  to  set  aside  deeds  executed  by  a  deceased  grantor, 
where  the  question  is  whether  the  deeds  were  delivered,  and  it  is 
proved  that  the  envelope  in  which  the  deeds  were  placed  by  the 
grantor  had  been  left  by  the  administrator,  after  the  grantor's  death, 
in  the  hands  of  attorneys  whom  the  administrator  had  consulted 
previous  to  recording  the  deeds/  and  that  the  envelope  was  after- 
wards lost,  the  attorneys  may  testify  to  their  recollection  of  the 
contents  of  instructions  which  the  grantor  had  written  on  the  back 
of  the  envelope  in  regard  to  delivery  of  the  deeds. 

3.  SAiAt— there  is  no  delivery  where  grantor  reserves  control  of 
deeds.  There  is  no  delivery  of  deeds  where  the  grantor  does  not 
surrender  control  of  them  nor  place  them  in  escrow  uncondition- 
ally, to  be  delivered  to  the  grantees  upon  his  death,  but  reserves 
the  right  to  recall  them  at  any  time. 

4.  Administration — administration  of  an  estate  is  a  proceed- 
ing in  rem.  The  administration  of  an  estate  in  the  probate  court 
is  not  an  action  between  party  and  party  but  is  in  the  nature  of  a 
proceeding  in  rem  acting  directly  on  the  res,  which  is  the  estate  of 
the  deceased,  and  if  the  court  has  jurisdiction  of  the  estate  and  the 
jurisdiction  is  properly  invoked  the  decree  of  distribution  is  a  judg- 
ment in  rem,  which  conclusively  determines  the  rights  of  all  par- 
ties interested. 

5.  Same — party  outside  State  is  not  bound  by  decree  unless  he 
has  been  served  with  process.  A  decree  rendered  against  a  party 
who  is  beyond  the  limits  of  a  State,  upon  constructive  notice  by 
publication  under  the  statute,  can  only  affect  the  property  within 
the  jurisdiction  of  the  court,  and  the  person  cannot  be  bound  un- 
less the  party  has  been  served  with  the  process  of  the  court,  but  an 
order  entered  in  the  final  settlement  of  an  estate  upon  constructive 
notice  will  bind  such  party  as  to  the  personal  property. 
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AppEai.  from  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

ScoFiEi/D,  HEI.FRICH  &  Califf,  for  appellants. 

M11J.ER  &  Walker,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Andrew  Joseph  Osbom  was  married  at  Chanute,  Kan- 
sas, September  29,  1889.  On  that  day  he  deserted  his  wife, 
left  the  State  of  Kansas,  and  until  the  time  of  his  death,  on 
January  18,  1912,  resided  in  McDonough  county,  Illinois. 
After  tlie  marriage  a  son.  Earl  A.  Osborn,  was  born.  Mrs. 
Osborn  secured  a  divorce  and  married  a  man  by  the  name 
of  Mosier,  who  legally  adopted  the  boy.  Earl.  Andrew  Jo- 
seph Osborn  purchased  a  farm  of  eighty-four  acres  near 
Colchester,  in  McDonough  county,  Illinois,  and  resided  on 
it  at  the  time  of  his  death.  On  June  12,  191 1,  he  executed 
deeds  which,  had  they  been  delivered,  would  have  conveyed 
this  land  to  his  brothers,  John  and  James  Osborn,  and  his 
sisters,  Mrs.  Lock  and  Mrs.  Crater.  The  grantees  in  these 
deeds  are  the  appellants  here.  The  deeds  were  handed  to 
Isaac  N.  Boyd,  a  banker  at  Colchester,  in  a  sealed  envel- 
ope, upon  which  were  written  directions  as  to  their  deliv- 
ery. After  the  death  of  Andrew  Joseph  Osborn  these  deeds, 
which  had  never  left  the  custody  and  possession  of  Boyd, 
were  delivered  to  the  administrator  of  the  estate,  who,  ac- 
companied by  John  Osborn  and  another  brother  of  the  de- 
ceased, t6ok  the  package  to  a  firm  of  attorneys  in  the  city 
of  Macomb  and  were  by  those  attorneys  advised  that  by 
reason  of  the  written  instructions  there  had  been  no  de- 
livery of  the  deeds  and  they  were  therefore  invalid.  The 
administrator  took  the  package  back  to  Boyd,  at  Colchester, 
and  delivered  it  to  him.  Later  John  Osborn  represented  to 
the  administrator  that  the  heirs  of  Andrew  Joseph  Osborn 
had  agreed  upon  a  division  of  the  property  and  had  also 
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agreed  that  these  deeds  should  be  recorded,  and  the  admin- 
istrator again  secured  the  deeds  from  Boyd  and  placed  them 
on  record.  Thereupon  the  remaining  four  brothers  and  sis- 
ters of  Andrew  Joseph  Osborn  brought  suit  against  the  ap- 
pellants in  the  circuit  court  of  McDonough  county  to  set 
aside  these  deeds.  Up  until  this  time  the  affairs  of  the 
estate  of  Andrew  Joseph  Osborn  were  being  settled  upon 
the  theory  that  his  brothers  and  sisters  were  his  heirs.  Dur- 
ing the  progress  of  the  suit  to  set  aside'  the  deeds,  John 
Osborn,  for  a  consideration  of  $500,  secured  a  deed  from 
Earl  A.  Mosier  and  his  wife  to  the  real  estate  in  question. 
The  complainants  in  the  bill  thereupon  dismissed  their  suit, 
and  Earl  A.  Mosier  thereafter  brought  suit  to  set  aside  the 
deed  executed  by  himself  and  wife  to  John  Osborn,  and 
also  the  deed  executed  by  his  father,  Andrew  Joseph  Os- 
born, to  the  appellants.  In  his  bill  he  alleged  that  John 
Osborn  and  his  attorney  had  procured  the  deed  from  him 
by  fraudulent  misrepresentations  as  to  the  facts,  among 
the  misrepresentations  alleged  being  one  that  John  Osborn 
stated  that  the  land  was  heavily  mortgaged  and  of  little 
value.  The  bill  also  sought  to  set  aside  the  deeds  executed 
by  Andrew  Joseph  Osborn  to  appellants  upon  the  ground 
that  those  deeds  had  never  been  delivered.  The  cause  was 
heard  by  the  chancellor,  who  found  that  the  deed  from  ap- 
pellee, Earl  A.  Mosier,  to  John  Osborn  had  been  procured  by 
fraud  and  that  there  had  been  no  delivery  of  the  deeds  exe- 
cuted by  Andrew  Joseph  Osborn,  in  his  lifetime,  to  appel- 
lants. These  deeds  were  set  aside  and  this  appeal  followed. 
All  the  parties  to  this  litigation  lived  in  or  near  Cha- 
nute,  Kansas.  Appellee  had  resided  in  that  vicinity  all  his 
lifetime.  He  knew  that  Andrew  Joseph  Osborn  was  his 
father  but  he  never  saw  him.  He  also  knew  that  John  Os- 
born was  his  uncle  and  was  slightly  acquainted  with  him. 
The  feeling  between  appellee  and  the  Osborn  family  was  not 
cordial,  to  say  the  least,  and  before  the  death  of  Andrew 
Joseph  Osborn  the  relationship  between  appellee  and  his 
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father's  relatives  was  not  recognized  by  them.  Prior  to  ob- 
taining the  deed  from  appellee  John  Osbom  had  been  in 
McDonough  county  and  was  familiar  with  the  land  left  by 
Andrew  Joseph  Osborn  and  with  the  condition  of  his  estate. 
He  had  been  fully  advised  that  appellants  had  no  interest 
in  this  property  by  virtue  of  the  deeds  of  June  12,  191 1, 
and  he  knew  that  if  those  deeds  were  invalid  Earl  A.  Mo- 
sier,  as  the  son  and  only  heir  of  Andrew  Joseph  Osborn, 
had  inherited  this  real  estate.  He  called  upon  appellee  at 
his  home  near  Chanute  and  sought  to  purchase  his  inter- 
est in  this  land,  which  the  uncontradicted  proof  shows  was 
worth  between  $6000  and  $7000,  for  a  small  fraction  of 
its  value.  Appellee  had  never  seen  the  land  and  knew  noth- 
ing of  its  character  or  value  nor  of  the  condition  of  his 
father's  estate.  He  asked  John  Osbom  what  his  interest 
was  atid  what  the  land  was  worth.  Osbom  informed  him 
that  his  father  had  deeded  the  land  to  two  of  his  brothers 
and  two  of  his  sisters  and  that  they  were  engaged  in  liti- 
gation over  the  title ;  that  the  land  did  not  amount  to  much 
and  had  a  big  mortgage  against  it.  At  the  request  of  John 
Osbom  appellee  that  afternoon  went  to  the  office  of  ap- 
pellants' attorneys  in  Chanute,  where  he  was  informed  by 
one  of  the  attorneys  that  he  did  not  know  what  interest,  if 
any,  appellee  had  in  the  land  but  that  he  thought  appellants 
would  pay  him  $500  for  a  deed.  Appellee  testified  that 
relying  upon  the  statements  of  John  Osbom  that  the  land 
did  not  amount  to  much  and  that  there  was  a  big  mortgage 
against  it  he  sold  his  interest  that  day  to  John  Osbom  and 
he  and  his  wife  executed  the  deed.  Prior  to  bringing  suit 
the  appellee  tendered  $500  to  John  Osbom,  and  during  the 
progress  of  the  trial  again  offered  to  re-pay  the  money  he 
received  for  making  the  conveyance.  Osbom  denied  that 
he  made  the  misrepresentations  which  appellee  testified  he 
made  and  which  the  chancellor  found  he  made.  The  chan- 
cellor saw  the  witnesses  and  heard  them  testify  and  had  a 
more  favorable  opportunity  of  determining  the  credibility 


Digitized  by 


Google 


Jim, '18.3  Mosier  t;.  Osborn.  145 

of  the  witnesses  than  we  have.  We  perceive  no  reason  for 
disturbing  his  findings  of  fact  upon  this  question. 

The  conveyance  having  been  procured  from  appellee  for 
an  inadequate  consideration  by  the  false  representations  of 
John  Osborn  as  to  the  value  of  the  land  and  that  there  was 
a  mortgage  against  it,  appellee  is  entitled  to  have  the  deed 
set  aside  notwithstanding  the  fact  that  there  was  no  fiduci- 
ary relation  between  him  and  John  Osborn,  as  he  had  the 
right  to  rely  upon  the  statements  made  to  him  as  being  true. 
When  a  sale  is  made  of  property  at  a  distance,  so  that  the 
vendor  has  not  the  means  at  hand  of  ascertaining  the  truth- 
fulness of  the  representations  made  to  him  by  the  purchaser, 
he  may  rely  upon  the  representations  as  being  true  and  have 
redress  if  they  are  shown  to  be  materially  false.  (Ladd 
V.  Pigott,  114  111.  647;  Borders  v.  Kattleman,  142  id.  96; 
Wenegar  v.  Bollenbach,  180  id.  222;  Douglass  v.  Treat, 
246  id.  593.)  No  one  would  seriously  contend  that  appel- 
lee would  have  sold  his  interest  in  tliis  land  for  $500  had 
he  known  that  it  belonged  to  him  as  the  sole  heir  of  his 
father,  that  it  was  worth  between  $6000  and  $7000  and 
was  free  from  incumbrance.  Moreover,  as  was  the  case  in 
Wenegar  v.  Bollenbach,  supra,  appellee's  title  to  this  land 
was  obtained  from  him  at  a  figure  that  was  so  grossly  in- 
adequate as  to  amount  to  evidence  of  fraud.  Here,  as  in 
that  case,  the  inadequacy  of  price  is  accompanied  by  proof 
of  other  inequitable  incidents  which  fully  warrant  granting 
the  relief  sought.  The  deed  from  appellee  to  John  Osborn 
was  properly  set  aside. 

After  the  deeds  of  June  12,  191 1,  had  been  recorded 
the  envelope  in  which  they  had  been  preserved  was  left 
with  the  attorneys  who  had  previously  been  consulted  in 
the  matter.  This  envelope  was  afterwards  lost.  Each  of 
these  attorneys  testified  that  he  had  seen  this  envelope  and 
had  read  the  notation  upon  it,  and  that  the  substance  of 
the  notation  was  that  the  deeds  were  to  be  delivered  to  the 
grantees  at  the  death  of  Andrew  Joseph  Osborn  if  not  called 
284-  10 
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for  in  his  lifetime.  Appellants  insist  that  this  secondary 
evidence  was  improperly  admitted.  We  are  of  the  opinion 
that  a  proper  foundation  was  laid.  However,  aside  from 
this  proof  there  is  sufficient  evidence  in  the  record  to  sus- 
tain the  decree.  The  notation  on  the  envelope  was  in  the 
handwriting  of  the  justice  of  the  peace  who  acted  as  scriv- 
ener in  drawing  the  deeds.  Conceding  that  Andrew  Joseph 
Osborn  had  never  seen  the  notation  on  the  envelope,  that 
it  was  not  placed  there  at  his  direction  and  that  he  was 
unaware  of  the  fact  that  it  had  been  made,  Boyd  testifies 
that  at  tlie  time  the  justice  of  the  peace  handed  him  the 
envelope  he  stated  to  him,  in  the  presence  and  hearing  of 
Andrew  Joseph  Osborn,  "Here  is  some  papers  of  Mr.  Os- 
born's ;  I  want  you  to  take  them  in  the  bank  and  take  care 
of  them."  This  direction  was  to  the  same  effect  as  the 
notation  which  it  is  testified  was  on  the  envelope.  Boyd 
was  simply  requested  to  take  the  papers  and  hold  them  for 
Andrew  Joseph  Osborn.  The  grantor  in  the  deeds  did  not 
surrender  control  of  them  nor  place  them  in  escrow  uncon- 
ditionally, to  be  delivered  to  the  grantees  upon  his  death. 
He  reserved  the  right  to  recall  tliem  at  any  time.  This 
clearly  did  not  constitute  a  delivery,  and  the  situation  is  not 
changed  in  this  respect  by  the  fact  tliat  after  the  grantor's 
death  the  deeds  were  placed  on  record  by  the  administrator 
of  his  estate.  They  were  not  produced  by  the  grantees  but 
were  procured  from  the  person  with  whom  they  had  been 
left  by  the  grantor  and  in  whose  possession  they  had  ever 
remained. 

Appellants  contend  further  that  appellee  is  now  estopped 
by  an  order  of  the  county  court  of  McDonough  county  to 
assert  that  he  is  the  heir  of  Andrew  Joseph  Osborn.  In 
support  of  this  contention  they  point  to  the  fact  that  the 
proof  of  heirship  in  the  estate  of  Andrew  Joseph  Osborn 
in  the  county  court  of  McDonough  county  discloses  that 
his  eight  brothers  and  sisters  were  his  only  heirs-at-law. 
When  it  came  time  for  final  settlement  of  the  estate  Earl 
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A.  Mosier  was  notified  in  the  manner  provided  by  statute 
for  service  upon  non-residents.    In  the  order  of  final  settle-, 
ment  it  was  found  and  decreed  that  appellee  was  not  an 
heir  of  Andrew  Joseph  Osbom  and  the  personal  estate  was 
distributed  among  the  brothers  and  sisters  of  the  deceased. 
Appellee  did  not  appeal  from  that  order,  and  it  is  contended 
that  the  same  question  which  was  there  determined  cannot 
be  re-litigated  in  this  suit,  and  that  appellee  cannot  be  heard 
to  say  that  he  is  not  bound  by  the  former  adjudication. 
The  administration  of  an  estate  in  the  probate  court  is  not 
an  action  between  party  and  party  but  is  in  the  nature  of 
a  proceeding  in  rem  acting  directly  on  the  res,  which  is  the 
estate  of  the  deceased.    If  the  court  has  jurisdiction  of  the 
estate  and  the  jurisdiction  is  properly  invoked  the  decree  of 
distribution  is  a  judgment  in  rem,  which  conclusively  de- 
termines the  rights  of  all  parties  interested  just  as  fully  as 
a  decree  in  admiralty  or  any  other  court.     (Ladd  v.  IVeis- 
kopf,  62  Minn.  29.)     A  decree  rendered  against  a  party 
who  is  beyond  the  limits  of  a  State  upon  constructive  notice 
by  publication,  under  our  statute  can  only  affect  the  prop- 
erty within  the  jurisdiction  of  the  court.     The  person  can 
not  be  bound  unless  it  has  been  reached  by  the  process  of 
the  court.     {Harris  v.  Pullman,  84  111.  20.)     It  is  only  in 
cases  where  jurisdiction  of  the  person  has  been  obtained  by 
service  of  process  or  by  the  voluntary  appearance  of  the 
party  in  the  progress  of  the  cause  that  the  party  is  bound 
personally  by  the  judgment  rendered.     The  probate  court 
of  McDonough  county  obtained  no  jurisdiction  over  the 
person  of  appellee,  and  the  order  entered  in  final  settlement 
of  the  estate  of  Andrew  Joseph  Osborn  was  therefore  not 
binding  upon  appellee  except  only  in  so  far  as  it  affected 
the  personal  property  of  the  estate.    The  appellee  was  not 
estopped  to  assert  in  the  litigation  concerning  the  title  to 
the  real  estate  in  question  that  he  was  the  sole  and  only  heir 
of  Andrew  Joseph  Osborn. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  1 1 743. — ^Decree  affirmed.) 
Thomas  H.  Lang,  Appellant,  vs.  Wiluam  C.  Lang  et  al 

Appellees. 

Opinion  Med  June  20,  ipi8. 

1.  Deeds — existence  of  fiduciary  relation,  alone,  will  not  avoid 
conveyance.  The  existence  of  a  fiduciary  relation  does  not  avoid 
a  conveyance  unless  by  reason  of  the  relation  an  undue  advantage 
is  taken  of  the  grantor;  and  a  court  of  equity  will  not  be  war- 
ranted in  setting  aside  such  a  conveyance  where  there  is  not  only 
no  evidence  on  the  part  of  the  complainant  tending  to  show  undue 
advantage,  but  positive  evidence  on  the  part  of  the  defendant  that 
the  conveyance  was  made  without  his  advice  or  suggestion. 

2.  Same — equity  will  not  set  aside  deed  where  parties  are  in 
pari  delicto.  Where  one  conveys  his  interest  in  land  to  his  recent 
guardian  without  consideration  and  for  the  express  purpose  of  put- 
ting such  interest  beyond  the  reach  of  a  judgment  in  an  anticipated 
action,  and  the  grantee,  though  not  advising  the  conveyance,^  ac- 
cepts it  with  full  knowledge  of  its  purpose,  both  parties  are  in  pari 
delicto  and  the  deed  will  not  be  set  aside  in  equity. 

Farmer  and  Carter,  JJ.,  dissenting. 

App^ai,  from  the  Circuit  Court  of  Wayne  county ;  the 
Hon.  J.  C.  Eagl^ton,  Judge,  presiding. 

Richard  L.  Boggs,  (Carroll  C.  Boggs,  of  counsel,) 
for  appellant. 

Creighton  &  Thomas,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Thomas  H.  Lang  filed  his  bill  in  the  circuit  court  of 
Wayne  county  for  the  partition  of  certain  real  estate  in  the 
city  of  Fairfield  which  had  been  owned  by  Minnie  Lang 
and  was  devised  by  her  to  her  three  sons,  the  complainant, 
Charles  Lang  and  William  C.  Lang,  equally.  Charles  Lang 
and  William  C.  Lang  answered  the  bill,  admitting  its  aver- 
ments but  denying  that  the  complainant  had  any  interest  in 
the  property,  for  the  reason,  as  the  answer  alleged,  that  he 
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had  conveyed  his  interest  to  William  C.  Lang.  Thereupon 
the  complainant  amended  his  bill,  alleging  as  to  the  con- 
veyance to  William  C.  Lang  that  he  had  no  recollection  of 
executing  the  alleged  deed;  that  no  such  deed  had  been 
placed  on  record  or  shown  to  him;  that  he  was  born  on 
April  9,  1 88 1,  and  his  father  died  about  April  14,  1888; 
that  his  mother,  Minnie  Lang,  was  his  guardian  until  her 
death,  about  January  i,  1898,  when  he  was  left  in  charge 
of  his  elder  brother,  the  defendant  William  C.  Lang;  that 
the  family,  consisting  of  Mrs.  Lang  and  her  three  sons, 
lived  in  the  property,. occupying  it  together  as  a  homestead, 
and  since  her  death  the  three  brothers  have  resided  in  such 
property  as  their  home,  each  being  regarded  and  treated 
as  owning  an  undivided  one-third  interest  in  it ;  that  Wil- 
liam C.  Lang,  being  the  older  brother,  became  substantially 
the  head  of  the  family  on  the  death  of  the  mother  and 
maintained  toward  the  complainant  the  relation  of  parent, 
protector  and  adviser.  He  was  appointed  executor  of  his 
mother's  will  and  the  guardian  of  the  complainant,  and  the 
complainant,  while  he  was  the  ward  of  William  C.  Lang  and 
living  in  the  same  family  with  him,  and  for  some  years  after 
he  became  of  age,  deferred  to  him  in  all  matters  and  looked 
to  him  as  his  adviser  and  protector  and  as  standing  to  him 
in  the  place  of  his  deceased  parents.  The  complainant  re- 
lied implicitly  on  the  advice,  direction  and  control  of  Wil- 
liam C.  Lang,  and  if  he  executed  any  deed  to  the  property 
it  was  while  he  was  under  the  influence  of  his  brother,  be- 
cause of  his  regard  for  his  brother  as  his  nearest  relative, 
natural  protector  and  adviser.  The  amended  bill  neither 
admits  nor  denies  the  execution  of  the  deed  but  states  that 
no  consideration  existed  for  it;  that  since  its  alleged  exe- 
cution the  complainant  and  William  C.  Lang  have  contin- 
ued to  live  on  the  premises,  always  being  regarded  as  equal 
owners  thereof ;  that  William  C.  Lang  has  never  asserted 
any  rights  under  the  deed  or  claimed  that  he  had  such  deerf 
or  denied  that  the  complainant  was  a  full,  equal  owner  with 
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him ;  that  since  the  death  of  his  mother  Charles  Lang  and 
the  complainant  have  married  and  together  with  their  wives 
now  live  in  the  premises,  and  that  since  the  death  of  their 
mother  the  premises  have  been  in  the  possession  of  the  three 
brothers  as  equal  owners,  no  one  of  them  ever  questioning 
the  complainant's  equal  ownership  therein.  The  amended 
bill  prays  for  cancellation  of  the  deed  and  a  partition  of 
the  premises.  The  answer  of  William  C.  Lang  and  Charles 
Lang,  among  other  things,  alleges  that  after  the  complain- 
ant became  of  age,  and  after  the  discharge  of  William  C. 
Lang,  his  guardian,  the  complainant,  without  the  advice, 
knowledge  or  request  of  William  C.  Lang,  conveyed  all  his 
interest  in  the  premises  to  William  C.  Lang,  w^ho  since  the 
delivery  of  the  deed  has  paid  all  taxes  assessed  against  the 
complainant's  interest  in  the  premises,  and  that  the  deed 
was  made  voluntarily  by  the  complainant  for  the  purpose  of 
placing  his  property  so  that  the  same  could  not  be  reached 
by  legal  process  to  satisfy  any  debt,  judgment  or  demand 
that  might  be  made  against  complainant  by  George  Berg. 
There  was  a  hearing  by  the  court  and  a  decree  was  ren- 
dered dismissing  the  bill  for  want  of  equity,  from  which 
the  complainant  has  appealed. 

The  appellant  admits  that  the  evidence  was  sufficient. to 
justify  the  belief  that  the  deed  was  made  to  avoid  the  pos- 
sible risk  of  a  suit  which  George  Berg  might  bring  against 
the  appellant  for  assault  and  battery,  and  concedes  the  gen- 
eral rule  that  the  law  will  not  relieve  the  grantor  in  a  con- 
veyance of  real  estate  made  to  defraud  creditors.  The  ap- 
peal is  based  upon  the  ground  that  the  case  is  within  the 
exception  which  excludes  the  application  of  the  rule  if  the 
parties  to  the  conveyance  are  not  in  pari  delicto.  To  show 
that  the  appellant  and  William  C.  Lang  were  not  in  pari 
delicto  the  appellant  relies  upon  the  relation  of  trust  and 
confidence  existing  between  himself  and  his  brother,  their 
intimate  personal  and  business  relations  and  the  superiority 
which  the  brother  had  over  the  appellant.     There  is  no 
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doubt  about  the  rule  of  law  that  where  a  conveyance  of  real 
estate  for  the  purpose  of  defrauding  creditors  is  induced 
by  the  advice  of  the  grantee,  who  holds  a  relation  of  trust 
and  confidence  to  the  grantor,  a  court  of  equity  will  give 
relief  to  the  grantor  notwithstanding  the  fraud,  (Herrick 
V.  Lynch,  150  111.  283,)  and  that  the  existence  of  the  fiduci- 
ary relation  imposes  upon  the  grantee  the  burden  of  show- 
ing that  improper  influence  was  not  used  by  the  person  in 
whom  the  trust  was  reposed  for  the  purpose  of  procuring 
the  conveyance. 

Only  three  witnesses  testified  in  this  case :  the  appellant, 
the  appellee  William  C.  Lang,  and  the  lawyer  who  wrote 
the  deed.  The  deed  was  executed  October  16,  1902,  soon 
after  the  appellant  had  attained  his  majority  and  soon  after 
the  settlement  in  the  county  court  by  William  C.  Lang  as 
his  guardian.  The  evidence  as  to  the  possession  of  the 
property  after  the  mother's  death,  the  manner  in  which  it 
was  occupied  and  used  by  the  three  brothers,  the  amount 
received  from  it  and  expended  on  it  and  the  control  exer- 
cised over  it  is  not  material  to  the  determination  of  the 
question  on  which  the  decision  of  the  case  depends.  In 
regard  to  the  circumstances  under  which  the  deed  was  exe- 
cuted the  testimony  of  the  appellant  is  no  more  definite 
than  the  allegations  of  his  bill.  He  professed  ignorance  in 
regard  to  the  execution  of  the  deed,  and  stated  that  if  he 
signed  it  it  was  because  William  told  him  to,  by  reason  of 
the  confidence  he  had  in  William.  On  his  direct  examina- 
tion he  stated  he  did  not  have  any  remembrance  of  sign- 
ing the  deed  and  did  not  sign  it.  On  his  cross-examination 
he  said :  "No,  sir ;  I  do  not  say  that  I  did  not  sign  it,  but 
I  do  say  that  if  I  did  it  was  because  William  C.  told  me 
to;  but  I  do  not  remember  of  signing  any  paper  whatever." 
And  again :  "If  they  made  this  deed  to  William  Lang  for 
my  interest  in  the  property  so  that  they  could  not  make 
judgment  against  me  I  do  not  remember  it."  A.  M.  Elliott 
testified  that  he  was  an  attorney  and  prepared  the  deed; 
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that  it  was  in  his  handwriting  and  he  was  present  when  it 
was  signed ;  that  Thomas  Lang  had  him  prepare  it,  and  he 
does  not  think  anyone  was  there  at  the  time  but  the  appel- 
lant. The  appellant  told  him  that  he  had  had  some  trouble 
with  George  Berg,  who  was  going  to  sue  him  for  personal 
injury,  and  that  he  wanted  things  fixed  so  that  Berg  could 
not  get  anything  out  of  him.  After  the  deed  was  executed 
the  witness  gave  it  to  Thomas  Lang.  He  did  not  remem- 
ber whether  he  talked  to  William  about  it  before  the  deed 
was  executed  or  not.  The  appellee  William  C.  Lang  testi- 
fied that  the  appellant  delivered  the  deed  to  him  and  that  he 
has  had  possession  of  it  since  its  delivery ;  that  he  was  not 
in  Elliott's  office  when  the  deed  was  made ;  that  appellant 
threw  it  on  the  stand  and  said  it  was  a  deed  to  his  share 
of  ^e  property  and  that  he  was  making  it  so  that  Berg 
could  not  get  a  judgment  against  him.  William  testified 
that  he  never  had  any  conversation  with  Elliott  concerning 
the  deed  before  it  was  made,  and  knew  nothing  about  it 
until  after  it  was  made  and  Elliott  came  by  one  day  and 
said  that  the  appellant  had  made  a  deed  for  one-third  of 
the  estate. 

There  is  not  the  slightest  evidence  that  William  C.  Lang 
had  anything  to  do  in  procuring  the  execution  of  the  deed, 
that  he  suggested  it,  advised  it  or  had  any  knowledge  of  it 
before  its  delivery  to  him.  The  plan  of  conveying  the  prop- 
erty so  as  to  avoid  the  payment  of  any  liability  to  Berg 
originated  with  the  complainant  and  was  carried  out  by  him 
without  suggestion  or  advice,  so  far  as  the  evidence  shows. 
There  is  positive  evidence  that  it  was  without  the  sugges- 
tion or  advice  of  William  C.  Lang.  The  existence  of  a 
fiduciary  relation  does  not  avoid  a  conveyance  unless  by 
reason  of  the  relation  an  undue  advantage  is  taken  of  the 
grantor.  The  evidence  here  shows,  on  the  contrary,  that 
no  such  advantage  was  taken. 

The  decree  of  the  circuit  court  dismissing  the  bill  was 
right  and  will  be  affirmed.  ^^^^^^  ^^^^^^ 
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Subsequently,  after  a  rehearing  had  been  granted,  the 
following  additional  opinion  was  filed : 

Per  Curiam:  We  have  again  reviewed  the  evidence 
in  this  case,  being  moved  so  to  do  by  the  earnest  conten- 
tion of  the  appellant's  counsel  in  the  very  strong  and  con- 
vincing petition  filed  by  them.  We  may  concede,  and  do 
concede,  that  there  was  a  confidential  relation  existing  be- 
tween appellee  William  C.  Lang  and  appellant  at  the  date 
of  appellant's  deed  to  William  similar  in  character  to  that 
of  guardian  and  ward,  as  appellant  had  been  the  ward  of 
William,  and  William,  as  his  guardian,  had  only  been  dis- 
charged about  four  months  prior  to  the  making  of  the  deed 
and  was  at  that  time  managing  the  business  matters  of  ap- 
pellant The  law  is,  in  such  cases,  that  a  deed  by  which 
the  guardian  obtains  the  property  of  his  ward  without  con- 
sideration being  paid  therefor  is  prima  facie  voidable, — 
1.  e.,  that  the  burden  of  proof  rests  upon  the  guardian,  and 
not  the  ward,  to  show  that  the  deed  is  valid  and  binding. 
Tkomas  v.  Whitney,  i86  111.  225. 

In  answer  to  appellant's  contention  that  the  deed  was 
prima  facie  voidable,  appellees'  reply  was  that  the  deed  was 
made  by  appellant  for  the  fraudulent  purpose  of  prevent- 
ing a  supposed  creditor,  or  one  who  might  have  a  right  of 
action  against  him,  from  collecting  whatever  judgment  he 
might  obtain  against  appellant.  Appellant's  rejoinder  is,  in 
substance,  that  while  his  conduct  in  making  the  deed,  and 
also  that  of  William  in  accepting  the  same,  is  not  clean- 
handed and  that  both  of  them  are  in  delicto  concerning  the 
fraudulent  deed,  still  they  are  not  in  pari  delicto,  and  that 
William  is  much  more  blameworthy  than  appellant  in  the 
making  of  the  deed  and  that  he  was  the  real  procuring  cause 
in  the  making  thereof.  We  have  re-examined  the  evidence 
with  great  care  and  have  again  reached  the  conclusion  that 
the  finding  of  the  lower  court  that  the  parties  to  the  deed 
are  in  pari  delicto  is  abundantly  sustained  by  the  evidence. 
While  William  admitted  accepting  the  deed  well  knowing 
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that  it  was  executed  for  the  fraudulent  purpose  aforesaid, 
he  has  by  the  weight  of  the  evidence  shown  that  appellant 
made  the  deed  voluntarily  for  the  fraudulent  purpose  afore- 
said and  without  solicitation  on  the  part  of  William.  There- 
fore the  acts  of  both  parties  must  be  considered  as  in  pari 
delicto,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 

Farmer  and  Carter,  JJ.,  dissenting. 


(No.  1 1 829. — Judgment  affirmed.) 
Logan  B.  Fruit,  Defendant  in  Error,  vs.  The  Industriai. 
Board  of  Illinois  et  aL — (John  W.  Green,  Plaintiff 
in  Error.) 

Opinion  Hied  June  20,  ipi8. 

1.  Workmen's  compensation — zvhcn  motion  to  quash  writ  of 
certiorari  is  properly  overruled.  A  motion  in  the  circuit  court  to 
quash  an  alias  writ  of  certiorari  to  review  a  decision  of  the  Indus- 
trial Board  on  the  ground  that  the  proceeding  for  certiorari  was 
not  commenced  within  twenty  days  from  the  receipt  of  the  notice 
of  said  decision  must  be  supported  by  a  showing  that  the  facts 
recited  in  the  motion  are  true,  and,  in  the  absence  of  any  showing 
as  to  when  the  notice  was  received,  a  statement  in  the  ahas  writ 
that  the  original  prcecipe  was  filed  within  the  statutory  period  will 
be  presumed  to  be  correct  and  the  motion  should  be  overruled. 

2.  Same — a  retail  coal  dealer  is  not  engaged  in  extra-hazardous 
occupation.  Where  an  employer  is  engaged  in  conducting  a  retail 
coal  business  and  hires  teamsters  to  make  deliveries  to  his  custom- 
ers the  hauling  of  the  coal  is  a  mere  incident  to  the  business  and 
does  not  constitute  the  employer  a  carrier  by  land  within  the  mean- 
ing of  the  Workmen's  Compensation  act,  and  the  business  of  a 
retail  coal  dealer  does  not  come  within  any  of  the  various  occupa- 
tions classified  in  said  act  as  extra-hazardous. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county; 
the  H*on.  W.  K.  Whitfield,  Judge,  presiding. 

Chester  A.  Smith,  for  plaintiff  in  error. 

Jack  &  Boggess,  for  defendant  in  error. 
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Mr.  Chiei^  Justice  Duncan  delivered  the  opinion  of 
the  court  : 

Logan  B.  Fruit,  defendant"  in  error,  was  engaged  in  the 
retail  coal  business  in  the  city  of  Decatur.     He  purchased 
coal  by  the  car-load  and  sold  it  by  the  ton,  charging  to  his 
customers  $2.50  per  ton  at  his  place  of  business  where  the 
customers  did  their  own  hauling  to  their  bins  and  $3  per 
ton  where  he  delivered  it  to  the  customers'  bins,  the  extra 
fifty  cents  per  ton  being  for  the  hauling  and  delivery  of 
the  coal.     In  connection  with  his  coal  business  he  owned 
and  used  several  teams,  cared  for  and  fed  by  the  teamsters 
who  delivered  the  coal  for  him.    When  defendant  in  error 
was  out  of  coal  at  his  coal  yard,  in  order  to  keep  his  teams 
busy  he  would  send  them  to  the  local  mines  and  have  his 
deliveries  of  coal  made  from  the  mines  to  his  customers.    In 
addition  to  his  coal  business  he  contracted  with  a  Decatur 
w^holesale  grocery  firm,  under  which  he  made  deliveries  of 
groceries  to  their  customers.     Defendant  in  error  also  had 
his  teamsters  do  other  hauling  for  himself  in  connection 
with  his  business,  other  than  the  hauling  of  coal.     Plain- 
tiff in  error  was  employed  in  August,  19 14,  by  the  defend- 
ant in  error  as  one  of  his  teamsters  to  haul  and  deliver  coal 
to  his  customers,  and  continued  to  work  for  him  up  to 
January  i,  1915,  at  $2  per  day  or  $12  per  week.    On  said 
latter  date  plaintiff  in  error  and  E.  M.  Crowell,  a  fellow- 
workman,  undertook  to  move  some  hay  for  defendant  in 
error,  at  his  request,  from  the  hay  barn  he  had  been  using 
in  his  business  to  another  bam  to  which  he  was  moving  his 
teams.    While  loading  the  hay  on  the  wagon  two  bales  fell 
therefrom,  knocking  Green  from  the  wagon  to  the  frozen 
ground.     He  was  picked  up  unconscious,  taken  to  a  shop 
near  by,  given  some  temporary  treatment,  and  was  later 
carried  to  his  home  and  given  medical  attention.     A  con- 
tused wound  was  found  on  his  head  and  his  back  was  in- 
jured.    He  was  confined  to  his  home  until  March  2  and 
was  under  the  doctor's  care  until  July  2,  191 5.     He  was 
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unconscious  for  five  or  six  days,  and  the  record  evidence 
shows  that  he  was  seriously  injured  by  the  fall.  Defend- 
ant in  error  paid  him  $6  a  w^ek  for  some  time  after  the  in- 
jury and  until  he  had  paid  him  a  total  of  $123.  On  his 
refusal  to  continue  the  payments  plaintiff  in  error  served  a 
demand  upon  him  in  writing,  as  provided  by  the  Workmen's 
Compensation  act.  The  arbitration  committee  found  that 
he  was  totally  incapacitated  from  work  for  a  period  of  46 
weeks  and  that  he  was  entitled  to  the  siun  of  $6  a  week 
from  the  eighth  day  after  the  injury  to  the  time  of  the  hear- 
ing, or  a  total  of  $276,  of  which  there  was  a  balance  due  of 
$153,  and  that  he  was  entitled  to  the  further  compensation 
of  $3  a  week  for  a  period  of  370  weeks,  and  to  a  physician's 
bill  of  $22.  Upon  appeal  to  the  Industrial  Board  his  com- 
pensation was  fixed  at  $6  a  week  for  20  weeks  and  $3  a 
week  for  396  weeks,  the  decision  of  the  Industrial  Board 
being  entered  July  26,  1916.  Defendant  in  error  sued  out 
a  writ  of  certiorari  from  the  circuit  court  of  Macon  county 
to  review  the  decision  of  the  Industrial  Board.  That  court 
overruled  the  decision  of  the  board  and  quashed  the  pro- 
ceedings and  certified  that  the  case  is  one  proper  to  be  re- 
viewed by  this  court,  and  the  plaintiff  in  error  has  sued  out 
this  writ. 

Plaintiff  in  error  filed  a  motion  in  the  circuit  court  to 
quash  the  alias  writ  of  certiorari  and  among  the  grounds 
therefor  insisted  that  the  proceeding  for  certiorari  was  not 
commenced  within  twenty  days  after  the  receipt  of  the  de- 
cision of  the  Industrial  Board  by  defendant  in  error,  as  pro- 
vided by  statute,  and  that  the  same  is  barred  by  the  Statute 
of  Limitations.  That  contention  is  renewed  in  this  court 
as  one  of  the  grounds  for  reversal  of  the  judgment  of  the 
circuit  court.  The  procedure  is  under  the  act  of  191 5.  That 
statute  provides  that  such  suit  by  writ  of  certiorari  or  in 
chancery  shall  be  commenced  within  twenty  days  of  the 
receipt  of  notice  of  the  decision  of  the  board,  and  the  suit 
is  barred  unless  it  is  commenced  within  such  time.     The 
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record,  however,  shows  that  a  petition  for  an  alias  writ  was 
filed  with  the  circuit  clerk  of  Macon  county  December  28, 
19 16,  and  that  writ  contains,  among  other  recitals,  the  fol- 
lowing: "Whereas,  application  was  made  to  the  under- 
signed clerk  of  the  circuit  court  of  Macon  county,  Illinois, 
by  prcBcipe  bearing  date  August  8,  1916,  for  the  issuance 
of  the  writ  of  certiorari  directed  to  the  Industrial  Board 
of  the  State  of  Illinois  in  the  above  entitled  case,  which 
writ  was  not  rettyned  duly  served,  as  provided  by  law,"  etc. 
The  date  on  which  the  Industrial  Board  rendered  its  deci- 
sion is  shown  to  be  July  26,  1916.  No  showing  is  made  in 
the  record  of  the  date  when  the  notice  of  that  decision  was 
served  upon  defendant  in  error.  To  sustain  his  motion  it 
was  incumbent  on  plaintiff  in  error  to  make  a  showing  that 
the  facts  recited  in  his  motion  were  true.  In  the  absence 
of  any  such  showing  in  the  record  it  will  be  presumed  from 
the  above  statement  in  the  alias  writ  that  it  correctly  states 
the  facts  and  that  the  original  prcccipe  for  the  writ  was  filed 
within  the  statutory  period  but  was  not  served  according 
to  law,  which  necessitated  the  issuance  of  the  alias  writ. 
The  motion  of  the  plaintiff  in  error  was  therefore  properly 
overruled. 

The  further  contention  of  the  plaintiff  in  error  that  the 
court  erred  in  quashing  the  proceedings  of  the  Industrial 
Board  on  the  ground  that  the  Workmen's  Compensation 
act  did  not  apply  to  this  case  because  defendant  in  error 
was  not  engaged  in  any  extra-hazardous  occupation  within 
the  meaning  of  sipction  3  of  that  act,  and  that  neither  party 
thereto  had  filed  an  election  to  be  bound  by  the  act,  cannot 
be  sustained.  It  is  argued  very  earnestly  by  plaintiff  in 
error  that  the  enterprise  in  which  defendant  in  error  was 
engaged  comes  under  the  statutory  designation  of  "carriage 
by  land,"  which  is  named  in  the  act  as  one  of  the  extra- 
hazardous occupations.  The  stipulations  in  the  record  are 
to  the  effect  that  there  was  no  election  to  be  bound  by  the 
Workmen's  Compensation  act  and  that  the  injury  occurred 
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in  the  course  of  the  employment.  The  business  or  enter- 
prise in  which  defendant  in  error  was  engaged  and  in  which 
plaintiff  in  error  was  employed  when  he  was  injured  was 
that  of  conducting  a  retail  coal  business.  The  hauling  and 
the  delivery  of  the  coal  were  mere  incidents  of  that  business. 
Defendant  in  error  was  not  hauling  and  delivering  coal  tor 
anyone  but  himself,  and  was  therefore  not  engaged  in  the 
business  or  enterprise  of  carriage  by  land  as  such  dealer  in 
coal.  In  such  business  he  was  neither  a  common  carrier  of 
persons  or  property  nor  a  private  carrier  for  hire.  He  was 
simply  conducting  his  own  business  of  a  retail  coal  dealer, 
and  the  delivery  of  the  coal  or  hauling  of  the  same  was  not 
the  business  of  the  defendant  in  error  but  a  mere  incident 
of  it,  as  was  also  the  hauling  of  the  hay  or  feed  or  any  other 
product  that  was  necessary  or  convenient  in  the  prosecu- 
tion of  his  business.    Hochspeier  v.  Industrial  Board,  278 

111.  523. 

It  is  not  material  to  inquire  or  to  decide  whether  or 
not  defendant  in  error's  business  or  occupation  of  hauling 
and  delivering  goods  for  a  wholesale  house  was  a  business 
or  enterprise  properly  classed  as  carriage  by  land,  as  plain- 
tiff in  error  was  not,  at  the  time  he  was  injured,  employed 
in  or  working  in  that  line  of  employment  or  doing  anything 
in  the  way  of  hauling  or  otherwise  that  was  connected  with 
that  business.  (  Vaughan's  Seed  Store  v.  Simonini^  275  111. 
477.)  Defendant  in  error's  business  or  occupation  as  a  re- 
tail coal  dealer  does  not  come  within  any  one  of  the  various 
businesses,  enterprises  or  occupations  classified  in  the  Work- 
men's Compensation  act  as  extra-hazardous.  The  judgment 
of  the  circuit  court  is  right,  as  the  Industrial  Board  had  no 
jurisdiction  in  this  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1 573. — Judgment  affirmed.) 
The  People  ex  rel.  William  L.  O'Connell,  County  Col- 
lector, Plaintiff  in  Error,  vs,  Charles  Schwartz  et  al. 
Defendants  in  Error. 

•  Opinion  filed  June  20,  ipi8. 

1.  Drainage — when  objectors  are  estopped  to  set  up  legal  ob- 
jections to  an  assessment.  On  application  by  the  county  collector 
for  judgment  for  an  installment  of  a  farm  drainage  assessment  land 
owners  cannot  object  that  the  entire  assessment  is  void  because  of 
the  disregard  of  statutory  requirements  and  that  it  is  levied  to  pay 
prior  indebtedness,  where  they  filed  objections  to  the  applications 
for  judgment  for  previous  installments  of  the  same  assessment, 
which  were  overruled  and  judgment  and  order  of  sale  entered. 

2.  Same — objectors  not  estopped  to  insist  previous  assessments 
have  equaled  benefits.  Under  the  constitutional  right  of  every 
property  owner  to  a  hearing  on  the  question  whether  a  drainage 
assessment  exceeds  the  benefits  to  the  land,  objectors  to  the  appli- 
cation of  the  county  collector  for  judgment  for  a  seventh  install- 
ment of  a  farm  drainage  assessment  are  not  estopped  to  insist  that 
the  payments  of  previous  assessments  and  installments  have  equaled 
the  total  benefits  derived  from  the  entire  improvement. 

Writ  of  Error  to  the  County  Court  of  Cook  county ; 
the  Hon.  John  E.  Owens,  Judge,  presiding. 

Otto  F.  Reich,  (George  A.  Mason,  of  counsel,)  for 
plaintiff  in  error. 

John  G.  Drennan,  and  Frederic  R.  DeYoung,  for 
defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Cook  county  sustained  objections 
of  the  defendants  in  error  to  the  application  of  the  county 
collector  for  judgment  and  order  of  sale  of  their  lands  for 
the  seventh  installment  of  assessment  No.  2  of  the  Calumet 
Drainage  District  No.  i  of  the  towns  of  Thornton  and  Bre- 
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men,  and  refused  judgment.  The  record  has  been  brought 
to  this  court  for  review  by  writ  of  error. 

To  the  application  of  the  collector  fifty-four  objections 
were  filed,  some  in  the  nature  of  legal  objections  to  the 
whole  assessment  and  others  upon  the  ground  that  the  as- 
sessments already  paid  equaled  all  the  benefits  to  the  lands. 
The  legal  objections  which  are  insisted  upon  in  argument 
to  sustain  the  judgment  are :  ( i )  That  assessment  No.  2 
was  void  because  in  levying  it  the  statutory  requirements 
were  disregarded;  and  (2)  that  a  drainage  assessment  can 
not  be  levied  to  pay  a  prior  indebtedness. 

The  objectors  were  estopped  from  making  these  objec- 
tions on  the  application  for  judgment  for  the  seventh  in- 
stallment for  the  reason  that  they  filed  objections  to  appli- 
cations for  judgment  for  previous  installments  of  the  same 
assessment  and  the  objections  were  overruled  and  judgment 
and  order  of  sale  entered.  An  application  was  made  for 
judgment  and  order  of  sale  for  the  non-payment  of  the 
first  and  second  installments.  They  filed  objections  which 
were  held  insufficient  by  the  county  court  and  judgment  was 
entered,  from  which  they  prosecuted  an  appeal  to  this  court 
and  the  judgment  was  affirmed.  {People  v.  Gunzenhauser, 
237  111.  262.)  They  also  filed  objections  to  the  applica- 
tion for  judgment  for  the  third  installment  and  there  was 
a  judgment  for  that  installment.  Section  66  of  the  Local 
Improvement  act  contains  a  special  provision  applicable  only 
to  special  assessments  levied  by  cities,  villages  and  towns, 
which  prohibits  interposing  any  defense  affecting  the  valid- 
ity of  the  proceeding  subsequent  to  a  first  application  for  a 
judgment,  and  that  provision  has  been  sustained  in  numer- 
ous cases,  but  before  that  provision  was  enacted  this  court 
had  decided  that  a  judgment  sustaining  objections  to  the 
validity  of  an  ordinance  for  a  special  assessment  operates 
as  an  estoppel  by  verdict  in  a  subsequent  application  for 
judgment  on  a  later  installment.  (Markley  v.  People,  171 
111.  260.)     This  was  upon  the  ground  that  when  a  matter. 
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whether  consisting  of  one  or  many  questions,  has  been  ad- 
judicated by  a  court  of  competent  jurisdiction  it  is  to  be 
deemed  finally  and  conclusively  settled  in  any  subsequent 
litigation  between  the  same  parties  where  the  same  ques- 
tion or  questions  arise.  In  holding  that  a  judgment  over- 
ruling objections  to  an  application  for  judgment  of  sale  for 
one  installment  is  conclusive  on  an  application  for  judgment 
for  a  subsequent  installment,  the  decisions  have  been  based 
not  only  upon  section  66  but  upon  the  general  rule  of  law 
that  the  judgment  is  final  and  conclusive  as  to  all  objections 
which  were  or  could  have  been  made  and  litigated  on  the 
application  for  judgment  on  prior  installments.  Gross  v. 
People,  193  111.  260. 

Another  objection  to  the  application  was  that  the  aggre- 
gate of  all  the  assessments  levied  upon  the  lands  exceeded 
the  benefits,  and  that  payments  already  made  were  equal  to 
all  the  benefits  derived  from  the  whole  system  of  drainage. 
The  court  personally  examined  the  premises  and  heard  evi- 
dence and  sustained  this  objection  and  refused  judgment 
accordingly.  The  district  was  organized  in  1905  for  a  com- 
bined system  of  drainage  under  the  Farm  Drainage  act  of 
June  27,  1885.  The  plan  of  drainage  adopted  was  for  two 
main  ditches  and  for  two  auxiliary  or  lateral  ditches.  A 
first  assessment  of  $35,000  was  levied  on  September  6,  1905, 
and  divided  into  five  installments.  The  work  was  com- 
menced, but  the  assessment  being  insufficient  to  pay  the  cost 
of  the  work,  subsequent  assessments  were  made  from  time 
to  time  for  the  completion  of  the  original  plan,  as  follows : 
Assessment  No.  2  for  $42,000  was  levied  May  15,  1906, 
divided  in  ten  installments ;  assessment  No.  3  for  $30,000 
was  levied  on  March  10,  1908,  and  not  divided;  assessment 
No.  4  for  $33,428.62  was  levied  July  21,  1909,  divided  in 
two  installments;  and  assessment  No.  5  for  $34,400  was 
levied  on  March  20,  191 2,  and  divided  in  two  installments. 
The  total  assessments  aggregated  $174,928.62.  •  The  ob- 
jectors had  filed  objections  to  the  collection  of  the  fourth 
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installment  of  assessment  No.  i,  the  above  noted  objections 
to  assessment  No.  2  and  to  the  third  installment  of  assess- 
ment No.  3,  and  they  had  paid  in  full  the  first,  third  and 
fourth  assessments  and  the  first  six  installments  of  the  sec- 
ond assessment.  Neither  the  former  judgments  nor  the 
payments  previously  made  estopped  the  objectors  nor  af- 
fected in  any  manner  their  right  to  insist  that  the  payments 
made  were  equal  to  the  benefits  received.  The  power  to 
levy  special  assessments  for  drainage  purposes  is  given  by 
section  31  of  article  4  of  the  constitution,  which  author- 
izes such  assessments  upon  property  benefited,  with  the 
necessary  limitation  that  assessments  cannot  exceed  bene- 
fits. The  constitutional  provision  cannot  be  disregarded  or 
evaded,  and  in  no  case  can  the  aggregate  amount  of  all  as- 
sessments exceed  the  benefits  to  the  lands  assessed.  Every 
owner  of  property  has  a  right  to  a  hearing  on  the  ques- 
tion whether  an  assessment  exceeds  benefits,  and  under  the 
Drainage  law  the  first  opportunity  is  upon  application  for 
judgment  against  his  land.  (Havana  Township  Drainage 
District  v.  Kelsey,  120  111.  482;  Winkelmann  v.  Drainage 
District,  170  id.  37;  People  v.  Welch,  252  id.  167;  People 
v.  Brown,  253  id.  578;  People  v.  Burrall,  258  id.  509.) 
The  validity  of  the  proceedings  for  the  assessment  was  in- 
volved in  the  former  application,  but  the  objection  that  the 
aggregate  assessment  exceeded  benefits  was  not  available 
so  long  as  the  assessment  being  collected  did  not  exceed 
the  benefits.  Notwithstanding  former  judgments  or  pay- 
ments the  objectors  were  not  estopped  to  insist  that  the 
payment  of  prior  assessments  equaled  all  benefits  received 
and  that  any  further  payment  would  be  in  excess  of  such 
benefits.  {People  v.  Whitesell,  262  111.  387;  People  v. 
Garner,  267  id.  396;  People  v.  LeTempt,  272  id.  586.) 
The  assessments  having  all  been  successively  levied  for  the 
scheme  of  drainage  originally  planned  and  carried  out,  it 
was  not  a  question  whether  the  land  of  the  objectors  would 
be  benefited  the  amount  of  the  seventh  installment  of  the 
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second  assessment  when  it  was  made,  but  whether  the 
amounts  already  paid  by  the  objectors  equaled  the  total 
benefits  derived  from  the  lands  from  the  whole  improve- 
ment. Drainage  assessments  are  unlike  special  assessments 
by  municipalities,  where  the  question  whether  an  assessment 
exceeds  benefits  is  determined  on  an  application  for  confir- 
mation of  the  assessment,  but  the  first  chance  to  make  an 
objection  is  on  application  for  judgment  and  order  of  sale. 
The  judgment  is  affirmed.  judgment  affirmed. 


(No.  1 1 993. — Appellate  Court  reversed;  circuit  court  affirmed.) 
Everett  Smith,  Plaintiff  in  Error,  vs.  The  County  of 
Logan,  Defendant  in  Error. 

Opinion  Med  June  20,  ipi8, 

1.  Construction — statutes  are  construed  to  ascertain  and  give 
effect  to  the  intention  of  the  legislature.  The  object  of  construing 
a  statute  is  to  ascertain  and  give  effect  to  the  intention  of  the 
legislature,  and  in  seeking  this  intention  the  court  will  consider  the 
existing  circumstances,  the  necessity  for  the  act  and  the  object  to 
be  attained,  in  connection  with  the  language  used  in  the  statute. 

2.  Fees  and  SAI.ARIES — act  of  igi2,  fixing  salaries  of  State's  at- 
torneys, construed.  Under  the  act  of  1912,  (Laws  of  1911-12,  p.  88,) 
State's  attorneys  in  counties  containing  not  less  than  30,000  and  not 
more  than  51,000  inhabitants  are  entitled  to  an  annual  salary  of 
$3500  to  be  paid  from  the  county  treasury,  in  addition  to  the  $400 
paid  annually  from  the  State  treasury. 

3.  Interest — when  a  municipal  corporation  is  not  chargeable 
with  interest.  Interest  cannot  be  recovered  in  the  absence  of  an 
express  agreement  or  a  statute  authorizing  it,  and,  in  the  absence 
of  express  agreement,  a  municipal  corporation  is  not  chargeable 
with  interest  except  where  money  is  wrongfully  obtained  and  ille- 
gally withheld. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county ;  the  Hon.  T.  M.  Harris,  Judge, 
presiding. 
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B^ACH  &  Trapp,  and  McCormick  &  Murphy,  for 
plaintiff  in  error. 

Covey  &  Woods,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  in  assumpsit  brought  in  the  circuit 
court  of  Logan  county  against  said  county  to  recover  for 
salary  claimed  to  be  due  plaintiff  in  error  as  State's  attor- 
ney of  the  county.  Jury  was  waived  and  the  cause  sub- 
mitted to  the  court  upon  stipulation  of  facts.  The  court, 
after  a  hearing,  entered  judgment  against  the  county  in  the 
sum  of  $5250.  The  case  was  taken  by  appeal  to  the  Appel- 
late Court,  where  the  judgment  of  the  circuit  court  was  re- 
versed and  a  judgment  entered  in  the  Appellate  Court  in 
favor  of  plaintiff  in  error  against  said  county  of  Logan  in 
the  sum  of  $3650  and  costs.  The  case  has  been  brought 
here  on  petition  for  certiorari. 

The  principal  question  involved  in  this  case  depends 
upon  the  construction  that  should  be  given  to  an  act  fix- 
ing the  salaries  of  State's  attorneys,  in  force  July  i,  1912, 
(Laws  of  1911-12,  p.  88,)  and  particularly  to  portions  of 
section  i  and  section  3  of  said  act,  which  read  as  follows : 

"Sec.  I.  That  there  shall  be  allowed  to  the  several  State's 
attorneys  in  this  State,  hereafter  elected,  for  services  to  be 
rendered  by  them,  the  following  annual  salary,  to-wit :  To 
each  State's  attorney  in  counties  not  exceeding  30,000  in- 
habitants, the  sum  of  $100  per  each  1000  inhabitants  and 
major  fraction  thereof,  the  said  salary  to  be  in  addition  to 
that  now  provided  by  law  to  be  paid  by  the  State :  Pro- 
vided, hozvever,  that  the  maximum  sum  to  be  paid  any 
State's  attorney  in  any  of  such  counties  shall  not  exceed 
the  sum  of  $2500  per  annum.  To  each  State's  attorney  in 
counties  containing  not  less  than  30,000  inhabitants  and  not 
more  than  51,000  inhabitants,  the  sum  of  $3500  per  annum ; 
to  each  State's  attorney  in  counties  containing  not  less  than 
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51,000  inhabitants  and  not  more  than  100,000  inhabitants, 
the  sum  of  $5000  per  annum  in  the  aggregate,  which  sum 
shall  include  the  salary  which  is  to  be  paid  out  of  the  State 
treasury  as  now  provided  by  law ;  to  each  State's  attorney 
in  counties  containing  not  less  than  100,000  inhabitants  and 
not  more  than  250,000  inhabitants,  the  sum  of  $6000  per 
annum;  to  each  State's  attorney  in  counties  of  more  than 
250,000  inhabitants,  the  sum  of  $10,000  per  annum.  The 
population  of  all  counties  for  the  purpose  of  fixing  salaries 
as  herein  provided  shall  be  based  upon  the  last  Federal  cen- 
sus immediately  previous  to  the  election  of  State's  attorney 
in  each  county." 

"Sec.  3.  The  salaries  of  State's  attorneys,  excepting  that 
part  which  is  to  be  paid  out  of  the  State  treasury  as  now 
provided  by  law,  shall  be  paid  out  of  the  county  treasury 
of  the  county  in  which  the  State's  attorney  shall  reside, 
in  quarterly  annual  installments  on  the  order  of  the  county 
board  on  the  treasurer  of  said  county." 

The  object  of  construing  a  statute  is  to  ascertain  and 
give  effect  to  the  intention  of  the  legislature.  ,  The  intention 
of  the  law-makers  is  the  law.  It  is  to  be  gathered  from  the 
necessity  or  reason  of  the  enactment  and  the  meaning  of 
the  words,  enlarged  or  restricted  according  to  their  real  in- 
tent. In  seeking  this  intention  the  court  will  always  have 
regard  to  existing  circumstances,  contemporaneous  condi- 
tions, .the  object  sought  to  be  attained  by  the  statute  and 
the  necessity  or  want  of  necessity  for  its  adoption.  It  must 
also  have  in  mind  the  language  used  by  the  legislature,  the 
evil  to  be  remedied  and  the  object  to  be  attained.  In  con- 
struing a  statute  the  court  will  not  be  confined  to  its  literal 
meaning.  A  thing  within  the  intention  is  regarded  within 
the  statute  although  not  within  the  letter.  A  thing  within 
the  letter  is  not  within  the  statute  if  it  is  not  within  the  in- 
tention. When  the  intention  has  been  thus  ascertained  from 
the  reading  of  the  statute,  words  may  be  modified  or  al- 
tered so  as  to  obviate  all  inconsistencies  with  such  inten- 
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tion.  (People  v.  Commissioners  of  Highways,  270  111.  141 ; 
Hoyne  v.  Danisch,  264  id.  467 ;  Warner  v.  King,  267  id. 
82;  People  V.  Bradford,  267  id.  486.)  Rules  of  construc- 
tion have  lost  force  and  importance  in  recent  years  because 
it  is  more  and  more  recognized  that  the  paramount  duty  of 
the  judicial  interpreter  is  to  put  upon  the  language  of  the 
legislature  its  plain  and  rational  meaning  in  order  to  pro- 
mote the  object  thereby  sought  to  be  obtained.  (Endlich  on 
Int.  of  Statutes,  sec.  329;  Warner  v.  Ki7\g,  supra,)  Such 
rules  should  be  used  to  assist  in  ascertaining  the  legislative 
intention  and  not  to  obstruct  or  overthrow  such  intent. 

The  office  of  State's  attorney  was  created  iri  this  State 
by  section  22  of  article  6  of  the  constitution  of  1870.  By 
the  Fees  and  Salaries  act  of  1872  it  was  provided  that  there 
should  be  allowed  to  all  State's  attorneys  in  the  State  for 
services  rendered  by  them,  fees  and  salaries  as  follows: 
"To  each  State's  attorney  the  sum  of  $400,"  which  shall 
be  paid  to  him  quarterly  by  the  State.  (Kurd's  Stat.  1917, 
p.  1499.)  The  same  act  also  provided  that  he  should  re- 
ceive certain  enumerated  fees  for  his  services  as  State's  at- 
torney. It  is  clear  tliat  under  this  act  it  was  the  plain  legis- 
lative intention  that  the  State's  attorney  should  obtain  his 
salary  from  two  sources :  one  a  salary  from  the  State  of 
$400,  and  the  other  from  fees  and  commissions  collected  in 
the  prosecution  of  certain  cases.  This  statute  was  amended 
from  time  to  time,  and  in  1903  an  amendment  was  enacted 
which  contained  a  proviso  for  submission  to  the  vote  of  the 
people  of  the  county,  providing  that  the  State's  attorneys 
in  counties  of  two  classes  should  receive  in  lieu  of  fees  and 
commissions  a  salary  to  be  fixed  by  the  county  board.  It 
may  be  said  in  this  connection  that  there  had  been  legisla- 
tion as  to  tlie  State's  attorney  of  Cook  county  long  before 
this,  fixing  his  salary  at  a  stated  sum,  to  be  paid,  in  addi- 
tion to  the  $400  paid  by  the  State,  out  of  the  county  treas- 
ury of  Cook  county.  The  Fees  and  Salaries  act  was  again 
am_ended  in  1907.     In  191 1  the  legislature  enacted  a  law 
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providing  specifically  for  fixing  the  salaries  of  State's  attor- 
neys and  their  assistants  and  repealing  all  acts  in  conflict 
therewith,  the  third  section  of  which  read  in  part:  "Sal- 
aries of  State's  attorneys,  excepting  that  part  which  is  to 
be  paid  out  of  the  State  treasury  as  now  provided  by  law, 
shall  be  paid  out  of  the  county  treasury  of  the  county  in 
which  the  State's  attorney  shall  reside,"  etc.  In  1912  an- 
other act  was  passed,  practically  a  substitution  for  the  act 
of  191 1,  which  reads  on  the  point  here  involved  substan- 
tially as  quoted  above.  In  191 3  the  State's  Attorneys  Sal- 
aries act  was  again  amended,  but  no  substantial-change  was 
made  in  the  act  as  passed  in  19 12  so  far  as  it  affects  the 
question  here  under  consideration. 

Logan  county  comes  within  that  class  of  counties  con- 
taining not  less  than  30,000  inhabitants  nor  more  than  51,- 
000  inhabitants.  In  December,  1912,  the  board  of  supervi- 
sors of  that  county  passed  a  resolution  directing  the  county 
clerk  to  issue  orders  to  the  State's  attorney  "for  his  salary 
as  fixed  by  the  legislature."  Plaintiff  in  error  was  elected 
State's  attorney  of  said  county  in  the  fall  of  1912,  and  un- 
til September,  191 5,  received  orders  for  his  salary  from  the 
county  clerk  of  said  county  in  the  sum  of  $875  quarterly, 
which  is  equal  to  $3500  a  year,  and  in  addition  thereto 
received  out  of  the  State  treasury  the  sum  of  $400,  draw- 
ing a  salary  of  $3900  per  annum.  At  the  June  meeting  of 
the  board  of  supervisors  a  resolution  was  passed  reciting 
the  fact  that  plaintiff  in  error  had  drawn  $875  quarterly 
when  he  was  only  entitled  by  law  to  the  sum  of  $775  quar- 
terly, and  that  therefore  he  should  only  be  paid  the  latter 
amount  quarterly,  and  also  that  in  case  he  refused  to  re- 
fund the  amount  of  the  excess  he  had  been  paid  over  and 
above  the  $775  quarterly,  sufficient  should  be  retained  out 
of  the  sum  to  become  due  him  until  the  treasurer  had  been 
reimbursed  for  the  excess  payments.  Plaintiff  in  error  re- 
fused to  refund  any  sum  he  had  received  from  the  county 
and  refused  to  accept  any  orders  for  a  less  sum  drawn  on 
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the  treasurer  of  the  county  from  that  time  on.  This  action 
was  instituted  for  the  purpose  of  collecting  his  salary  at  the 
rate  of  $875  quarterly.  The  question  particularly  involved 
is  whether  the  State's  attorneys  in  counties  containing  not 
less  than  30,000  and  not  more  than  51,000  inhabitants  shall 
receive  $3500  per  annum  from  the  county  and  $400  addi- 
tional from  the  State,  or  whether  the  $3500  salary  was  in- 
tended by  the  legislature  to  include  the  $400  to  be  paid  by 
the  State. 

Counsel  for  the  plaintiff  in  error  argue  earnestly  and  at 
great  length  and  with  positiveness  that  there  is  only  one 
reasonable  construction  of  the  statute  on  this  question,  and 
that  is,  that  in  counties  of  the  class  in  which  Logan  county 
must  be  placed  by  its  population  the  State's  attorney  is  en- 
titled to  receive  $3500  salary  from  the  county  and  $400  ad- 
ditional from  the  State;  while  counsel  for  defendant  in  er- 
ror argue  with  equal  earnestness  and  just  as  positively  that 
the  statute  can  only  be  fairly  construed  as  requiring  that 
the  State's  attorneys  in  such  counties  shall  receive  a  total 
salary  of  $3500  a  year,  'the  $400  to  be  paid  by  the  State 
to  be  deducted  from  the  amount  to  be  paid  by  the  county, 
so  that  the  county  will  only  pay  each  year  to  the  State's 
attorney  $3100.  We  do  not  agree  with  the  argument  of 
either  counsel  that  it  is  absolutely  clear  that  the  statute  must 
be  construed  in  accordance  with  their  particular  contention. 
Having  in  mind  the  rules  of  construction  heretofore  stated 
and  considering  all  parts  of  this  statute  in  the  light  of  previ- 
ous legislation  on  the  subject,  we  think  the  construction  to 
be  placed  upon  this  statute  is  not  entirely  free  from  doubt. 
The  principal  assistance  that  is  given  in  reaching  a  conclu- 
sion by  studying  the  previous  legislation  as  to  salaries  and 
fees  of  State's  attorneys  is  in  showing  that  the  legislature, 
if  it  studied  the  previous  legislation  in  drafting  this  law, 
would  readily  understand  what  language  to  use  if  it  was 
desired  to  make  absolutely  clear  the  question  which  method 
should  be  used  in  computing  the  salaries  of  State's  attorneys 
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in  the  class  in  which  Logan  county  is  placed  by  this  act. 
It  is  clear  from  a  study  of  previous  legislation  on  this  ques- 
tion that  it  was  not  only  originally  intended  that  the  com- 
pensation of  the  State's  attorney  should  be  derived  from 
two  sources,  viz.,  one  the  $400  from  the  State,  and  the  other 
from  the  fees  and  commissions  so  collected  by  the  State's 
attorney  while  in  office,  (Cook  County  v.  Healy,  222  111. 
310,)  but  it  is  also  just  as  clear  from  the  recent  legislation 
that  the  legislature  intended  the  compensation  of  the  State's 
attorney  should  continue  to  come  from  two  sources.  To 
derive  a  large  proportion  of  the  salary  of  the  State's  attor- 
ney from  fees  was  found  most  unsatisfactory,  and  recent 
legislation  on  that  subject  has  been  largely  for  the  purpose 
of  providing  for  a  fixed  salary  for  the  State's  attorney  in 
each  county,  and  requiring,  as  the  result  of  this,  the  turn- 
ing over  of  the  fees,  fines  and  emoluments  of  the  office  into 
the  county  treasury.  (Hoyne  v.  Danisch,  supra. )  It  is  also 
manifest  from  this  recent  legislation  that  the  General  As- 
sembly attempted  to  fix  tlie  salaries  of  the  State's  attorneys 
of  the  different  counties  so  as  to  be  approximately  com- 
mensurate with  the  volume  of  work  imposed  upon  those 
officers  in  the  respective  counties,  and  that  it  believed  that 
the  volume  of  the  work  would  depend  in  a  large  measure 
upon  the  population  of  each  county.  For  the  purpose  of 
arriving  at  a  correct  result  in  this  regard  the  legislature  di- 
vided the  counties  of  the  State  into  five  classes.  The  first 
class  mentioned  in  the  act  here  under  consideration  em- 
braced all  counties  having  not  to  exceed  30,000  population. 
According  to  the  stipulation  of  facts  in  this  case  sixty-one 
out  of  the  102  counties  in  tlie  State  come  in  that  class. 
There  is,  however,  a  great  variation  of  population  in  these 
sixty-one  counties,  being  in  some  as  low  as  7000.  No  fixed 
amount  of  salary  is  provided  for  this  class  of  counties  by 
this  act  of  the  legislature  but  the  amount  of  salary  is  de- 
pendent upon  the  population  in  each  county,  the  State's  at- 
torney receiving  $100  for  each  1000  inhabitants  "in  addi- 
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tion  to  that  now  provided  by  law  to  be  paid  by  the  State," 
with  the  added  proviso  that  the  maximum  should  not  ex- 
ceed $2500  per  annum.  In  the  second  class  of  counties,  in 
which  the  defendant  in  error  is  found,  the  act  does  not  spe- 
cifically refer  to  the  $400  salary  paid  by  the  State  and  there 
are  no  words  used  in  the  act  that  bear  directly  on  this  sub- 
ject. The  provision  as  to  the  third  class  of  counties  is,  the 
"sum  of  $5000  per  annum  in  the  aggregate,  which  sum  shall 
include  the  salary  which  is  to  be  paid  out  of  the  State  treas- 
ury as  now  provided  by  law."  The  act  as  to  the  fourth  and 
fifth  classes  of  counties  does  not  refer  in  any  way,  directly 
or  indirectly,  to  the  $400  to  be  paid  by  the  State.  The  only 
county  in  the  fiftli  class  is  Cook,  and  it  may  be  noted  in  this 
connection  that  the  legislature  in  191 5  passed  an  act  refer- 
ring only  to  the  payment  of  the  salary  of  the  State's  attor- 
ney of  Cook  county,  in  which  it  was  provided  that  in  ad- 
dition to  the  salary  paid  him  from  the  State  treasury,  the 
State's  attorney  should  be  paid  such  further  compensation 
as  would  make  his  salary  amount  to  the  sum  of  $12,000  per 
annum.  (Kurd's  Stat.  191 7,  p.  1533.)  The  counties  in- 
cluded in  the  third  and  fourth  classes  in  this  State  are  com- 
paratively small  in  number.  According  to  the  stipulation  of 
facts,  the  number  of  counties  in  the  second  class  is  twenty- 
four. 

Why  the  legislature,  in  enacting  the  statute  here  being 
construed,  should  have  plainly  and  specifically  stated  as  to 
two  of  these  classes  that  the  $400  paid  by  the  State  should 
be  included,  and  should  have  omitted  any  reference  to  such 
$400  payment  as  applied  to  the  other  classes  of  counties,  is 
somewhat  difficult  to  explain.  Counsel  for  plaintiff  in  er- 
ror insist  that  because  the  legislature  plainly  stated  as  to  two 
classes  that  the  $400  should  be  included  and  left  out  all  ref- 
erence to  the  $400  in  the  other  classes,  the  familiar  doctrine 
governs  that  "the  expression  of  one  thing  is  the  exclusion 
of  all  others,"  (Eldridge  v.  Pierce,  90  111.  474;  City  of 
Chicago  v.  M.  &  M,  Hotel  Co.  248  id.  264;    Thomas  v. 


Digitized  by 


Google 


Jim, '18.]  Smith  v.  County  of  Logan.  171 

West  Jersey  Railroad  Co.  loi  U.  S.  71 ;)  and  that  it  neces- 
sarily foUovv's  that  the  legislature  did  not  intend  to  include 
the  $400  in  the  salary  fixed  for  the  State's  attorney  as 
applied  to  Logan  county.  Counsel  for  defendant  in  error 
argue  that  in  view  of  the  history  of  the  legislation  on  the 
subject  of  the  salaries  of  State's  attorneys  in  this  State 
and  the  reading  of  section  3  of  the  act  in  question,  the 
legislature  must  have  intended  to  include  in  the  amount  of 
the  salary  of  $3500  per  annum  for  the  second  class  of  coun- 
ties the  $400  to  be  paid  by  the  State.  In  this  connection 
they  argue  that  the  word  "salary,"  as  used  in  section  3,  un- 
der any  fair  rule  of  construction,  must  mean  the  same  as 
it  does  in  section  i  of  the  act,  and  that  it  is  clear  that  the 
word  "salary"  in  section  3  includes  not  only  the  amount 
received  from  the  county  but  also  the  amount  received  from 
the  State.  We  do  not  agree  with  counsel  for  defendant  in 
error  that  the  word  "salary,"  as  used  in  every  instance  in 
section  i,  includes  the  total  salary  to  be  received  by  the 
State's  attorney.  A  portion  of  the  statute  with  reference 
to  the  salary  in  the  first  class  of  counties  provides  that 
each  State's  attorney  is  to  receive  a  certain  amount  in  pro- 
portion to  the  population,  "said  salary  to  be  in  addition  to 
that  now  provided  by  law  to  be  paid  by  the  State."  It  is 
clear  that  the  word  "salary"  here  was  not  used  to  include 
the  amounts  paid  both  by  the  State  and  the  county. 

Counsel  for  defendant  in  error  further  argue  that  the 
statute,  in  referring  to  the  second  and  third  classes,  should 
be  read  together,  and  that  the  word  "sum"  in  connection 
with  the  third  class  should  be  read  "sums,"  and  if  so  read 
it  will  clearly  refer  to  counties  both  of  the  second  and  of 
the  third  class.  Such  a  construction  of  the  wording  of  the 
act  is  not  a  natural  one  and  is  contrary  to  the  punctuation 
found  therein.  There  is  a  semicolon  between  the  wording 
which  refers  to  the  second  class  of  counties  and  that  refer- 
ring to  the  third  class  of  counties  immediately  following. 
The  punctuation  of  a  law  adopted  by  the  legislature,  while 
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it  remains  subordinate  to  the  text  and  is  not  necessarily 
controlling  in  determining  the  legislative  intent,  certainly 
ought  not  to  be  totally  disregarded,  unless  on  inspection  of 
the  whole  act  it  is  apparent  that  it  must  be,  in  order  to 
reach  the  real  intent  of  the  legislature.  {Tyrrell  v.  Mayor, 
159  N.  Y.  239.)  It  is  obvious  from  a  mere  reading  of  this 
statute  that  to  disregard  this  punctuation  would  be  contrary 
to  what  seems  to  be  the  plain  legislative  intent. 

If  we  are  to  give  any  force  to  the  argument  that  all 
parts  of  the  present  statute  should  be  taken  into  considera- 
tion as  well  as  the  previous  legislation  on  this  subject,  it 
will  be  fair  to  assume  that  the  legislature  would  surely  give 
as  much  attention  to  the  reading  of  the  present  statute  as 
it  would  to  the  wording  and  reading  of  previous  legislation 
on  this  subject.  It  would  seem  to  be  self-evident  that  the 
legislature,  in  referring  specifically  to  the  $400  to  be  paid 
by  the  State  as  to  two  classes  of  counties,  must  have  had 
in  mind  the  question  whether  the  $400  was  to  be  included 
or  excluded  in  the  total  salary  to  be  paid  to  the  State's  at- 
torneys in  the  various  classes  of  counties,  and  it  seems  the 
most  reasonable  conclusion  to  hold  that  the  legislature,  in 
including  specifically  this  $400  as  a  part  of  the  salary  in 
two  classes  of  counties  and  being  silent  as  to  whether  or 
not  it  should  be  included  in  the  other  three  classes  of  coun- 
ties, did  not  intend  to  have  it  included  in  said  three  classes 
in  which  it  was  not  mentioned.  This  being  so,  it  follows 
that  the  judgment  of  the  circuit  court  on  this  question  was 
the  correct  one  and  that  the  Appellate  Court  erred  in  re- 
versing the  judgment  of  the  circuit  court  in  that  particular. 

Counsel  for  plaintiff  in  error  also  argue  that  the  trial 
and  Appellate  Courts  both  erred  in  refusing  to  allow  inter- 
est against  defendant  in  error  for  the  sum  found  to  be  due 
plaintiff  in  error,  whether  the  amount  was  $875  a  quarter 
or  $775  a  quarter.  At  common  law  interest  was  recover- 
able only  in  accordance  with  an  express  agreement,  and  in 
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this  State  it  is  the  settled  law  that  it  cannot  be  recovered 
except  when  a  statute  authorizes  it.  {Fowler  v.  Harts,  149 
111.  592 ;  Geohegan  v.  Union  Elevated  Railroad  Co.  266  id. 
482.)  The  only  section  of  our  statutes  that  in  any  way  can 
be  claimed  to  justify  an  allowance  of  interest  in  a  case  of 
this  kind  is  section  2  of  chapter  74.  That  section,  after  pro- 
viding what  the  rate  of  interest  shall  be  on  written  instru- 
ments or  for  the  use  of  money  loaned  or  advanced,  further 
allows  interest  "on  money  due  on  the  settlement  of  account 
from  the  day  of  liquidating  accounts  between  the  parties 
and  ascertaining  the  balance ;  on  money  received  to  the  use 
of  another  and  retained  without  the  owner's  knowledge; 
and  on  money  withheld  by  an  unreasonable  and  vexatious 
delay  of  payment."  (Hurd's  Stat.  1917,  p.  1792.)  In  con- 
struing this  statute  it  has  been  held  by  this  court  that  a 
municipal  corporation  is  not  chargeable  with  interest  on 
claims  against  it,  in  the  absence  of  express  agreement,  ex- 
cept where  money  is  wrongfully  obtained  and  illegally  with- 
held by  it.  {City  of  Danville  v.  Danville  Water  Co.  180 
.  111.  235;  Conway  v.  City  of  Chicago,  237  id.  128,  and  cases 
cited. )  We  do  not  think,  under  the  decisions  of  this  court, 
that  it  can  be  held  that  this  money  was  illegally  withheld  in 
the  sense  the  term  is  used  in  the  decisions,  and  it  is  clear 
that  there  was  no  vexatious  or  unreasonable  delay  on  the 
part  of  defendant  in  error  in  refusing  to  pay  the  amount 
claimed  by  plaintiff  in  error.  This  being  so,  the  trial  and 
Appellate  Courts  both  rightfully  refused  to  allow  interest 
on  the  amount  due  plaintiff  in  error. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  of  Appellate  Court  reversed. 

Judgment  of  circuit  court  affirmed. 
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(No.  12076. — Decree  reversed.) 

The  United  States  of  America,  Appellant,  vs,  Jacob 

David  Gerstein,  Appellee. 

Opinion  Med  June  20,  Jpi8, 

1.  Ai^iENS — one  who  knozvingly  violates  the  Sunday-closing  law 
should  not  be  naturalised.  A  person  who  knowingly  and  habitually 
violates  the  State  law  for  the  closing  of  saloons  on  Sunday,  even 
if  there  is  no  attempt  by  the  authorities  to  enforce  the  law,  is  not 
a  person  of  good  moral  character  v/ithin  the  meaning  of  the  Fed- 
eral statute  for  the  naturalization  of  aliens,  notwithstanding  he  has 
for  a  period  of  two  years  preceding  the  hearing  of  his  application 
obeyed  such  law  in  response  to  a  notice  from  the  city  authorities 
that  they  would  enforce  the  law. 

2.  Same — admission  of  aliens  to  citizenship  is  not  a  mere  mat- 
ter of  form.  The  admission  of  aliens  to  citizenship  in  the  United 
States  is  not  a  mere  matter  of  form,  but  that  privilege,  with  all  the 
benefits  that  flow  from  it,  will  be  conferred  only  on  those  who  show 
themselves  to  possess  the  qualifications  required  by  the  naturali- 
zation laws. 

3.  Statutes — a  law  should  be  obeyed  and  enforced  regardless 
of  public  sentiment.    The  binding  force  and  effect  of  a  law  and , 
the  duty  of  persons  to  obey  it  and  of  courts  to  enforce  it  cannot  be 
made  to  depend  upon  the  public  sentiment  as  to  its  wisdom  or  un- 
wisdom or  on  the  opinion  of  a  court  whether  it  is  a  good  or  bad  law. 

AppEai,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Merton  a.  Sturges,  and  W.  H.  Wagner,  for  appel- 
lant. 

Samuel  Blair,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  United  States  from  an  order 

and  decree  of  the  superior  court  of  Cook  county  directing 

that  a  certificate  of  naturalization  be  issued  to  Jacob  David 

Gerstein,  appellee.    Gerstein  filed  his  petition  for  admission 
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to  citizenship  January  25,  1916.  A  hearing  was  had  on  the 
petition  December  14,  1917,  and  a  certificate  of  naturaUza- 
tion  ordered  issued  to  petitioner,  from  which  order  and  de- 
cree the  government  has  appealed  to  this  court. 

It  was  stipulated  that  the  appellee  is  a  saloon-keeper  and 
had  been  continuously  engaged  during  the  last  eight  years 
in  that  business ;  that  from  the  time  he  engaged  in  the  busi- 
ness until  October  10,  19 15,  he  kept  his  saloon  open  and 
sold  intoxicating  liquors  on  each  Sunday ;  that  during  the 
time  he  kept  his  saloon  open  on  Sunday  he  was  familiar 
with  the  fact  that  a  State  law  of  Illinois  required  saloons 
to  be  closed  on  Sunday,  but  with  knowledge  of  the  law  for- 
bidding it  he  kept  his  saloon  open  on  Sunday  until  October 
10,  19 1 5,  when  he  was  advised  by  the  municipal  authorities 
of  the  city  of  Chicago  that  tliey  intended  from  that  date  to 
enforce  the  law,  and  because  of  that  intention  of  the  munici- 
pal authorities  appellee  has  since  that  time  kept  his  saloon 
closed  on  Sunday  and  sold  no  liquor  on  that  day.  It  was 
also  stipulated  that  previous  to  October  10,  191 5,  saloons  in 
the  city  of  Chicago  were  kept  open  on  Sunday  without  con- 
cealment, and  neither  the  State  nor  municipal  authorities 
molested  them  or  made  any  effort  to  enforce  the  Sunday- 
closing  law.  It  was  further  agreed  that  since  October  10, 
191 5,  appellee  has  kept  his  saloon  closed  on  Sundays  and 
that  he  has  complied  with  the  requirements  of  the  naturali- 
zation laws  qualifying  him  for  admission  to  citizenship,  ex- 
cept in  so  far  as  his  qualification  may  be  affected  by  the 
violation  of  the  Sunday-closing  law  as  above  stated.  Such 
violation  of  the  Sunday-closing  law  is  the  basis  of  the  gov- 
ernment's objection  to  appellee's  admission  to  citizenship. 

The  Federal  statute  requires  proof  by  at  least  two  wit- 
nesses that  the  applicant  for  citizenship  is  a  person  of  good 
moral  character  and  in  every  way  qualified  to  be  admitted 
as  a  citizen  of  the  United  States.  It  must  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  that  the  applicant,  dur- 
ing his  five  years'  residence  in  the  United  States  before  ap- 
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plying  for  admission  to  citizenship,  "has  behaved  as  a  man 
of  good  moral  character,  attached  to  the  principles  of  the 
constitution  of  the  United  States  and  well  disposed  to  the 
good  order  and  happiness  of  the  same."  We  held  in  United 
States  V.  Hrasky,  240  111.  560,  that  a  person  who  habitually, 
knowingly  and  willfully  violates  the  Sunday-closing  law  has 
not  behaved  as  a  man  of  good  moral  character,  well  dis- 
posed to  the  good  order  of  the  country.  This  view  is  not 
based  on  the  theory  or  belief  that  it  is  any  more  or  any  less 
immoral  to  knowingly  and  intentionally  violate  the  Sunday- 
closing  law  than  any  other  law,  and  this  view  is  supported 
by  the  decisions  of  most  all  the  courts  of  this  country. 

The  case  of  In  re  Hopp,  179  Fed.  Rep.  561,  relied  on 
by  appellee,  involved  the  question  whether  an  applicant  for 
admission  to  citizenship  who  was  a  saloon-keeper  in  Mil- 
waukee and  kept  his  saloon  open  on  Sunday  in  known  vio- 
lation of  law  was  of  good  moral  character  and  entitled  to 
be  made  a  citizen.  The  court  said,  for  many  years  the  stat- 
ute known  as  the  Sunday-closing  law  had  been  on  the  stat- 
ute books  but  had  not  been  obeyed ;  that  neither  the  State 
nor  municipal  authorities  had  made  any  effort  to  enforce 
it  and  that  the  saloons  had  been  kept  open  on  Sunday  with- 
out any  attempt  at  concealment.  The  court  said  the  pre- 
ponderance of  public  sentiment  in  the  city  of  Milwaukee 
was  in  harmony  with  the  custom  of  keeping  saloons  open 
on  Sunday;  that  the  law  was  satisfied  with  tlie  behavior 
of  a  citizen  whose  behavior  is  up  to  the  level  of  the  average 
citizen,  and  that  the  applicant  should  not  be  denied  citizen- 
ship because  he  had  fallen  in  with  the  general  public  senti- 
ment of  the  community  in  which  he  lives.  That  case,  so 
far  as  the  decisions  have  been  called  to  our  attention,  stands 
alone.  In  opposition  to  it,  directly  or  in  principle,  are  In  re 
Spenser,  5  Sawyer,  195,  Groscop  v.  Ranier,  iii  Ind.  361, 
Whissen  v.  Ptirth,  73  Ark.  336,  and  a  number  of  other 
cases.  The  authorities  are  practically  unanimous  that  a 
person  who  habitually  violates  the  law,  whether  the  act  is 
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malum  prohibitum  or  malum  in  se,  is  not,  within  the  mean- 
ing of  the  statute,  a  person  of  good  moral  character,  not- 
withstanding he  may  be  honest  in  business  dealings  and  of 
clean  private  life.  However  many  other  virtues  he  may 
possess,  if  he  is  a  willful  and  knowing  violator  of  the  law 
he  is  not  a  person  of  good  moral  character  within  the  mean- 
ing of  the  statute. 

It  is  said  by  appellee  that  in  keeping  his  saloon  open  on 
Sunday  he  only  did  what  7000  others  did  in  Chicago  prior 
to  October  10,  191 5;  that  he  was  compelled  to  keep  his 
saloon  open  on  Sunday  to  satisfy  his  customers,  who,  if  he 
did  not  keep  open  on  Sunday,  would  go  to  other  saloons 
and  appellee  would  lose  their  patronage  and  be  deprived  of 
the  means  of  earning  a  livelihood.  We  are  not  impressed 
by  that  argument.  He  may  have  been  unfortunate  in  en- 
gaging in  a  business  where  he  had  to  violate  the  law  to 
make  a  success  of  the  enterprise,  but  that  cannot  relieve  him 
from  the  resultant  effects  upon  his  character  of  his  lawless 
acts.  This  is  in  accordance  with  the  great  weight  of  judi- 
cial decisions.  If  the  law  were  otherwise  and  a  rule  should 
be  laid  down  that  it  is  immoral  to  knowingly  and  willfully 
violate  the  law  in  a  community  where  public  sentiment  ap- 
proved the  law  but  such  violation  would  not  be  immoral  in 
a  community  where  public  sentiment  does  not  approve  the 
law  it  would  be  most  disastrous  to  the  good  order  and  well 
being  of  society.  It  must  be  assumed  public  sentiment  of 
the  State  favored  the  Sunday-closing  law,  for  the  law  re- 
quiring saloons  to  close  on  Sunday  and  making  a  violation 
of  the  requirement  a  criminal  offense  was  enacted  by  the 
legislature  more  than  half  a  century  ago,  has  never  been  re- 
pealed but  has  been  continuously  on  our  statute  books  since 
it  was  first  enacted.  It  being  a  general  rule  of  law  as  well 
as  of  morals  that  willfully  doing  anything  forbidden  by  the 
law  of  the  land  is  immoral,  it  must  follow  that  a  person 
who  so  disregards  and  violates  the  law  is  not  "well  disposed 
to  the  good  order  and  happiness"  of  the  country. 
£84-12 
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It  is  contended  that  as  the  stipulation  shows  appellee  had 
ceased  violating  the  law  by  keeping  his  saloon  open  on  Sun-^ 
days  October  lo,  191 5,  which  was  three  months  before  he 
filed  his  petition  for  naturalization  and  more  than  two  years 
before  the  hearing,  he  was  entitled,  under  the  law,  to  admis- 
sion to  citizenship.  The  stipulation  shows  that  the  reason 
for  appellee  not  opening  his  saloon  on  Sundays  after  Oc- 
tober ID,  1915,  was,  that  on  that  date  he  was  notified  that 
the  municipal  authorities  would  after  that  date  enforce  the 
law  forbidding  open  saloons  on  Sundays.  As  appellee  had 
during  all  the  years  he  had  been  engaged  in  tlie  business 
kept  his  saloon  open  on  Sundays  until  notified  the  public 
authorities  would  enforce  the  law,  it  appears  his  ceasing  to 
violate  the  law  was  not  due  to  any  reformation  in  him  but 
to  reformation  in  the  authorities  charged  with  enforcement 
of  the  law.  The  requirement  of  the  Federal  statute  is  that 
an  alien  applying  for  admission  to  citizenship  shall  show 
that  for  five  years  previous  he  "has  behaved  as  a  man  of 
good  moral  character"  and  "well  disposed  to  the  good  ordef 
and  happiness"  of  the  country.  How  can  it  be  said  that 
appellee  placed  himself  witliin  these  requirements  when  it 
is  admitted"  that  for  a  period  of  several  years  he  had  know- 
ingly violated  the  law  and  had  only  ceased  doing  so  three 
months  before  filing  his  petition  when  notified  the  public 
authorities  would  enforce  the  law  thereafter?  It  is  im- 
material that  a  large  public  sentiment  did  not  favor  obey- 
ing the  law.  It  was  enacted  by  the  legislature  by  virtue  of 
its  constitutional  powers,  and  whether  it  was  approved  by 
public  sentiment  as  a  good  law  or  whether  it  was  considered 
a  bad  law  affords  no  criterion  for  determination  by  citizens 
and  residents  whether  it  should  be  obeyed.  Whatever  may 
influence  persons  to  whom  a  law  applies  to  violate  and  dis- 
regard it,  courts  are  bound  to  enforce  a  valid  law  though 
the  law  be  disapproved  by  public  sentiment.  It  must  be 
apparent  to  everyone  that  the  binding  force  and  eflFect  of  a 
law  and  the  duty  of  persons  to  obey  it  and  of  courts  to  en- 
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force  it  cannot  be  made  to  depend  upon  the  public  sentiment 
as  to  its  wisdom  or  unwisdom  or  on  the  opinion  of  a  court 
whether  it  is  a  good  or  bad  law.  If  it  is  a  law  persons  are 
boimd  to  obey  it  and  courts  to  enforce  it.  If  public  opinion 
disapproves  a  law  the  legislature  may  be  applied  to  to  repeal 
it,  but  until  repealed  it  is  binding  on  the  people  and  must 
be  obeyed.  That  public  officers  charged  with  enforcement 
of  the  law  do  not  do  so  cannot  change  the  effect  upon  the 
moral  character  of  a  man  who  willfully  and  habitually  vio- 
lates it.  Aliens  asking  admission  to  citizenship  in  the  United 
States  are  asking  a  favor, — the  greatest  within  the  gift  of 
the  government.  It  ought  to  be  appreciated  by  the  recipient, 
and  Congress  has  thought  wise  to  prescribe  certain  qualifi- 
cations which  must  be  possessed  by  the  applicant  for  the 
priceless  boon  of  citizen  of  the  United  States  of  America. 
It  is  required  the  applicant  shall  be  worthy  of  the  great 
privilege  of  citizenship,  and  one  of  the  elements  required 
to  show  worthiness  is  that  he  has  been  for  five  years  a  man 
of  good  moral  character  and  well  disposed  to  the  good  order 
and  happiness  of  the  country  The  court  said  in  In  re  Centi, 
211  Fed.  Rep.  559 :  "The  alien  who  seeks  the  privileges  and 
blessings  which  citizenship  in  this  country  brings,  should 
make  it  appear  to  the  court  not  only  that  he  believes  in  our 
form  of  government  but  that  during  his  five  years  of  pro- 
bation he  has  made  his  conduct  substantially  conform  to 
its  laws  as  well."  It  should  be  understood  that  admission 
of  aliens  to  the  blessings  of  citizenship  in  this  country  is 
not  a  mere  matter  of  form,  but  that  the  great  privilege, 
with  all  the  benefits  that  flow  from  it,  will  be  conferred 
only  on  those  who  show  themselves  to  possess  the  qualifica- 
tions required  by  our  naturalization  laws. 

The  order  and  decree  of  naturalization  of  tlie  superior 
court  is  reversed  and  the  application  of  appellee  for  citizen- 
ship denied,  without  prejudice  to  his  right  to  file  another 
application  when  time  has  removed  the  disqualification. 

Decree  reversed. 
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(No.  1 1 953. — Reversed  and  remanded.) 

The  Inlet  Swamp  Drainage  District,  Appellee,  vs. 

Laurant  Gehant,  Appellant. 

Opinion  Med  June  20,  ipi8. 

1.  Drainage — when  Hgures  in  assessment  roll  need  not  be  pre- 
ceded by  dollar  mark.  Where  the  amounts  of  an  assessment  in  the 
assessment  roll  are  stated  in  figures  in  columns,  according  to  the 
usual  method  of  setting  down  dollars  and  cents  but  without  the 
dollar  mark,  the  omission  of  the  dollar  mark  is  not  fatal  where  the 
figures  are  followed  by  a  statement  showing  the  aggregate  amount 
of  the  assessment  in  dollars  and  cents. 

2.  Same — record  need  not  show  affirmatively  that  commission- 
ers examined  the  land.  The  assessment  roll  need  not  show  that 
the  commissioners  went  upon  the  land  and  examined  it  for  the 
purpose  of  the  assessment,  as  it  is  not  necessary  that  the  record 
affirmatively  show  that  fact. 

3.  Same — the  assessment  roll  does  not  constitute  the  assessment 
against  lands.  The  assessment  roll  in  a  levee  drainage  assessment 
is  merely  presented  as  a  claim  of  the  commissioners  against  the 
tracts  of  land  assessed,  and  although  it  makes  a  prima  facie  case 
for  the  commissioners  it  does  not  become  an  assessment  unless 
made  so  by  the  verdict  of  the  jury. 

4.  Same — legality  of  estimate  of  cost  as  basis  for  assessment 
must  be  determined  by  court.  Where  an  assessment  is  levied  be- 
fore the  work  which  it  is  to  pay  for  has  been  done  the  assessment 
is  necessarily  based  upon  an  estimate  of  the  probable  cost  of  the 
work,  and  all  questions  touching  the  legality  of  the  estimate  as  a 
basis  for  an  assessment  are  to  be  submitted  to  and  determined  by 
the  court  and  are  not  for  the  jury. 

5.  Same — annexed  lands  may  be  assessed  proportionately  for 
original  cost  of  worls  zinthout  reference  to  the  former  assessment. 
Lands  annexed  to  a  drainage  district  under  section  58  of  the  Levee 
act  may  be  assessed  for  benefits  and  to  pay  their  proportionate 
share  of  the  original  cost  of  work  which  has  been  completed,  the 
amount  collected  being  rebated  proportionately  to  the  lands  origi- 
nally assessed,  and  the  assessment  is  to  be  made  without  reference 
to  the  former  assessments. 

6.  Same — the  court  should  find  cost  of  work  as  the  basis  for  as- 
sessment against  annexed  land.  The  fact  that  the  benefits  to  an- 
nexed lands  are  equal  to  the  assessment  is  only  one  of  the  condi- 
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tions  necessary  to  a  valid  assessment,  which  is  further  limited  to  a 
proportionate  share  of  the  cost  of  the  work  done,  and  the  court 
should  determine  the  cost  of  the  work  done  and  submit  the  same 
to  the  jury,  so  that  it  may  determine  the  proportionate  share  of 
the  amount  which  the  annexed  lands  should  contribute. 

Appeal  from  the  County  Court  of  Lee  county;  the 
Hon.  J.  B.  Crabtre^,  Judge,  presiding. 

Clyde  Smith,  for  appellant. 

Hknry  S.  Dixon,  George  C.  Dixon,  Ray  T.  Luney, 
and  Grover  W.  Gehant,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  the  Inlet  Swamp  Drainage  District,  was 
organized  in  the  year  1887  under  the  Levee  act.  On  Au- 
gust 20,  191 5,  by  order  of  the  county  court  of  Lee  county 
80  acres  of  land  belonging  to  Henry  F.  Gehant  and  215.26 
owned  by  the  appellant,  Laufant  Gehant,  were  annexed  to 
the  district.  The  work  of  the  district  was  completed  and 
there  were  nine  assessments  of  the  lands  of  the  district,  not 
including  the  annexed  lands.  On  October  17,  191 7,  the 
commissioners  filed  in  the  county  court  an  assessment  roll 
against  the  annexed  lands,  under  the  heading  of  eighth  and 
ninth  assessments  as  to  all  the  lands  of  the  appellant  and 
seventh  assessment  as  to  two  of  the  tracts,  and  petitioned 
the  court  to  cause  a  jury  to  be  empaneled  to  make  an  assess- 
ment of  benefits  and  damages  against  the  lands  described 
in  the  roll.  The  total  assessment  against  all  the  lands  of 
the  appellant  amounted  to  $1509.80.  He  filed  objections 
both  on  legal  grounds  going  to  the  validity  of  the  proceed- 
ing and  also  on  the  ground  that  the  assessment  exceeded 
benefits  and  was  in  a  greater  amount  than  the  proportionate 
share  of  the  cost  of  the  work  and  expenses  of  the  proceed- 
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ing  chargeable  against  each  tract.  A  jury  was  empaneled 
and  evidence  given  and  a  verdict  was  returned,  by  which 
the  jury  found  that  two  tracts  against  which  $544.86  had 
been  assessed  were  not  benefited  and  that  the  other  tracts 
were  benefited  in  amounts  aggregating  $964.94,  which  was 
two  cents  less  than  the  assessment  roll  against  those  tracts, 
the  difference  being  that  one  of  the  tracts  which  had  been 
assessed  $272.45  was  assessed  by  the  jury  at  $272.43,  the 
other  amounts  corresponding  exactly  with  the  assessment 
roll.  Judgment  was  entered  on  the  verdict,  and  appeals 
having  been  allowed  severally  to  the  parties,  the  appellant 
prosecuted  this  appeal. 

One  of  the  legal  objections  to  the  proceeding  was  that 
in  the  commissioners'  roll  there  was  nothing  in  the  columns 
where  figures  were  given  showing  that  they  meant  dollars 
and  cents.  The  several  amounts  of  the  assessment  were 
given  in  columns  according  to  the  usual  method  of  setting 
down  dollars  and  cents  but  there  was  no  dollar  mark.  The 
figures  were  followed,  however,  by  a  statement  showing 
the  aggregate  amount  of  the  assessment  in  dollars  and  cents, 
and  the  court  did  not  err  in  overruling  that  objection. 

Another  objection  was  that  the  roll  did  not  show  that 
the  commissioners  went  upon  the  land  and  examined  the 
same  for  the  purpose  of  the  assessment,  but  it  is  not  nec- 
essary that  the  record  should  affirmatively  show  that  fact. 
(Fountain  Creek  Drainage  District  v.  Smith,  265  111.  138.) 
The  assessment  roll  is  merely  presented  as  a  claim  of  the 
commissioners  against  the  tracts  of  land  assessed,  and  al- 
though it  makes  a  prima  facie  case  for  the  commissioners 
it  does  not  become  an  assessment  unless  made  so  by  the 
verdict  of  the  jury.  Hillviezv  Drainage  District  v.  Dow- 
dall,  276  111.  33. 

An  objection  to  the  jury  was  interposed  on  the  ground 
that  it  was  selected  to  make  the  ninth  assessment,  but  the  ob- 
jection was  obviated  by  an  amendment  of  the  clerk's  certi- 
ficate, and  there  was  no  error  in  the  ruling  on  that  objection. 
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One  of  the  legal  objections  was  that  the  assessment  roll 
was  insufficient  in  failing  to  state  what  use  was  to  be  made 
of  the  money  to  be  raised  by  the  assessment, — whether  it 
was  for  the  purpose  of  requiring  the  annexed  lands  to  con- 
tribute their  proportion  of  the  original  cost  of  the  work  or 
for  an  additional  assessment,  or  both, — and  in  failing  to 
show,  if  the  object  was  to  compel  contribution  of  their  pro- 
portion of  the  cost,  whether  the  improvement  was  com- 
pleted, what  the  cost  of  the  same  was,  and  if  not  completed, 
what  the  estimated  cost  was.  On  the  trial  the  commission- 
ers offered  in  evidence  their  record  of  the  order  for  the 
assessment  and  testimony  as  to  the  amount  of  previous  as- 
sessments and  the  character  of  work  done  under  them,  and 
repeated  objections  were  interposed  that  there  had  been  no 
preliminary  proof  showing  the  cost  of  the  work  for  their 
proportionate  share  of  which  the  annexed  lands  were  to 
be  assessed,  and  that  there  was  no  evidence  of  such  cost. 
The  objections  were  overruled  and  witnesses  gave  a  de- 
tailed description  of  what  had  been  done,  showing  that  a 
very  large  ditch  had  been  constructed  for  five  miles  through 
solid  rock,  together  with  laterals  and  other  work.  The  nine 
assessments  which  had  been  levied  on  the  other  lands  ag- 
gregated $597,598,  and  the  assessment  roll  contained  col- 
umns for  each  of  these  assessments,  but  amounts  only  ap- 
peared in  the  seventh,  eighth  and  ninth,  as  above  stated.  A 
bill  of  particulars  was  filed,  specifying  in  eleven  paragraphs 
various  works  of  the  district  alleged  to  have  benefited  the 
annexed  lands,  and  after  the  hearing  an  amendment  to  the 
assessment  roll  was  filed,  stating  that  the  purpose  of  the 
assessment  was  to  require  the  lands  described  in  the  roll  to 
contribute  their  respective  portions  of  the  cost  of  the  im- 
provement, which  was  the  aggregate  of  the  amounts  of  the 
nine  assessments  theretofore  levied,  amounting  to  $597,598, 
and  this  was  followed  by  a  statement  of  the  several  amounts 
of  the  nine  assessments.  The  roll  as  amended  at  the  con- 
clusion of  the  trial  alleged  that  the  cost  was  the  aggregate 
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of  the  amounts  of  the  nine  assessments,  but  there  was  no 
evidence  at  any  time  of  the  cost  of  the  drainage  system. 
The  only  evidence  was  as  to  the  amounts  of  the  several 
assessments  and  that  work  had  been  done  under  them,  even 
if  that  had  been  a  proper  matter  for  investigation  or  de- 
termination by  the  jury. 

Where  an  assessment  is  levied  before  the  work  which 
it  is  to  pay  for  has  been  done,  the  assessment  is  necessarily 
based  upon  an  estimate  of  the  probable  cost  of  the  work, 
and  the  statute  so  provides.  All  questions  touching  the 
legality  of  the  estimate  as  a  basis  for  an  assessment  are 
submitted  to  and  determined  by  the  court  and  are  not  for 
the  jury,  the  only  question  submitted  to  the  jury  being  the 
amount  of  benefits  and  damages  and  the  proportionate  share 
of  cost.  When  lands  are  annexed  to  a  district  under  sec- 
tion 58  of  the  act  they  may  be  assessed  for  benefits,  and 
when  the  work  has  been  completed,  as  in  this  case,  they 
may  be  assessed  to  pay  their  proportionate  share  of  the 
original  cost  of  the  work,  and  the  amount  collected  is  to 
be  rebated  proportionately  to  the  lands  originally  assessed. 
(Schafer  v.  Gerbers,  234  111.  468.)  The  assessment  is  made 
without  reference  to  any  former  assessment,  and  the  pur- 
pose of  the  assessment  is  to  require  the  annexed  lands  to 
contribute  their  just  proportion  of  the  original  cost  which 
has  been  fixed  and  determined.  (Kickapoo  Drainage  Dis- 
trict V.  Jackson,  255  111.  504.)  It  is  for  the  court  to  de- 
termine the  cost  of  the  work  as  a  foundation  for  the  as- 
sessment and  submit  the  same  to  the  jury,  so  that  the  pro- 
portionate share  of  that  amount  which  the  annexed  lands 
should  contribute  according  to  benefits  may  be  determined 
by  the  jury.  The  court  recognized  the  fact  that  evidence 
of  the  amounts  of  the  assessments  was  not  evidence  of  the 
cost  of  the  work  by  giving  the  fifth  instruction,  as  follows  : 
"The  court  instructs  you  that  evidence  of  the  amount 
of  any  assessment  levied  by  the  drainage  district  is  not  evi- 
dence of  the  cost  of  the  work  done  by  it." 
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By  another  instruction  the  jury  were  advised  that  it  was 
necessary  for  them  to  be  able  to  determine  from  the  evi- 
dence the  cost  and  expense  of  the  drainage  work  done  by 
the  district,  and  this  instruction  not  only  submitted  to  the 
jury  a  question  with  which  they  had  no  concern,  but  there 
was  no  evidence  from  which  they  could  find,  as  a  fact,  the 
actual  cost  of  the  work. 

The  evidence  on  the  question  whether  the  lands  of  the 
appellant  were  benefited  to  the  amount  of  the  assessment 
was  conflicting.  Witnesses  testifying  for  the  commissioners 
gave  opinions  that  they  were  benefited  to  that  amount,  and 
witnesses  for  the  appellant  testified  that  they  were  not  bene- 
fited or  not  to  the  amount  of  the  sums  claimed  by  the  com- 
missioners in  the  assessment  roll.  The  assessment  made  by 
the  jury,  which  was  identical  with  that  of  the  commission- 
ers except  as  to  two  tracts  and  the  two  cents,  as  above 
noted,  was  within  the  range  of  the  testimony  and  the  jury 
personally  examined  the  lands.  If  the  benefits  were  equal 
•to  the  assessment  that  fact  was  only  one  of  the  conditions 
to  a  valid  assessment.  While  an  assessment  could  not  ex- 
ceed benefits,  it  was  also  further  limited  to  the  proportion- 
ate share  of  the  cost  of  the  work  done.  The  benefits  may, 
and  generally  do,  very  largely  exceed  the  cost  of  drainage 
work,  which  furnishes  a  reason  for  land  owners  organizing 
drainage  districts  by  which  the  value  of  their  lands  will  be 
enhanced  in  excess  of  the  cost.  The  verdict  of  the  jury 
recited  that  after  hearing  the  testimony  of  witnesses  they 
examined  the  lands  to  ascertain  the  benefits  and  damages 
that  had  accrued  to  the  same  from  the  work  of  the  district, 
and  their  verdict  was  based  solely  on  their  judgment  as  to 
the  benefits  received.  There  was  no  proper  basis  for  a  de- 
termination of  the  proportionate  share  of  the  cost  of  the 
work  which  should  be  contributed  by  the  appellant's  lands. 
The  assessment  roll  had  columns  numbered  for  each  of  the 
nine  assessments,  all  of  which  were  blank  except  the  sev- 
enth, eighth  and  ninth,  and  in  those  columns  amoimts  were 
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set  down  as  the  share  chargeable  to  appellant's  lands,  but 
the  bill  of  particulars  contained  all  of  the  nine  assessments 
and  evidence  was  given  of  the  amount  of  each  and  the  ag- 
gregate of  all.  According  to  the  roll  the  lands  were  only- 
chargeable  with  a  proportionate  share  of  the  last  three. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  12073. — Reversed  and  remanded.) 

The  Peoplb;  ex  rel,  W.  W.  Harding  et  ai  Appellants,  vs. 

J.  E  Wiley  et  al.  Appellees. 

Opinion  filed  June  20,  ipi8. 

1.  Judgments  and  decrees — legislature  cannot  direct  what  or- 
der shall  be  entered  in  pending  proceedings.  The  legislature  has 
no  authority  to  direct  what  order  shall  be  entered  by  courts  in  pend- 
ing actions,  as  the  decision  of  the  question  as  to  what  orders  shall 
be  entered  in  judicial  proceedings  comes  within  the  judicial  power. 

2.  Appeals  and  errors — after  appeal  is  perfected  the  trial  court 
has  no  further  jurisdiction  until  appeal  is  disposed  of.  An  appeal 
is,  in  contemplation  of  law,  pending  in  the  appellate  tribunal  the 
moment  the  appeal  bond  is  executed  and  filed  with  the  clerk  of 
the  trial  court,  and  said  court  is  then  without  jurisdiction  to  en- 
ter any  further  order  in  the  proceeding  until  the  appeal  has  been 
disposed  of. 

3.  Same — ufhen  it  is  error  to  allow  motion  to  abate  quo  war- 
ranto proceedings.  It  is  error  to  allow  a  motian  to  abate  quo  war- 
ranto proceedings  to  oust  the  members  of  the  board  of  education 
of  a  high  school  district,  where  the  motion  as  made  and  allowed 
includes  a  former  proceeding  in  which  an  appeal  has  been  granted 
and  perfected. 

Appkai,  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  John  M.  Niehaus,  Judge,  presiding. 

C.  E.  McNemar,  State's  Attorney,  E.  E.  Harding,  and 
Dailey  &  Miller,  for  appellants. 

Cameron  &  Cameron,  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 
A  petition  was  filed  by  the  State's  attorney  of  Peoria 
county  to  oust  by  quo  warranto  proceedings  the  members 
of  the  board  of  education  of  the  Elm  wood  High  School 
District  No.  154.  Various  pleadings  and  orders  were  en- 
tered with  reference  thereto  in  the  trial  court  "and  later  a 
motion  to  abate  the  suit  was  filed  by  appellees  and  allowed, 
and  the  information  was  quashed,  petition  dismissed  and 
judgment  entered  finding  costs  against  the  relators.  From 
that  order  this  appeal  was  prayed. 

May  7,  19 1 7,  a  petition  supported  by  affidavits  was  filed 
in  the  circuit  court  for  leave  to  file  quo  warranto  proceed- 
ings against  the  members  of  the  board  of  education  of  said 
high  school  district.  The  affidavit  and  information  set  forth 
that  on  April  28,  1916,  said  alleged  high  school  district  was 
organized  out  of  certain  described  territory ;  that  the  county 
superintendent  of  schools  in  said  county  designated  the  same 
as  High  School  District  No.  154;  that  the  appellees  were 
elected  members  of  said  board  on  May  20,  1916;  that  said 
high  school  district  was  formed  under  the  law  of  June  5, 
191 1.  On  May  17,  19 17,  the  court  entered  an  order  per- 
mitting the  information  to  be  filed,  and  the  summons  was 
made  returnable  May  23,  191 7.  On  said  last  mentioned 
date  a  demurrer  to  the  information  was  filed  by  appellees, 
and  on  May  28  this  demurrer  was  overruled  and  leave  ob- 
tained to  plead  by  the  following  Saturday.  On  June  2, 
19 1 7,  the  plea  was  filed,  and  a  demurrer  thereto  was  filed 
on  the  same  day  by  the  relators.  On  June  11,  1917,  the 
demurrer  to  the  plea  was  sustained  and  leave  to  plead 
granted  by  the  following  Monday.  On  June  18,  191 7,  ap- 
pellees filed  a  motion  to  abate  the  suit.  On  December  26, 
191 7,  an  order  was  entered  allowing  said  motion  and  quash- 
ing the  information,  the  petition  being  dismissed  at  the  costs 
of  the  relators.  In  the  motion  offered  by  appellees  to  abate 
the  suit  it  is  stated  that  they  moved  *'the  court  to  enter  an 
order  to  abate  the  above  entitled  cause,  together  with  the 
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former  suit  in  which  an  order  was  entered  in  this  court  oust- 
ing said  defendants,  to-wit,  November  23,  1916,  in  which 
last  case  an  appeal  bond  was  filed  by  the  defendants  within 
the  time  limited  by  the  court  for  an  appeal  but  in  which 
the  bill  of  exceptions  was  not  filed,  no  further  orders  be- 
ing taken  in  said  cause  in  the  court  to  which  said  cause 
was  appealed,  said  cause  being  therefore  pending." 

It  seems  to  be  conceded  by  counsel  on  both  sides  in  this 
case  that  this  motion  sets  out  the  facts  correctly  as  to  an 
order  being  entered  November  23,  1916,  ousting  appellees, 
and  that  appellees  prayed  an  appeal  from  that  order  and 
filed  said  bond  within  the  time  limited  by  the  court.  Out- 
side of  this  recitation  in  this  motion  we  find  nothing  in 
the  record  before  us  that  refers  in  any  way  to  a  former 
suit  pending  in  which  judgment  of  ouster  was  entered. 
Whether  the  judgment  of  ouster  was  entered  in  this  pro- 
ceeding or  in  a  different  proceeding  it  is  somewhat  difficult 
to  tell  from  the  record  before  us,  but  it  is  clear  in  either 
case  that  the  order  entered  here  on  this  motion  for  judg- 
ment of  ouster  was  entered  not  only  abating  these  proceed- 
ings but  abating  the  proceedings  in  which  appellees  were 
ousted  as  members  of  the  high  school  board. 

As  we  understand  this  record,  the  proceedings  ousting 
appellees  from  office  as  members  of  the  board  of  education 
of  said  high  school  district  could  not  be  abated  by  the  trial 
court  at  the  time  or  under  the  conditions  under  which  they 
were  abated.  The  validating  act  as  to  high  school  districts 
organized  under  the  High  School  law  of  191 1  has  been  con- 
strued by  this  court  frequently.  That  act  directs  that  all 
pending  actions  attacking  the  organization  of  districts  or- 
ganized under  the  provisions  of  said  law  shall  abate,  but 
this  court  has  held  that  the  legislature  is  without  authority 
to  direct  what  orders  shall  be  entered  by  courts  in  pending 
actions ;  tliat  the  decision  as  to  what  orders  shall  be  entered 
in  such  cases  comes  within  the  judicial  power  and  does  not 
belong  to  the  legislature.    People  v.  Madison,  280  111.  96, 
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It  appears  from  the  motion  entered  to  abate  these  pro- 
ceedings that  the  order  ousting  appellees  was  appealed  from 
and  the  appeal  bond  filed  as  required  by  the  circuit  court. 
The  circuit  court,  therefore,  was  without  jurisdiction  to  en- 
ter any  further  order  in  that  proceeding  until  the  appeal 
had  been  disposed  of.  An  appeal  allowed  by  the  trial  court 
is,  in  contemplation  of  law,  pending  in  the  appellate  tribunal 
the  moment  the  appeal  bond  is  executed  and  filed  with  the 
clerk  of  the  circuit  court.  (Reynolds  v.  Perry,  ii  111.  534; 
Merrifield  v.  Western  Cottage  Piano  and  Organ  Co,  238  id. 
526;  City  of  Chicago  v.  Lord,  281  id.  414,  and  cases  cited.) 
A  perfected  appeal  operates  to  stay  any  further  proceedings 
by  the  court  rendering  the  judgment  or  decree  appealed 
from,  the  only  exception  being  orders  as  to  alimony  in  di- 
vorce cases.  (People  v.  Pant,  276  111.  181.)  Beyond  doubt, 
under  this  rule  of  practice,  followed  for  a  century  in  this 
State,  after  the  appeal  bond  was  filed  the  trial  court  was 
without  authority  to  enter  any  further  orders  until  the  ap- 
peal was  properly  disposed  of  in  the  appellate  tribunal.  On 
the  record  before  us  it  must  be  assumed  that  the  appeal 
from  the  order  ousting  appellees  as  members  of  said  high 
school  board  was  perfected  and  undisposed  of  in  the  appel- 
late tribunal  at  the  time  this  order  abating  such  proceedings 
was  entered  in  the  trial  court.  This  being  so,  the  order  so 
abating  the  proceedings  was  entered  without  authority. 

Whether,  in  view  of  this  record,  this  proceeding  was 
pending  when  the  validating  statute  was  enacted,  under  the 
reasoning  of  this  court  in  People  v.  Ryan,  281  111.  231,  and 
People  v.  New  York  Central  Railroad  Co.  283  id.  334,  need 
not  be  decided. 

The  judgment  of  the  circuit  court  abating  the  proceed- 
ings was  entered  without  authority,  and  must  therefore  be 
reversed  and  the  cause  remanded  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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(No.  12068. — Reversed  and  remanded.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  FreELAnd,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipi8. 

Criminal  lav^— judgment  should  be  reversed  when  eiHdence 
dees  not  establish  guilt  beyond  a  reasonable  doubt,  A  reviewing 
court  should  give  due  weight  and  importance  to  the  verdict  of  the 
jury,  and  a  judgment  of  conviction  will  not  be  reversed  simply  be- 
cause the  evidence  is  conflicting,  but  where  the  evidence  fails  to 
establish  guilt  beyond  a  reasonable  doubt  it  is  the  duty  of  a  review- 
ing court  to  reverse  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Christian 
county;  the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

John  E.  Hogan,  and  Edmund  Burke,  for  plaintiff  in 
error. 

Edward  J.  Brundage,  Attorney  General^  Harry  B. 
Hershey,  State's  Attorney,  and  Albert  D.  Rodenberg, 
for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

On  the  morning  of  May  26,  1916,  between  three  and 
four  o'clock,  the  post-office  at  Edinburg,  Christian  county, 
was  burglarized.  The  safe  was  blown  open  with  some  ex- 
plosive, the  wood  partitions  or  pigeon  holes  inside  split  and 
torn  up  and  a  number  of  postage  stamps  and  some  money 
stolen.  In  the  afternoon  of  the  same  day  plaintiff  in  error 
was  arrested  in  Edinburg  on  suspicion  of  having  commit- 
ted the  crime.  At  the  August  term,  19 17,  of  the  Christian 
county  circuit  court  he  was  indicted  for  burglary  and  lar- 
ceny. In  their  brief  counsel  for  the  State  explain  that  the 
delay  in  returning  the  indictment  was  due  to  the  fact  that 
plaintiff  in  error  was  turned  over  to  the  Federal  authori- 
ties, who  failed  to  prosecute  him,  and  the  case  was  then  pre- 
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sented  to  the  grand  jury  of  Christian  county.  Plaintiff  in 
error  was  tried  at  the  November,  19 17,  term,  convicted  and 
sentenced  to  imprisonment  in  the  penitentiary.  He  brings 
the  record  here  for  review. 

There  was  found  on  plaintiff  in  error,  when  arrested,  a 
pocket  knife  with  a  postage  stamp  sticking  to  the  handle 
and  a  small  piece  of  wood  in  one  of  the  pockets.     There 
were  some  dark  spots  on  the  blade  of  the  knife.    Plaintiff 
in  error  was  in  an  exhausted  and  nervous  condition  when 
arrested,  sitting  on  the  front  steps  of  the  Baptist  church. 
About  noon  of  the  day  following  the  burglary,  and  before 
plaintiff  in  error  was  arrested,  Mrs.  Porter  testified  she  saw 
him  come  from  a  branch  south  of  her  house,  which  was 
just  across  the  street  from  the  Baptist  church.     He  went 
across  the  south  part  of  the  church  yard  into  a  toilet.    That 
evening,  about  six  o'clock,  witness  and  another  woman  went 
to  the  branch  at  the  place  she  said  the  plaintiff  in  error 
came  from  and  found  there  some  small  particles  of  polished 
wood,  some  not  polished  and  a  small  piece  of  card-board, 
also  a  stamp,  upon  which  she  wrote  her  initial,  all  of  which 
she  gave  to  the  post-master.     She  identified  the  pieces  of 
wood  and  card-board  and  stamp  exhibited  to  her  as  the 
same  she  found  at  the  branch  and  gave  to  the  post-master. 
The  stamp  witness  picked  up  at  the  branch  was  sticking  to 
a  fragment  of  the  envelope  it  had  been  put  on.    The  cor- 
ner of  the  envelope  on  which  the  stamp  was  placed  had  been 
torn  off  and  the  stamp  was  sticking  on  it.    The  inside  of 
the  envelope  was  of  a  gray  color.    Miss  Emma  Kelly  tes- 
^  tified  for  the  State  that  she  was  at  her  home,  a  block  south 
of  the  Baptist  church,  when  the  explosion  occurred.    There 
is  a  stream  back  of  the  church  and  not  quite  a  half  block 
from  the  witness'  house.    About  three  or  four  o'clock  on 
the  morning  of  the  robbery  she  heard  talking  and  someone 
coughing  like  he  was  sick  and  vomiting,  which  sounded  like 
the  parties  were  at  the  bridge  north  of  her  house.     She 
saw  a  man  go  east  past  her  house  followed  by  a  little  dog. 
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About  noon  that  day  she  saw  a  man  leave  the  out-building 
of  the  church  and  go  around  in  front.  The  post-master  and 
some  other  witnesses  testified  to  making  a  search  and  find- 
ing, about  half  a  quarter  of  a  mile  east  of  Miss  Kelly's  resi- 
dence and  southeast  of  the  church,  some  stamps,  burglars' 
,  tools,  a  revolver,  fuse  and  fuse  caps.  These  were  all  pre- 
served and  introduced  in  evidence  at  the  trial.  The  knife 
and  fuse  were  by  a  post-office  inspector  turned  over  to  two 
chemists  employed  in  the  United  States  department  of  agri- 
culture, and  they  made  a  chemical  analysis  of  the  dark  ma- 
terial on  the  knife  blade  and  of  the  fuse  and  stated  both 
contained  coal  tar  pitch  and  nitrates.  The  wood  found  by 
Mrs.  Porter  at  the  branch  resembled  tlie  pieces  of  wood  par- 
titions in  the  safe.  An  envelope,  a  corner  of  which  where 
the  stamp  had  been  attached  had  been  torn  off,  was  found 
in  the  building  when  the  safe  was  blown  open  and  was  of 
the  same  color  inside  as  the  piece  of  envelope  which  Mrs. 
Porter  picked  up  at  the  branch,  to  which  a  stamp  was  at- 
tached. Harry  Gaddis,  who  had  served  time  in  the  peni- 
tentiary for  burglary  and  was  at  the  time  of  the  trial  a 
Federal  prisoner  in  the  Danville  jail,  testified  he  knew  plain- 
tiff in  error  in  Springfield,  Illinois,  and  had  a  talk  with  him 
there  some  time  in  March,  191 7.  He  testified  plaintiff  in 
error  saw  him  talking  with  Basil  Joy,  and  that  after  Joy 
left  the  bar-room  where  the  conversation  occurred,  plaintiff 
in  error  told  witness  he  had  better  keep  away  from  Joy, — 
that  he  could  not  be  trusted.  He  then  told  witness  about 
the  Edinburg  post-office  robbery,  and  said  Joy  stood  out- 
side while  plaintiff  in  error  blew  the  safe.  After  blowing 
it  plaintiff  in  error's  stomach  was  so  weak  from  drinking  in- 
tbxicants  that  the  gas  made  him  sick.  Joy  thought  he  was 
going  to  die  and  took  him  to  and  left  him  at  an  old  church 
at  the  edge  of  Edinburg.  Joy  took  the  money  and  an  auto- 
mobile and  went  to  Springfield.  He  left  some  papers  where 
he  thought  they  would  be  found,  to  cause  suspicion  of  plain- 
tiff in  error. 
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Plaintiff  in  error  proved  by  a  number  of  witnesses  that 
he  was  in  Springfield  until  midnight  May  26,  the  night  of 
the  burglary,  and  this  proof  was  not  contradicted.  Spring- 
field is  about  twenty  miles  from  Edinburg.  Witnesses  tes- 
tified that  the  plaintiff  in  error  was  that  night  under  the 
influence  of  intoxicating  liquor  and  had  been  constantly  in- 
toxicated for  a  month  or  more  before  that  time,  and  one 
witness  testified  that  he  met  the  plaintiff  in  error  on  the 
street  in  Spnngfield  about  eight  o'clock  in  the  evening  of 
the  night  of  the  burglary  and  that  he  was  bordering  on  de- 
lirium tremens.  Other  witnesses  testified  to  his  being  in- 
toxicated that  evening.  W.  L.  Burke,  at  whose  house  in 
Springfield  plaintiff  in  error  roomed,  testified  he  was  in  his 
room  at  ten  o'clock  in  a  drunken  stupor  and  witness  took 
him  a  pitcher  of  water ;  that  he  heard  him  rolling  and  toss- 
ing in  his  bed  about  eleven  o'clock.  This  witness  was  cor- 
roborated by  his  wife.  A  saloon-keeper  testified  plaintiff 
in  error  was  in  his  saloon  about  midnight  and  seemed  drunk 
and  demented.  Plaintiff  in  error  was  next  seen  some  time 
the  next  day  in  a  church  yard  in  Edinburg. 

The  State  introduced  in  evidence  a  sworn  statement  in 
writing  made  by  plaintiff  in  error  to  a  post-office  inspector 
in  the  jail  at  Taylorville,  May  30,  in  which  plaintiff  in  er- 
ror said  that  on  the  night  of  May  25-26  he  was  very  nervous 
from  having  been  intoxicated  several  weeks ;  that  he  could 
not  sleep ;  that  he  got  out  of  bed  about  midnight  and  con- 
cluded to  go  to  Pana ;  that  he  went  to  the  yards  of  the  Balti- 
more and  Ohio  Southwestern  railway  and  about  two  o'clock 
caught  a  freight  train  going  south ;  that  the  train  stopped 
at  some  station  and  he  got  off ;  that  the  station  was  Edin- 
burg ;  that  he  arrived  there  about  four  o'clock  in  the  morn- 
ing and  being  very  thirsty  went  in  search  of  a  drink  of 
water;  that  he  finally  found  a  small  stream  where  he  drank ; 
that  this  was  about  daybreak;  that  after  drinking  he  be- 
came sick  and  vomited ;  that  he  could  not  tell  how  long  he 
remained  there;   that  he  next  went  to  a  toilet  in  the  rear 
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of  a  church,  where  he  again  vomited  and  remained  probably 
several  hours;  that  later  in  the  day  he  went  to  the  same 
brook  for  another  drink  of  water  and  returned  to  the  closet, 
where  he  stayed  some  time ;  that  he  remembered  asking  a 
boy  to  get  him  a  drink  of  water,  which  the  boy  did ;  that 
after  that  he  went  around  in  front  of  the  church  and  sat 
on  the  steps  to  rest  and  was  there  arrested. 

Paul  Ducker,  a  witness  residing  in  Edinburg,  testified 
he  was  at  the  Baltimore  and  Ohio  railroad  tracks  about  four 
o'clock  in  the  morning  of  the  burglary  and  saw  a  freight 
train  come  in.  It  stopped  at  the  cattle  pens  and  did  some 
switching.  He  saw  a  man  alight  from  the  train.  The  man 
came  down  right  by  witness  and  turned  east  toward  the 
school  house.  In  tlie  afternoon  of  the  same  day  he  saw 
the  same  man  at  the  city  hall  under  a  shade  tree.  He  rec- 
ognized plaintiff  in  error  as  tlie  same  man.  The  witness 
testified  he  looked  toward  the  depot  but  saw  no  one  there. 
Three  witnesses  testified  in  rebuttal  for  the  State  that  they 
were  at  the  depot  when  tlie  freight  train  came  in  and  that 
it  did  no  switching. 

The  foregoing  is  a  brief  summary  of  the  most  import- 
ant testimony. 

The  errors  alleged  and  argued  in  the  briefs  are,  that 
the  evidence  was  not  sufficient  to  justify  the  verdict  and 
judgment;  that  the  court  admitted  improper  evidence;  and 
that  the  court  erred  in  permitting  improper  remarks  by  the 
State's  attorney. 

It  is  certain  from  the  testimony  that  plaintiff  in  error 
left  Springfield  the  night  of  the  burglary  as  late  or  later 
than  midnight.  It  is  not  contended  that  if  he  went  to  Edin- 
burg by  train  he  could  have  reached  there  on  any  other  train 
after  midnight  tlian  the  freight  on  which  he  said  he  went. 
That  train  did  not  arrive  at  Edinburg  until  after  the  burg- 
lary had  been  committed.  Aside  from  a  pocket  knife  with 
dark  spots  on  the  blade,  an  uncanceled  postage  stamp  stick- 
ing to  the  handle,  and  a  small  splinter  of  wood  found  in  the 
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pocket  of  plaintiff  in  error,  there  was  nothing  on  his  person 
or  in  his  possession  to  indicate  he  had  committed  the  crime. 
It  was  testified  by  chemists  that  the  spots  on  the  knife  were 
composed  of  material  containing  coal  tar  pitch  and  nitrates, 
and  the  fuse  found  with  the  burglars*  tools,  caps  and  re- 
volver had  the  same  materials  in  it.     These  things  were 
found  some  distance  from  any  place  the  plaintiff  in  error 
had  been  seen  by  anyone,  and  while  they  were  offered  and 
admitted  in  evidence  there  was  no  testimony  whatever  to 
in  any  way  connect  him  with  them.     Some  $300  worth  of 
stamps  and  $57  or  $58  in  money  were  taken  from  the  safe. 
None  of  the  money  and  no  stamps  except  the  one  sticking 
to  his  knife  handle  were  found  on  plaintiff  in  error.    Some 
stamps  were  found  where  the  burglars'  tools  and  revolver 
were  found.     The  evidence,  all  considered,  did  not  estab- 
lish the  guilt  of  plaintiff  in  error  with  that  degree  of  cer- 
tainty required  to  justify  conviction.    The  only  direct  evi- 
dence of  guilt  was  the  testimony  of  the  witness  Gaddis  as 
to  admissions  made  by  plaintiff  in  error,  and  under  the  un- 
satisfactory state  of  the  evidence  in  the  case  we  do  not  feel 
warranted  in  giving  his  testimony  such  credit  and  weight 
as  to  justify  affirming  the  judgment.    If,  as  before  stated, 
plaintiff  in  error  went  to  Edinburg  on  the  freight  train,  as 
he  claimed  in  his  statement  to  the  post-office  inspector,  he 
did  not  commit  the  crime.     A  resident  of  Edinburg,  Paul 
Ducker,  in  no  way  related  to  plaintiff  in  error  and  totally 
disinterested,  testified  he  saw  him  alight  from  the  freight 
train.    Three  witnesses  for  the  State  testified  they  were  at 
the  depot  when  the  train  arrived  and  did  not  see  plaintiff 
in  error.    It  is  argued  by  the  State  that  Ducker's  testimony 
should  not  be  believed  because  he  said  the  train  did  sopie 
switching  and  the  other  three  witnesses  said  it  did  not ;  also 
that  Ducker  testified  he  did  not  see  the  other  three  witnesses 
at  the  depot  although  he  looked  in  that  direction.     Such 
discrepancies  would  not  warrant  us  in  disregarding  the  tes- 
timony of  a  witness  whose  truthfulness  and  reliability  are 
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not  otherwise  affected  or  questioned.  True,  a  reviewing 
court,  in  criminal  as  well  as  in  civil  cases,  should  give  due 
weight  and  importance  to  the  verdict  of  the  jury,  and  judg- 
ments of  conviction  will  not  be  reversed  simply  because  the 
evidence  is  conflicting.  Where,  however,  the  whole  evi- 
dence considered,  it  fails  to  establish  guilt  beyond  a  rea- 
sonable doubt  it  is  the  duty  of  a  reviewing  court  to  reverse 
the  judgment.    People  v.  McMahon,  254  111.  62. 

A  careful  consideration  of  the  evidence  convinces  us 
that  we  would  not  be  justified  in  affirming  the  conviction. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  1 1896. — Decree  affinned.) 
John  McCarty  et  al.  Defendants  in  Error,  vs.  Emma  Y. 
McCarty  et  al — (John  Wesley  McCarty  et  al  Plain- 
tiffs in  Error. ) 

Opinion  Hied  June  20,  ipi8. 

Wills — contingent  remainder  destroyed  by  conveyance  of  life 
estate  and  reversion  in  fee.  Where  a  testator  devises  a  life  estate 
with  a  contingent  remainder  limited  to  take  effect  upon  the  death 
of  the  life  tenant  the  reversion  in  fee  descends  to  the  heirs-at-law 
pending  the  vesting  of  the  remainder,  and  a  conveyance  of  the  life 
estate  and  of  the  reversion  in  fee  to  the  same  person  will  destroy 
the  life  estate,  which  becomes  merged  in  the  fee  and  defeats  the 
contingent  remainder,  which  no  longer  has  a  particular  estate  to 
support  it. 

Writ  of  Error  to  the  Circuit  Court  of  Douglas  county; 
the  Hon.  George  A.  Sentel,  Judge,  presiding. 

W.  Thomas  Coleman,  guardian  ad  litem,  for  plaintiffs 
in  error. 

Edward  C.  Craig,  Donald  B.  Craig,  and  James  W, 
Craig,  Jr.,  for  defendants  in  error. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

After  the  decree  had  been  reversed  and  the  cause  re- 
manded in  McCarty  v.  McCarty,  275  111.  573,  Emma  Y. 
McCarty  conveyed  the  real  estate  involved  to  John  Mc- 
Carty, William  F.  McCarty,  Caroline  McCarty,  Laura  F. 
McCarty  Vance  and  Frances  McCarty.  John,  William  F., 
Caroline  and  Frances  thereupon  brought  suit  for  partition 
in  the  circuit  court  of  Douglas  county  against  Laura  F. 
McCarty  Vance  and  John  Wesley,  Mary  Josephine  and 
Laura  Carolyn,  minor  children  of  John  McCarty.  A  de- 
cree was  entered  in  accordance  with  the  prayer  of  the  bill 
and  partition  had.  This  writ  of  error  has  been  sued  out 
by  the  minor  defendants,  by  their  guardian  ad  litem,  to  re- 
view those  proceedings. 

The  same  question  is  now  presented  which  was  at- 
tempted to  be  raised  in  McCarty  v.  McCarty,  supra.  The 
language  of  the  will  relative  to  the  land  in  controversy  is 
as  follows: 

"After  all  my  lawful  debts  are  paid  and  discharged,  I 
give  and  bequeath  to  my  beloved  wife,  Emma  Y.  McCarty, 
in  lieu  of  dower,  the  use  during  her  life,  while  she  shall 
remain  my  widow,  of  all  of  my  property  of  every  kind  and 
nature,  including  both  real  estate  and  personal.  If  she 
shall  re-marry,  then  immediately  upon  the  happening  of 
such  event  my  estate  to  be  divided,  distributed  and  settled 
according  to  the  laws  of  the  State  of  Illinois  relating  to  dis- 
tribution and  descent,  the  same  as  if  I  had  died  intestate. 
If  she  dies  my  widow,  then  at  her  death  said  estate  to  be 
divided  into  the  number  of  equal  shares  required  by  the  fol- 
lowing provisions  and  to  be  distributed  among  my  children 
surviving  her,  as  follows : 

"To  my  son  John  McCarty  two  of  said  shares,  provid- 
ing he  has  devoted  his  time  and  work  to  assist  his  mother 
in  working  and  caring  for  the  benefit  of  said  estate.  If 
he  has  not  so  worked  and  cared  for  said  estate  then  he  is 
to  have  one  share,  only. 
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"To  my  son  William  F.  McCarty  two  of  said  shares  on 
the  same  terms  and  conditions  as  last  mentioned.  In  case 
said  conditions  are  not  fulfilled  then  he  to  have  one  share, 
only. 

"To  my  daughter  Laura  F.  McCarty  one  share.  To  my 
daughter  Caroline  one  share.  To  my  daughter  Frances  one 
share. 

"If  any  of  my  said  children  die  previous  to  my  widow's 
death  leaving  children  or  a  child,  then  such  child's  share  to 
go  to  his  or  her  child  or  children. 

"I  direct  that  my  executors  shall  have  power  under  this 
will  to  sell,  transfer  and  deed  any  property,  real  or  personal, 
as  freely  as  I  might  do  if  living. 

"I  hereby  empower  my  executors  to  give  new  mortgages 
upon  any  part  of  my  property  to  renew  or  replace  or  take 
up  any  mortgage  existing  at  the  time  of  my  death." 

The  contention  of  plaintiffs  in  error  that  under  the  will 
the  legal  title  to  the  premises  was  placed  in  the  executor, 
and  that  on  this  account  the  conveyances  made  are  inef- 
fective, was  conclusively  settled  in  the  case  of  McCarty  v. 
McCarty,  supra. 

Where  a  testator  devises  a  life  estate  in  lands  and  the 
remainder  limited  to  take  effect  upon  the  deatli  of  the  life 
tenant  is  contingent,  the  reversion  in  fee  descends  to  the 
heirs-at-law  pending  the  vesting  of  the  remainder.  A  con- 
veyance of  the  life  estate  and  of  the  reversion  in  fee  to 
the  same  person  will  operate  to  destroy  tlie  life  estate,  which 
becomes  merged  in  the  fee,  and  to  defeat  the  contingent 
remainder,  which  no  longer  has  a  particular  estate  to  sup- 
port it.  (Bond  V.  Moore,  236  111.  576;  B elding  v.  Parsons, 
258  id.  422 ;  Barr  v.  Gardner,  259  id.  256;  Messer  v.  Bald- 
win, 262  id.  48;  Sfuith  V.  Chester,  272  id.  428.)  These 
cases  are  decisive  of  the  question  presented  here. 

The  decree  of  the  circuit  court  is  affirmed.^ 

Decree  affirmed. 
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(No.  1 1779. — Decree  affirmed.) 
Edna  G.  Thackaberry,  Appellant,  vs.  M.  G.  Kibbe  et  aL 

Appellees. 

Opinion  Med  June  20,  ipi8. 

1.  Specific  performance — specific  performance  rests  in  discre- 
tion of  chancellor,  to  be  exercised  as  circumstances  require.  The 
granting  of  specific  performance  of  a  contract  is  not  a  matter  of 
absolute  right  but  rests  in  the  sound  discretion  of  the  chancellor,  to 
be  exercised  as  the  circumstances  and  the  equities  between  the  par- 
ties may  require,  as  it  is  only  on  the  principle  that  it  is  unjust  and 
inequitable  to  permit  a  contract  to  remain  unexecuted  that  a  court 
of  chancery  assumes  jurisdiction  to  enforce  it. 

2.  Same — when  appellees  cannot  assign  cross-error  on  failure 
to  cancel  a  contract.  On  appeal  by  the  complainant  in  a  bill  for 
specific  performance  from  a  decree  dismissing  both  the  original  bill 
and  a  cross-bill  to  cancel  the  contract  as  a  cloud  on  title,  the  ap- 
pellees cannot  assign  cross-error  on  the  dismissal  of  the  cross-bill, 
where  at  the  time  of  the  hearing  they  had  conveyed  the  property 
to  a  person  not  a  party  to  the  record. 

3.  Cloud  on  title — complainants  must  allege  and  proz'e  title  in 
themselves.  In  order  to  maintain  a  bill  to  cancel  a  contract  or 
other  instrument  as  a  cloud  upon  title  the  complainants  must  allege 
and  prove  t^tle  in  themselves. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Holt,  Cutting  &  Sidley,  for  appellant. 

E.  A.  Aborn,  and  Warren  Pease,  for  appellees. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Edna  G.  Thackaberry,  appellant,  filed^her  bill  in  the  cir- 
cuit court  of  Cook  county  for  the  specific  performance  of 
a  contract  against  M.  G.  Kibbe  and  wife,  Irving  Shuman 
and  wife,  Francis  J.  Johnson  and  the  Chicago  Title  and 
Trust  Company,  individually  and  as  trustee.  M.  G.  Kibbe 
and  Irving  Shuman  filed  a  cross-bill  for  the  purpose  of  hav- 
ing the  contract  canceled  as  a  cloud  on  their  title.    All  of 
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the  parties  to  the  original  bill  and  to  the  cross-bill  filed  an- 
swers, to  which  answers  replications  were  filed.  The  cir- 
cuit court  dismissed  both  bills  for  want  of  equity.  On  her 
appeal  to  this  court  appellant  has  assigned  errors  on  the 
dismissal  of  her  bill,  and  cross-errors  have  been  assigned 
by  appellees  Kibbe  and  Shuman  on  the  dismissal  of  their 
cross-bill. 

The  contract  in  question  was  entered  into  between  ap- 
pellant and  M.  G.  Kibbe  and  was  dated  May  30,  191 5.  By 
the  contract  Kibbe  agreed  to  convey  to  appellant  lots  3,  4 
and  5  in  Bigelow  &  By  ford's  subdivision,  known  as  4901, 
4902  and  4903  Lake  Park  avenue,  in  the  city  of  Chicago, 
and  all  improvements  thereon,  subject  to  a  mortgage  or 
trust  deed  for  $30,000,  then  past  due,  by  warranty  deed  to 
be  executed  by  himself  and  wife,  and  he  further  agreed  to 
renew  the  loan  for  five  years  at  six  per  cent.  To  the  agree- 
ment was  added  this  clause:  "If  loan  cannot  be  made  for 
five  years  same  must  be  adjusted  satisfactory  to  both  par- 
ties." In  consideration  of  the  foregoing,  appellant  by  the 
contract  agreed  to  convey  to  Kibbe,  by  warranty  deed  to 
be  executed  by  herself,  and  subject  to  a  mortgage  of  $2250 
due  in  June,  19 15,  real  estate  situated  in  the  county  of  Green 
Lake,  State  of  Wisconsin,  otherwise  described  as  "summer 
home  at  Green  Lake,  as  shown  by  pictures  furnished."  She 
further  agreed  to  renew  for  two  years,  at  six  per  cent,  the 
loan  of  $2250  and  to  pay  Kibbe  $5000  in  cash.  Interest 
and  insurance  were  to  be  adjusted  as  of  June  i,  1915.  The 
1914  taxes  and  "specials  now  due"  were  to  be  paid  by  pres- 
ent owners.  Each  party  was  to  furnish  the  other,  within 
fifteen  days,  a  proper  abstract  of  title  showing  good  and 
sufficient  title  to  the  respective  properties  in  each  grantor, 
and  each  was  to  pay  his  or  her  own  commission,  attorney's 
fees  and  all  other  costs  incident  to  his  or  her  part  of  the 
negotiations.  Deeds  were  to  be  passed  and  all  negotiations 
closed  within  thirty  days  from  the  date  of  the  agreement, 
and  time  was  declared  to  be  of  the  essence  of  the  contract 
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From  the  testimony  of  appellant,  when  considered  alone, 
it  appears  appellant  furnished  a  proper  and  satisfactory  ab- 
stract showing  good  and  sufficient  title  in  her  to  the  property 
which  she  was  to  convey  to  Kibbe ;  that  she  had  extended 
for  two  years  the  loan  to  her  of  $2250,  as  she  had  agreed, 
and  that  she  was  at  all  times  ready,  willing  and  able  to  pay 
the  $5000  cash  to  Kibbe  when  he  should  do  all  the  things 
required  of  him  to  do  under  the  contract.  She  produced 
on  the  trial  and  tendered  to  Kibbe  a  proper  warranty  deed 
to  her  property,  and  made  proof  in  court  by  one  of  her 
witnesses  that  she  then  had  the  sum  of  $5000  ready  to  be 
delivered  to  him  to  make  said  cash  payment,  and  her  coun- 
sel offered  in  court  to  deliver  said  deed  and  money  to  Kibbe 
and  the  tender  was  refused  by  Kibbe. 

In  defense  of  appellant's  bill  Kibbe  made  proof  that 
after  they  had  entered  into  the  contract  he  undertook  to  re- 
new the  $30,000  loan  on  his  property  but  was  unable  to 
have  the  same  renewed  for  five  years  according  to  his  agree- 
ment, either  by  the  party  who  had  loaned  him  the  money 
for  which  the  property  was  then  mortgaged  as  security  or 
to  induce  any  other  parties  to  make  such  a  loan,  and  that 
he  had  interviewed  all  the  parties  known  to  him  likely  to 
consider  favorably  the  making  of  such  a  loan  to  him  and 
that  he  had  on  several  occasions  so  informed  appellant.  His 
proof  also  showed  that  he  was  able  to  obtain  from  one  or 
more  parties  a  $25,000  loan  on  his  property  at  the  rate  he 
contracted  for  and  for  the  term  of  five  years  and  that  he  so 
informed  her^  and  he  offered,  if  she  would  pay  him  the 
$5000  on  her  contract,  to  apply  said  sum  in  reducing  the 
$30,000  loan  to  $25,000  and  to  accept  from  her  a  second 
mortgage  for  the  other  $5000  to  run  five  years  at  six  per 
cent  interest.  According  to  the  testimony  produced  by 
Kibbe,  her  reply  to  him  as  to  his  proposition  of  obtaining  a 
loan  for  $25,000  and  himself  carrying  the  other  $5000  loan 
as  a  second  lien  was  that  she  could  not  furnish  or  raise  the 
$5000,  and  that  she  wanted  to  raise  her  $5000  by  having 
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someone  loan  her  that  amount  on  tlie  property  Kibbe  was  to 
deed  her,  subject  to  the  $30,000  loan  to  be  extended  by  him. 
Kibbe's  reply  to  her  was,  in  substance,  that  he  was  unable 
to  see  how  she  could  obtain  a  loan  of  $5000  subject  to  a 
$30,000  lien  if  he  was  not  able  to  obtain  the  $30,000  loan 
or  to  extend  the  one  that  he  already  had. 

Without  going  into  details  as  to  the  evidence  in  the  rec- 
ord, it  is  sufficient  to  say  that  the  court  was  warranted  in 
finding  that  Kibbe  had  established  the  foregoing  facts  re- 
lied upon  by  him  as  his  defense  by  the  greater  weight  of 
the  evidence.  It  is  true  that  appellant  offered  proof  at  the 
trial,  by  her  own  testimony  and  by  that  of  Hyman  J.  Ro- 
senberg, that  Rosenberg  had  agreed  to  and  was  willing  to 
loan  her  $5000  on  the  Kibbe  property  subject  to  the  $30,000 
loan  that  Kibbe  was  to  have  extended,  and  by  the  furtlier 
testimony  of  Matthew  Stein  tliat  he  was  willing  to  make 
such  a  loan  to  her  subject  to  the  $30,000  loan.  It  does  not 
appear  from  the  evidence  that  Kibbe  was  ever  informed  of 
such  facts  until  the  trial.  So  far  as  Stein's  offer  is  con- 
cerned, it  only  appears  that  he  had  made  such  an  offer  to 
her  after  the  bill  in  this  case  was  filed.  Rosenberg  was  her 
counselor  and  adviser  in  the  conducting  of  the  transaction 
leading  up  to  the  consummation  of  the  exchange  of  land 
by  appellant  and  Kibbe  mentioned  in  the  contract.  While 
Kibbe's  proposition  and  offer  to  appellant  to  obtain  the  loan 
in  question  in  the  sum  of  $25,000  and  to  carry  a  loan  of 
$5000  himself  for  the  five  years  was  not  an  exact  and  literal 
compliance  with  his  contract  still  it  was  a  substantial  per- 
formance of  it,  and,  according  to  the  evidence  in  tlie  case, 
was  the  very  best  that  he  was  able  to  do.  Besides,  the  fur- 
ther testimony  of  Kibbe  was,  in  substance,  that  he  at  all 
times  made  demand  on  the  appellant  that  she  pay  to  him 
the  $5000  in  money,  and  that  she  informed  him  that  she 
had  not  been  able  to  raise  the  $5000;  that  she  had  applied 
to  Kibbe  and  Shuman  to  help  her  raise  the  $5000  upon 
other  property  owned  by  her  that  was  heavily  incumbered 
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by  mortgage  liens,  and  that  they  had  a  list  of  such  property 
given  them  by  her  and  after  a  thorough  consideration  of 
the  same  found  that  it  was  not  within  the  probabilities  that 
she  could  obtain  the  money.    In  other  words,  the  claim  of 
Kibbe  is  that  she  utterly  failed  to  perform  her  part  of  the 
contract  as  to  tlie  furnishing  of  the  $5000  in  cash.     That 
she  so  failed  was  established  by  the  testimony  of  Kibbe  and 
Shuman,  and  their  testimony  was  corroborated  by  at  least 
two  other  witnesses.    The  testimony  of  these  four  witnesses 
was  only  contradicted  by  the  testimony  of  appellant,  with 
some  corroboration  by  one  other  witness  and  by  the  testi- 
mony of  Rosenberg.     The  court  was  therefore  warranted 
in  finding  from  the  evidence  that  Kibbe  had  offered  to  per- 
form his  contract  and  was  willing  and  able  to  do  so  in  all 
particulars  save  the  one  of  having  the  loan  of  $30,000  ex- 
tended, and  that  he  had  offered  a  substantial  performance 
thereof,  which  appellant  declined  to  accept;  that  appellant, 
while  she  was  ready,  willing  and  able  in  all  other  particulars 
to  perform  her  contract,  was  not  able  to  furnish  the  $5000 
in  money;    that  Kibbe  had  extended  the  contract  fifteen 
days  at  her  request  to  enable  her  to  furnish  the  money,  and 
that  on  August  4,  1915,  after  the  fifteen  days'  extension 
had  expired,  he  broke  off  further  negotiations  with  her  and 
declared  the  deal  off.    Other  counter-propositions  were  of- 
fered by  Kibbe  to  appellant,  and  by  appellant  to  Kibbe,  dif- 
fering from  the  terms  of  their  contract,  but  it  is  not  nec- 
essary to  consider  them  here. 

On  August  5,  191 5,  after  Kibbe  had  declared  the  deal 
between  him  and  appellant  terminated  for  failure  of  ap- 
pellant to  perform  her  part  of  the  contract,  he  deeded  the 
property  in  question  to  appellee  Shuman,  who  was  already 
the  equitable  owner  of  one-half  of  the  property,  the  title 
standing  in  the  name  of  Kibbe.  Shuman  had  this  transfer 
made  because  the  party  who  had  the  $30,000  loan  on  the 
property  was  pressing  Kibbe  for  payment  and  threatening 
to  foreclose  unless  he  did  pay  or  make  a  satisfactory  ar- 
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rangement  for  paying  the  same.  Kibbe  was  not  financially 
responsible  because  not  a  man  of  means.  The  lienholder 
claimed  that  the  building  on  tlie  property  was  too  old  and 
out  of  repair  to  be  safe  security  for  that  sum  of  money. 
Shuman  was  a  man  of  means  and  financially  responsible,  and 
the  lienholder  was  willing  to  extend  the  loan  to  him  if  he 
would  take  title  from  Kibbe  to  the  property  and  give  his 
personal  note  and  a  mortgage  on  the  property.  According 
to  the  evidence  he  took  the  title  for  the  foregoing  reasons 
and  to  save  foreclosure  and  expenses  of  tlie  same,  Kibbe 
remaining  the  equitable  owner  of  one-half  of  the  premises. 
Afterwards  Kibbe  and  Shuman  conveyed  the  property  to 
appellee  Johnson,  and  Johnson  conveyed  it  to  one  Togue, 
who  is  not  a  party  to  this  suit.  Kibbe  and  Shuman  now 
own  no  interest  whatever  in  the  premises  and  obtained  a 
ranch  in  Michigan  for  the  same. 

Appellant  insists  that  the  very  fact  that  Shuman  was 
able  to  have  the  $30,000  extended  is  proof  to  a  certainty 
that  Kibbe  could  have  done  tlie  same  thing,  and  that  as  the 
contract  between  appellant  and  Kibbe  was  recorded  before 
the  transfers  (beginning  with  Kibbe's  transfer  to  Shuman) 
were  made,  appellant  is  entitled  to  specific  performance. 
We  are  unable  to  agree  with  the  appellant's  contention.  If 
Kibbe  was  not  able  to  obtain  the  extension  of  the  loan  Shu- 
man was  justified  in  acting  to  save  himself, — i.  e.,  to  take 
title  to  himself  and  have  the  loan  extended  if  done  in  good 
faith.  Shuman  was  under  no  obligation  to  the  appellant  to 
make  himself  personally  responsible  for  the  $30,000  note 
and  then  to  transfer  the  property  to  her  subject  to  that  in- 
cumbrance. She,  too,  is  shown  by  this  record  to  have  been 
in  financial  straits,  and,  in  fact,  asked  that  the  deed  to  the 
property  be  made  to  one  of  her  relatives  not  shown  to  be 
financially  responsible,  and  gave  as  a  reason  that  she  was 
threatened  and  embarrassed  with  outstanding  judgments 
against  her.  It  w^ould  be  altogether  inequitable  to  require 
Shuman  and  his  purchasers  to  perform  Kibbe's  contract. 
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and  thus  subject  Shuman  to  a  possible  loss  on  his  personal 
notes  aforesaid,  upon  any  theory  except  that  his  interfer- 
ence was  not  in  good  faith  and  for  the  purpose  of  saving 
himself  but  for  the  purpose  of  defrauding  appellant.  The 
evidence  makes  no  showing  in  this  record  that  his  action 
was  other  than  in  good  faith  and  to  save  himself.  The 
court  therefore  was  warranted  in  denying  specific  perform- 
ance upon  the  ground  that  appellant  and  Kibbe  both  were 
unable  to  carrry  out  their  contracts,  and  upon  the  further 
ground  that  it  would  be  inequitable  to  do  so  as  against  Shu- 
man and  his  grantees.  The  granting  of  specific  perform- 
ance of  a  contract  is  not  a  matter  of  absolute  right  but  rests 
in  the  sound  discretion  of  the  chancellor,  to  be  exercised 
as  the  facts  and  circumstances  and  the  equities  between  the 
parties  may  require.  {Africani  Loan  Ass'n  v.  Carroll,  267 
111.  380.)  It  is  only  on  the  principle  that  it  is  unjust  and 
inequitable  to  permit  a  contract  to  remain  unexecuted  that  a 
court  of  chancery  assumes  jurisdiction  to  enforce  it.  Hatch 
V.  Kizer,  140  111.  583;  Woods  v.  Evans,  113  id.  186; 

The  proof  shows,  as  aforesaid,  that  at  the  time  of  the 
hearing  in  this  case  one  Togue  was  the  owner  of  the  Kibbe 
property  mentioned  in  the  contract  and  is  not  a  party  to 
this  record.  Kibbe  and  Shuman,  who  assigned  cross-errors, 
have  no  further  interest  in  the  property  and  have  not  in  this 
record  shown  any  reason  for  the  claim  that  they  would  be 
injured  by  enforcing  the  contract  in  question,  and  are  there- 
fore not  entitled  to  have  it  canceled  as  a  cloud  on  their  title. 
In  a  court  of  review  a  party  cannot  take  advantage  of  an 
error  which  does  not  injuriously  affect  his  own  right.  To 
be  entitled  to  have  the  contract  removed  as  a  cloud  it  is 
necessary  for  them  to  allege  and  prove  title  in  themselves. 
City  of  Chicago  v.  Gilsdorff,  258  111.  212. 

The  decree  of  the  circuit  court  is  sustained  by  the  evi- 
dence in  the  record,  and  it  is  therefore  affirmed. 

Decree  affirmed. 
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(No.  12106. — Decree  affirmed.) 
William  H.  Rinus  et  al.  Appellees,  vs,  Hattih;  Beverly, 

Appellant. 

Opinion  Hied  June  20,  ipi8, 

1.  Trusts — what  is  not  sufficient  to  show  existence  of  express 
trust.  A  claim  by  the  daughter  of  a  grantor  that  the  deed  was 
upon  an  express  trust  that  the  grantee  would  at  the  grantor's  death 
account  to  the  daughter  for  one-fourth  of  the  then  value  of  the  land 
is  not  sustained  by  the  testimony  of  an  employee  of  the  grantee 
that  there  was  such  an  understanding  and  that  a  paper  was  drawn 
up  showing  the  daughter  was  an  heir,  as  such  testimony  does  not 
show  that  any  written  trust  ever  existed  nor  furnish  any  basis  for 
oral  t)roof  of  its  terms. 

2.  Same — ivhen  a  conversation  with  the  grantor  is  not  compe- 
tent. Testimony  as  to  a  conversation  between  the  witness  and  the 
grantor,  introduced  for  the  purpose  of  showing  that  the  deed  was 
upon  a  trust,  but  which  conversation  was  not  in  the  presence  of 
the  grantee,  is  not  competent  to  establish  the  alleged  trust. 

Appeal  from  the  Superior  Court  of  Cook  county;  tlie 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Healy  &  Beverly,  and  Adler,  Lederer  &  Beck,  for 
appellant. 

T.  F.  MoNAHAN,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  April  10,  1907,  Peter  Rinus,  owner  of  a  fami  of 
280.96  acres  in  Cook  county,  executed  his  deed  of  tlie  same 
to  his  son  William  H.  Rinus,  one  of  the  appellees.  A  pay- 
ment of  $15  in  cash  was  made,  and  William  H.  Rinus  and 
his  wife,  Mollie  B.  Rinus,  the  other  appellee,  executed  their 
six  promissory  notes  payable  to  Peter  Rinus,  numbered 
from  I  to  6,  inclusive,  the  first  being  for  $1000,  due  in  one 
year,  the  second  for  $2000,  due  in  two  years,  the  third  for 
$1000,  due  in  three  years,  the  fourth  and  fifth  for  $1500 
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each,  due  in  four  years,  and  the  sixth  for  $2000,  due  in  ten 
years,  all  with  interest  at  five  per  cent,  and  secured  pay- 
ment of  the  same  by  a  trust  deed  of  the  farm  to  Andrew 
C.  Hawkins,  trustee.     William  H.  Rinus  took  possession 
of  the  farm  under  the  deed  and  remained  in  such  possession 
thereafter.    Peter  Rinus  endorsed  the  notes  numbered  2,  3, 
4  and  s  to  the  appellant,  Hattie  Beverly,  and  all  the  notes 
and  the  trust  deed  were  deposited  with  Fred  W.  Struckman, 
who  died  in  March,  1914,  and  the  trust  deed  and  notes  re- 
mained in  the  possession  of  C.  V.  McClure,  who  had  been 
a  partner  of  Struckman.    The  first  note  was  paid  on  Feb- 
ruary 4,  1908,  and  the  sixth  note  was  paid  on  January  25, 
191 6,  to  Mary  Rinus,  (now  Mary  Johnson,)  to  whom  Peter 
Rinus  had  endorsed  it.    On  April  13,  19 14,  William  H.  and 
MoUie  B.  Rinus  conveyed  the  farm  to  Cecil  I.  Johnson,  and 
Johnson  by  his  deed  conveyed  it  to  William  H.  and  Mollie  B. 
Rinus  in  joint  tenancy.    Peter  Rinus  died  on  May  23, 1916. 
The  notes  numbered  from  2  to  5,  inclusive,  remaining 
unpaid  in  the  possession  of  McClure,  the  appellees,  Wil- 
liam H.  and  Mollie  B.  Rinus,  on  February  28,  1916,  filed 
their  bill  of  complaint  in  the  superior  court  of  Cook  county 
against  the  appellant,  Hattie  Beverly,  and  other  defendants, 
alleging  various  irregularities  and  errors  in  the  conveyances 
of  the  real  estate  up  to  the  time  it  was  acquired  by  Peter 
Rinus,  in  1869,  praying  that  the  errors  might  be  corrected 
and  clouds  removed,  and  as  to  the  appellant  that  upon  pay- 
ment of  the  amounts  due  on  the  notes  endorsed  to  her  they 
should  be  canceled  and  delivered  up  and  the  trust  deed  re- 
leased.   The  bill  alleged  that  the  appellant  was  the  daughter 
of  Peter  Rinus  and  that  the  notes  endorsed  to  her  were 
intended  as  a  gift;    that  the  interest  was  to  be  paid  to 
Peter  Rinus  and  had  been  paid  up  to  December,  19 15,  al- 
though the  endorsements  of  interest  paid  to  Peter  Rinus 
were  only  made  up  to  April  10,  1913.    The  appellant  an- 
swered, admitting  title  in  Peter  Rinus  when  he  executed 
the  deed ;   that  the  notes  numbered  2,  3,  4  and  5  had  been 
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endorsed  to  her,  but  denying  that  the  interest  was  payable 
to  her  father,  Peter  Rinus,  or  that  interest  had  been  paid 
to  him  or  any  other  person  up  to  December,  191 5.  She 
alleged  that  the  deed  of  Peter  Rinus  to  William  H.  Rinus 
was  made  in  trust  for  herself,  Charles  Rinus,  a  son  of  Peter 
Rinus,  and  Mary  Rinus,  a  grand-daughter  of  Peter  Rinus, 
and  that  the  condition  of  the  trust  was  that  on  the  death 
of  Peter  Rinus  William  H.  Rinus  was  to  settle  with  the 
appellant  and  Charles  Rinus  and  Mary  Rinus  and  pay  to 
each  of  them,  on  account  of  their  several  and  respective  in- 
terests, a  sum  equal  to  one-fourth  of  the  then  market  value 
of  the  premises.  On  May  24,  1916,  a  supplemental  bill 
was  filed,  alleging  that  the  complainants  had  conveyed  the 
real  estate  to  William  H.  Garrelts,  and  he  was  added  as  a 
co-complainant.  The  issues  were  referred  to  the  master  in 
chancery  to  take  the  evidence  and  report  the  same  with  his 
conclusions.  The  master  took  the  evidence  and  reported 
that  there  was  no  sufficient  evidence  that  any  instrument 
declaring  a  trust  was  ever  executed  and  no  evidence  that 
William  H.  Rinus  ever  signed  any  such  document;  that  the 
appellant  did  not  know  of  the  existence  of  the  notes  or  of 
the  endorsement  thereof  to  her  until  October,  191 5,  and 
never  had  possession  of  them,  and  that  there  was  due  and 
payable  to  the  appellant  upon  the  notes  the  principal  sum  of 
$6000,  with  interest  at  five  per  cent  from  December  i,  191 5. 
He  recommended  that  upon  the  payment  of  the  amount  so 
due  the  notes  should  be  canceled  and  surrendered  and  the 
trust  deed  released.  The  chancellor  overruled  exceptions  to 
the  report  except  as  to  the  question  of  interest,  and  as  to 
that  found  that  interest  was  due  from  April  10,  1913.  A 
decree  was  entered  granting  the  relief  prayed  for  in  the  bill, 
and  from  that  decree  this  appeal  has  been  prosecuted. 

The  claim  of  the  appellant  is  that  the  deed  to  William 
H.  Rinus  was  upon  an  express  trust  for  herself  and  Charles 
Rinus  and  Mary  Rinus,  by  which  William  H.  Rinus  was 
bound  to  account  to  her,  at  the  death  of  Peter  Rinus,  for 
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one-quarter  of  what  the  farm  would  then  be  v/orth,  and  that 
the  notes  endorsed  to  her,  of  which  she  had  no  knowledge 
and  which  she  never  saw  until  they  were  introduced  be- 
fore the  master,  were  to  be  taken  into  account  as  a  part  of 
her  share.  There  was  no  evidence  of  the  execution  of  any 
writing  relied  upon  to  manifest  such  a  trust  or  that  such  a 
writing  had  ever  been  in  existence  and  been  lost  or  de- 
stroyed. A  man  who  worked  on  the  farm  for  William  H. 
Rinus  testified  that  Rinus  told  him  that  there  was  such  an 
understanding  and  that  a  paper  was  drawn  up  showing  that 
appellant  was  an  heir.  If  this  witness  had  not  been  con- 
tradicted and  his  testimony  should  be  believed  it  would  be 
insufficient  to  show  with  the  certainty  required  by  the  law 
that  the  paper  was  ever  executed  and  that  it  had  been  lost 
or  destroyed,  so  as  to  admit  proof  of  its  contents.  The 
testimony  does  not  impress  the  court  with  its  truth  and  it 
was  contradicted  by  William  H.  Rinus,  who  denied  that  he 
ever  made  such  a  statement.  Testimony  of  a  conversation 
with  Peter  Rinus  in  the  absence  of  William  H.  Rinus  was 
given  but  was  incompetent,  and  was  not  inconsistent  with 
the  conclusion  that  payment  of  the  notes  by  William  H. 
Rinus  to  the  appellant  was  the  matter  referred  to.  The 
claim  that  a  trust  was  created  is  wholly  inconsistent  with 
any  known  fact.  At  the  same  time  that  the  conveyance 
was  made  to  William  H.  Rinus  another  farm  of  163  acres 
was  conveyed  by  Peter  Rinus  to  another  son,  Frank  Rinus. 
Peter  Rinus  lived  with  his  grand-daughter,  Mary  Rinus,  on 
a  small  place,  and  he  conveyed  that  place  to  her  and  also 
endorsed  to  her  the  note  numbered  6  for  $2000.  It  is  quite 
clear  that  the  matter  was  adjusted  at  the  time  and  that  no 
instrument  declaring  a  trust  was  ever  executed,  but  the 
notes  endorsed  to  the  appellant  represented  what  she  was 
to  have  at  the  death  of  her  father,  and  they  were  deliv- 
ered to  Struckman  to  hold,  with  a  right  of  Peter  Rinus  to 
collect  the  interest  until  his  death.  The  court  did  not  err 
in  overruling  the  exceptions. 
284  -  14 
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Counsel  for  appellees  says  tliat  the  chancellor  erred' in 
sustaining  the  exception  to  the  finding  of  the  master  that 
interest  had  been  paid  to  December  i,  191 5,  but  no  cross- 
error  appears  either  upon  the  abstract  filed  by  appellant  or 
the  additional  abstract  filed  by  the  appellees.  They  are  not 
entitled  to  raise  that  question,  but  there  was  no  endorsement 
of  the  payment  of  interest  after  the  date  fixed  by  the  chan- 
cellor, and  the  evidence  was  that  no  interest  was,  in  fact, 
paid  after  that  date. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 


(No.  11992. — Reversed  and  remanded.) 
The  City  of  Chicago,  Appellee,  vs.  The  Kehilath  An- 
she Mayriv,  (a  religious  corporation,)  Appellant. 

Opinion  filed  June  20,  ipi8, 

1.  Special  assessments — judgment  of  city  council  as  to  neces- 
sity for  paving  street  is  conclusive  if  not  unreasonable.  The  neces- 
sity for  the  paving  of  a  street  is  committed  to  the  judgment  of  the 
city  council,  and  that  judgment  is  conclusive  unless  the  evidence 
clearly  satisfies  the  court  that  the  council's  action  is  unreasonable 
and  oppressive,  and  if  there  is  room  for  a  reasonable  difference  of 
opinion  the  action  of  the  council  is  final. 

2.  Same — cemetery  property  is  liable  for  assessment  for  paving 
street.  The  property  of  a  religious  corporation  which  is  used  ex- 
clusively as  a  cemetery,  in  which  lots  are  sold  to  both  members 
and  non-members  of  the  church  congregation,  is  liable  to  special 
assessment  for  the  paving  of  an  adjacent  street  where  the  corpo- 
ration is  not  a  charitable  corporation,  although  graves  are  given  to 
some  persons  who  are  unable  to  buy  lots. 

3.  Same — when  judgment  of  confirmation  will  not  he  affirmed 
although  evidence  as  to  benefits  is  conflicting.  Ordinarily,  when 
the  evidence  as  to  the  extent  property  will  be  benefited  by  a  local 
improvement  is  conflicting,  the  Supreme  Court  will  not  disturb  the 
judgment,  but  where  the  court  is  satisfied,  from  the  evidence  and 
nature  of  the  property  and  the  permanent  use  to  which  it  is  put, 
that  it  is  assessed  more  than  it  is  benefited  the  judgment  of  con- 
firmation will  not  be  affirmed,  notwithstanding  there  is  testimony 
tending  to  support  the  amount  assessed. 
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Appeai.  from  the  County  Court  of  Cook  county;  the 
Hon.  S.  N.  Hoover,  Judge,  presiding. 

W11.UAM  T.  Hapeman,  (Israel  Cowen,  of  counsel,) 
for  appellant 

Albert  L.  Green,  George  P.  Foster,  and  Otto  W. 
Ulrich,  (Samuel  A.  Ettelson,  Corporation  Counsel,  of 
counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  confirming  a  special  assessment  for  paving 
with  asphalt  Addison  street  from  the  east  line  of  Narra- 
gansett  avenue  to  the  west  line  of  Natoma  avenue,  in  the 
city  of  Chicago.  Appellant's  property  is  19^^  acres  of  land 
lying  on  the  north  side  of  Addison  street  between  Narra- 
gansett  avenue,  its  eastern  boundary,  and  the  right  of  way 
of  the  Chicago,  Milwaukee  and  St.  Paul  railroad,  which 
constitutes  its  western  boundary.  The  property  of  appel- 
lant is  used  exclusively  as  a  cemetery  and  abuts  on  the  pro- 
posed improvement  1270  feet.  It  was  assessed  $7263.65, 
or  about  $6  per  foot.  The  objections  argued  by  appellant 
are,  that  as  to  appellant's  property  the  ordinance  is  unrea- 
sonable ;  that  the  property  being  used  exclusively  as  a  ceme- 
tery should  not  have  been  assessed,  and  that  the  property 
was  not  benefited  by  the  assessment. 

Appellant  is  a  religious  corporation,  and  the  property 
assessed  lies  in  the  northwestern  part  of  the  city,  less  than 
a  mile  from  the  northern  and  western  limits  of  the  city. 
In  the  most  part  the  streets  in  the  immediate  vicinity  of 
appellant's  property  arc  not  paved.  On  the  east  side  of 
appellant's  cemetery  Narragansett  avenue  is  paved  from 
Addison  street  north  a  half  mile  to  Irving  Park  boulevard. 
From  that  point  east  for  a  half  mile  Irving  Park  boulevard 
is  not  paved.     The  streets  south  of  Addison  street  for  a 
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distance  of  some  three  miles  are  not  paved,  and  Addison 
street  west  of  Natoma  avenue  is  not  paved.  On  the  north 
side,  abutting  on  Addison  street  between  Narragansett  ave- 
nue and  west  beyond  Natoma  avenue,  are  two  cemeteries 
besides  appellant's.  For  a  block  or  more  south  of  Addison 
street  are  modest  frame  cottages,  mostly  owned  or  occupied 
by  working  people.  There  are  three  grocery  stores  in  that 
vicinity.  At  the  southeast  corner  of  Addison  street  and 
Narragansett  avenue  is  a  two-and-a-half -story  frame  pub- 
lic school  building.  The  roadway  of  Addison  street  is  dirt, 
graded  up  with  ditches  on  each  side  for  drainage.  The  en- 
trance to  the  appellant's  cemetery  is  on  the  east  side,  from 
Narragansett  avenue.  That  street  has  been  paved  and  de- 
pressed at  the  entrance,  so  that  the  entrance  is  difficult,  if 
not  impossible,  for  use  by  vehicles. 

Many  of  the  property  owners  on  the  south  side  of  Ad- 
dison street, — in  fact,  a  great  majority  of  them, — objected 
to  the  improvement  and  filed  a  written  protest  against  it. 
Because  of  the  location  of  the  improvement,  the  character 
of  the  property  assessed  and  the  claim  of  appellant  that  it 
cannot  pay  the  amount  assessed  against  its  property,  it  is 
contended  the  ordinance  is  unreasonable.  On  the  question 
of  need  or  advisability  of  the  improvement  the  witnesses 
for  the  respective  parties  differed  in  opinion.  We  have  held 
that  the  necessity  for  an  improvement  of  this  character  is 
committed  to  the  judgment  of  the  city  council,  and  that 
judgment  is  conclusive  unless  the  evidence  clearly  satisfies 
the  court  that  the  council's  action  is  unreasonable  and  op- 
pressive. If  there  is  room  for  a  reasonable  difference  of 
opinion  the  action  of  the  council  is  final.  (City  of  Marengo 
V.  Bichler,  245  111.  47 ;  City  of  Belleville  v.  Pfingsten,  225 
id.  293.)  We  would  not  be  warranted,  under  the  evidence 
in  this  case,  in  holding  the.  ordinance  unreasonable  and  void. 

While  the  land  of  the  appellant  is  used  exclusively  as  a 
cemetery  it  is  not  a  charitable  corporation.  Lots  are  sold 
to  purchasers  who  are  members  of  the  church  congregation 
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at  forty  cents  per  foot  and  to  non-members  at  eighty  cents. 
Graves  are  also  given  to  some  persons  who  are  unable  to 
buy  lots.  The  property  is  liable  to  special  assessment.  City 
of  Chicago,  in  trust  for  use  of  Schools  v.  City  of  Chicago, 
207  111.  37. 

The  most  serious  question  in  the  case  is  whether  the 
property  was  assessed  more  than  it  was  benefited.  Three  or 
four  witnesses  testified  on  behalf  of  appellee  that  the  ceme- 
tery property  was  benefited  the  amount  assessed  against  it. 
Witnesses  on  behalf  of  appellant  testified,  some  that  the 
property  would  not  be  enhanced  in  value  or  benefited  by 
the  improvement,  others  that  it  would  be  benefited  to  some 
extent,  but  none  of  them  placed  the  benefits  at  more  than 
$3000  and  some  placed  the  benefits  at  a  much  lower  amount. 
Ordinarily,  when  the  evidence  as  to  the  extent  property  will 
be  benefited  by  a  local  improvement  is  conflicting,  and  that 
of  the  objector,  standing  alone,  would  establish  that  the 
benefits  were  much  less  than  the  assessment,  and  the  evi- 
dence of  the  petitioner,  standing  alone,  would  establish  that 
the  property  was  benefited  the  amount  assessed  against  it, 
this  court  will  not  disturb  the  judgment.  The  general  rule 
was  expressed  in  Topliff  v.  City  of  Chicago,  196  111.  215, 
where  it  was  said :  /'The  question  was  one  resting  wholly 
in  the  opinions  of  the  different  witnesses,  and  the  appear- 
ance of  the  respective  witnesses  while  on  the  stand,  their 
manner  of  testifying  and  their  apparent  intelligence  and 
judgment  had  very  much  to  do  with  the  weight  to  be  ac- 
corded to  the  opinions  expressed  by  them.  These  consid- 
erations, and  the  fact  that  we  are  not  authorized  to  interfere 
with  a  finding  of  this  nature  unless  we  can  say  that  it  is 
palpably  against  the  weight  of  the  evidence,  must  lead  us  to 
a  judgment  of  affirmance.  This  is  true  even  in  cases  where, 
if  governed  wholly  by  the  testimony  as  written  in  the  rec- 
ord, we  might  feel  better  satisfied  with  a  different  conclu- 
sion." When,  however,  from  the  nature  of  the  property 
and  the  permanent  use  to  which  it  is  devoted  the  court  is 
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satisfied  it  was  assessed  more  than  it  was  benefited,  not- 
withstanding the  amount  assessed  may  be  supported  by  tlie 
testimony  of  petitioner's  witnesses,  we  would  not  be  justi- 
fied in  affirming  a  judgment  of  confirmation.  Appellant's 
property  was  assessed  upon  the  theory  tliat  benefits  to  the 
amount  assessed  would  accrue  to  it  for  cemetery  purposes. 
Considering  the  uses  to  which  the  property  is  devoted,  its 
condition,  location  and  surroundings,  we  are  satisfied  the 
assessment  against  it  was  greatly  in  excess  of  the  benefits 
that  would  accrue  to  it  by  reason  of  the  improvement.  The 
property  is  accessible  by  dirt  roadway  on  Addison  street, 
which  appears  from  the  testimony  to  be  in  fairly  good  con- 
dition for  travel  the  greater  part  of  the  time,  and  we  are 
not  impressed  that,  considering  all  the  circumstances,  we 
would  be  justified  in  accepting  the  opinions  of  appellee's 
witnesses  as  to  the  amount  the  property  would  be  enhanced 
in  value  by  the  improvement.  Notwithstanding  the  trial 
court  viewed  the  premises,  it  s^eems  incredible  that  they 
would  receive  any  such  benefits. 

The  judgment  of  confirmation  is  reversed  and  the  case 
remanded.  .  Reversed  and  remanded. 


(No.  12 1 22. — Judgment  affirmed.) 

Frederick  A.  Johnson,  Plaintiff  in  Error,  vs.  Adeline 

Choate,  Defendant  in  Error. 

Opinion  filed  June  20,  ipi8. 

I.  Workmen's  compensation — section  2p  of  the  Workmen's 
Compensation  act  is  not  invalid.  Section  29  of  the  Workmen's 
Compensation  act  does  not  violate  the  State  constitution  as  not 
providing  a  certain  remedy  to  an  injured  party  nor  as  delegating 
judicial  power  to  arbitrators,  and  docs  not  contravene  the  four- 
teenth amendment  to  the  Federal  constitution  as  taking  property 
without  due  process  of  law.  (Kceran  v.  Peoria,  Bloomington  and 
Champaign  Traction  Co.  277  111.  413,  and  Deiheikis  v.  Link-Belt 
Co,  261  id.  454,  followed.) 
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2.  Same — when  employment  of  a  plumber  is  not  casual.  The 
employment  of  a  plumber  by  an  employer  engaged  in  the  plumbing 
business  under  a  firm  name,  the  employment  being  for  a  fixed  rate 
of  wages  and  to  continue  so  long  as  the  plumbing  company  has 
work  to  do,  is  not  a  casual  employment. 

3.  Same — rule  as  to  when  owner  of  building  is  engaged  in  busi- 
ness of  maintaining  it.  The  erection,  maintaining  or  repairing  of 
a  dwelling  house  by  the  owner,  which  is  neither  the  occupation,  en- 
terprise or  business  of  the  owner,  does  not  bring  him  within  para- 
graph (&)  of  section  3  of  the  Workmen's  Compensation  act,  which 
makes  extra-hazardous  the  building,  maintaining,  repairing  or  de- 
molishing of  any  structure;  but  the  owner  of  a  large  building 
rented  as  a  lodge  room,  dance  hall  and  for  offices,  whose  occupa- 
tion is  the  maintaining  of  the  building,  is  within  the  terms  of  said 
paragraph  when  having  the  building  repaired. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Theodore  Brentano,  Judge,  presiding. 

Earl  J.  Walker,  for  plaintiff  in  error. 

Frank  M.  Cox,  and  R.  J.  Felungham,  for  defendant 
in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Frederick  A.  Johnson,  plaintiff  in  error,  sued  Adeline 
Choate,  defendant  in  error,  in  the  superior  court  of  Cook 
county,  in  an  action  of  trespass  on  the  case  to  recover  dam- 
ages for  a  personal  injury  sustained  by  falling  through  a 
trap-door  in  a  dark  room  of  the  building  of  the  defendant. 
The  declaration  contained  two  counts,  the  first  of  which 
averred  that  the  defendant  owned  and  operated  the  building 
used  for  divers  purposes,  containing  a  certain  lodge  hall 
and  cloak  room,  and  had  arranged  with  Rose  Wixted,  doing 
business  as  the  Wixted  Plumbing  Company,  for  the  repair 
and  alteration  of  the  building  by  remodeling  the  plumbing 
therein;  that  the  plaintiff  was  engaged  in  his  duties,  as  an 
employee  of  the  Wixted  Plumbing  Company,  in  and  about 
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the  lodge  hall  and  cloak  room ;  that  it  was  the  duty  of  the 
defendant  to  use  ordinary  care  and  caution  in  the  mainte- 
nance of  the  building  in  a  reasonably  safe  condition  for  the 
completion  of  the  plumbing  but  she  did  not  regard  her  duty 
in  that  behalf  and  negligently  permitted  and  allowed  a  dan- 
gerous opening  to  be  and  remain  in  the  floor  of  tlie  building 
which  was  not  known  or  discoverable  to  the  plaintiff  in  the 
exercise  of  care  and  caution  for  his  own  safety,  and  that 
he  fell  down  and  into  the  opening  and  was  seriously  and 
permanently  injured.  The  second  count  was  the  same,  ex- 
cept that  it  alleged  a  duty  of  the  defendant  to  warn  the 
plaintiff  of  the  dangerous  condition  and  that  the  duty  was 
neglected.  There  were  three  other  defendants,  who  were 
dismissed  out  of  the  case.  The  defendant  filed  a  plea  of 
not  guilty  and  two  special  pleas  averring  that  the  Wixted 
Plumbing  Company,  the  plaintiff  and  the  defendant  were  all 
subject  to  and  operating  under  the  Workmen's  Compensa- 
tion act,  and  therefore  the  court  was  without  jurisdiction 
of  the  subject  matter  of  the  suit.  The  special  pleas  were 
demurred  to  but  the  demurrer  was  withdrawn,  with  an 
agreement  that  the  plaintiff  could  make  any  defense  to  the 
pleas  that  he  could  have  made  by  replication. 

The  facts  were  not  disputed  and  are  as  follows:  The 
defendant  owned  and  operated  a  large  building  in  Chicago, 
on  the  third  floor  of  which  there  was  a  hall,  lodge  room 
and  offices.  In  connection  with  the  lodge  room,  where  there 
was  a  dance  floor,  there  was  a  cloak  room  twelve  by  four- 
teen feet,  which  had  no  outside  windows  nor  artificial  light 
There  was  a  stoppage  in  a  tier  of  closets  which  was  to  be 
removed  from  the  waste  pipes  and  it  was  not  known  where 
the  stoppage  was.  Rose  Wixted  was  a  widow  whose  hus- 
band had  carried  on  the  business  of  plumbing,  and  she  ad- 
vertised for  a  plumber  with  a  master  plumber's  license.  She 
was  doing  business  under  the  name  of  the  Wixted  Plumbing 
Company,  and  the  plaintiff  answered  the  advertisement  and 
entered  the  employment,  agreeing  to  do  her  work  for  fifty 
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cents  an  hour.  He  was  to  go  and  look  at  jobs,  find  out 
what  was  necessary  to  be.  done,  estimate  on  some  work  and 
do  her  work  with  the  privilege  of  tending  to  any  work  of 
his  own.  The  employment  was  not  for  any  length  of  time 
but  was  to  continue  as  long  as  there  was  work  for  a  man  to 
do.  The  work  he  did  was  repairing  pipes,  closets  and  waste 
pipes  and  general  plumbing  work.  In  the  third  week  of 
his  employment  Patrick  Condon,  an  employee  of  the  Wix- 
ted  Plumbing  Company,  went  to  the  building  of  the  de- 
fendant in  the  forenoon  with  the  janitor  to  ascertain  where 
the  stoppage  was  and  remove  it,  and  they  went  into  the  dark 
cloak  room,  Condon  using  a  candle  for  light.  There  was  a 
trap-door  in  the  floor  and  Condon  opened  it  with  a  chisel 
and  file  handle,  and  he  and  the  janitor  went  down  in  the 
opening  in  a  space  five  or  six  feet  deep  under  the  floor  and 
found  there  was  no  stoppage  there.  After  lunch  the  plain- 
tiff and  Condon  came  back  to  the  cloak  room  with  some 
tools  and  material.  Soir  pipes  came  down  the  wall  at  the 
farther  side  of  the  cloak  room,  and  the  trap-door  having 
been  left  open,  as  the  plaintiff  and  Condon  went  into  the 
doorway  toward  the  soil  pipes  the  plaintiff  fell  through  the 
trap-door. 

It  was  stipulated  that  neither  the  defendant  nor  Rose 
Wixted  had  filed  notice  with  the  Industrial  Board  of  an  in- 
tention to  pay  compensation  under  the  Workmen's  Com- 
pensation act  and  neither  of  them  had  rejected  the  act. 

After  the  evidence  was  heard  the  plaintiff  asked  leave 
to  file  an  additional  count,  which  was  the  same  as  the  origi- 
nal counts  except  that  the  word  "agent"  was  substituted  for 
the  word  "employee,"  and  the  court  refused  to  allow  it  to 
be  filed.  The  defendant  then  moved  the  court  to  direct 
a  verdict  of  not  guilty,  on  the  ground  that  the  rights  of 
the  parties  were  governed  by  section  29  of  the  Workmen's 
Compensation  act  of  1913,  (Laws  of  1913,  p.  354,)  and 
that  the  suit  against  the  defendant  could  not  be  maintained. 
To  this  motion  plaintiff  made  objection,  specifying  many 
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particulars,  in  which  it  was  alleged  that  section  29  contra- 
venes various  provisions  of  the  constitution  of  this  State 
and  the  constitution  of  the  United  States.  The  court  sus- 
tained the  defendant's  motion  and  directed  a  verdict  of  not 
guilty,  which  was  returned  and  judgment  was  entered  ac- 
cordingly. The  plaintiff  sued  out  a  writ  of  error  from  this 
court  for  a  review  of  the  judgment. 

The  errors  assigned  question  the  validity  of  section  29 
of  the  Workmen's  Compensation  act  upon  the  grounds 
specified  in  the  objection  to  defendant's  motion,  together 
with  propositions  that  the  court  erred  in  denying  leave  to 
file  the  additional  count;  tliat  the  work  was  casual  and  the 
relation  between  the  plaintiff  and  Rose  Wixted  was  not  that 
of  employer  and  employee,  and  that  defendant  was  not  sub- 
ject to  the  provisions  of  the  Workmen's  Compensation  act. 

It  is  conceded  that  most  of  the  objections  to  the  validity 
of  section  29  specified  in  the  objections  to  the  defendant's 
motion  and  repeated  in  the  assignment  of  errors  were  dis- 
posed of  in  Friebel  v.  Chicago  City  Railway  Co,  280  111.  76, 
and  the  questions  there  specifically  decided  are  not  argued 
or  relied  upon.  It  is  argued,  however,  tliat  section  29  is 
void  because  it  does  not  provide  a  certain  remedy  to  a  per- 
son injured  by  the  negligence  of  another  and  for  that  rea- 
son violates  section  19  of  the  bill  of  rights,  which  provides 
that  every  person  ought  to  find  a  certain  remedy  in  the  laws 
for  all  injuries  and  wrongs  which  he  may  receive  in  his  per- 
son, property  or  reputation ;  and  that  it  also  violates  arti- 
cle 6  of  the  constitution,  vesting  all  judicial  power  in  courts, 
by  giving  the  Industrial  Board  power  to  pass  upon  the  rights 
of  one  injured  by  the  act  of  a  third  party.  The  first  objec- 
tion is  fully  answered  by  the  principles  declared  in  Keeran 
V.  Peoria,  Bloomington  and  Champaign  Traction  Co.  277 
III.  413,  where  the  elective  nature  of  the  Workmen's  Com- 
pensation act,  both  as  to  employer  and  employee,  was  made 
the  basis  of  the  decision.  The  law  provides  certain  reme- 
dies and  gives  to  all  parties  concerned  an  election  which 
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remedy  they  will  avail  themselves  of.  In  Deibeikis  v.  Link- 
Belt  Co.  261  111.  454,  it  was  held  that  the  act  does  not  con- 
travene article  6  of  the  constitution,  as  delegating  judicial 
power  to  arbitrators,  for  the  reason  that  it  is  competent  for 
parties  to  settle  their  differences  by  arbitration  independ- 
ently of  the  courts,  and,  the  act  being  elective,  an  employee 
by  electing  to  come  under  it  agrees  that  his  rights  may  be 
settled  by  it. 

It  is  further  argued  that  section  29  violates  the  four- 
teenth amendment  to  the  Federal  constitution,  but  the  ar- 
gument is  answered  by  the  decision  in  Nezv  York  Central 
Railroad  Co.  v.  White,  243  U.  S.  188,  where  it  was  held 
that  a  workmen's  compensation  act  similar  to  our  own  did 
not  contravene  the  fourteenth  amendment,  as  taking  prop- 
erty without  due  process  of  law,  but  was  a  valid  exercise 
of  the  police  power. 

There  is  no  basis  in  the  evidence  for  the  argument  that 
the  employment  was  casual.  The  plaintiff  testified  that  his 
contract  with  Rose  Wixted,  under  the  name  of  the  Wix- 
ted  Plumbing  Company,  was  for  a  fixed  rate  of  wages  and 
was  to  continue  so  long  and  for  all  work  that  the  Wixted 
Plumbing  Company  had  to  do.  Rose  Wixted,  as  the  Wixted 
Plumbing  Company,  was  engaged  in  conducting  a  plumb- 
ing business,  and  in  that  occupation  was  engaged  in  work 
in  building  and  maintaining  and  repairing  structures,  and 
the  plaintiff  was  her  employee,  and  neither  of  them  hav- 
ing rejected  the  Workmen's  Compensation  act  both  were 
subject  to  its  provisions. 

The  defendant  by  her  pleas  and  by  the  motion  for  a 
directed  verdict  alleged  that  she  was  subject  to  the  provi- 
sions of  the  Workmen's  Compensation  act,  and,  so  far  as 
she  is  concerned,  nothing  further  need  be  said;  but  it  is 
argued  that  maintaining  the  building  and  causing  the  re- 
pairs to  be  made  did  not  bring  her  within  the  terms  of  the 
act.  Paragraph  (&)  of  section  3  brings  within  the  act  every 
employer  engaged  in  any  of  the  occupations,  enterprises  or 
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businesses  therein  mentioned,  and  the  first  occupation,  en- 
terprise or  business  specified  is  the  building,  maintaining, 
repairing  or  demolishing  of  any  structure.  The  employer 
must  be  engaged  in  the  occupation,  enterprise  or  business, 
and  therefore  the  building,  maintaining  or  repairing  of  a 
dwelling  house,  which  is  neither  the  occupation,  enterprise 
or  business  of  the  owner,  does  not  bring  him  within  the  act, 
nor  does  the  building  of  a  shed  or  other  similar  structure 
by  or  for  a  farmer  come  within  the  terms  of  the  statute 
or  the  legislative  intention.  (JJphoff  v.  Industrial  Board, 
271  111.  312.)  The  defendant  in  this  case  maintained  a 
large  building  let  out  and  used  for  income,  part  of  it  occu- 
pied as  a  lodge  room,  dance  hall  and  offices  in  connection, 
and  the  maintaining  of  the  building  was  the  business  or 
occupation  of  the  defendant.  Such  occupation,  enterprise 
or  business  is  declared  by  clause  8  of  paragraph  (fe)  of  sec- 
tion 3  to  be  extra-hazardous.  If  the  business  of  repairing 
such  structures  carried  on  by  the  Wixted  Plumbing  Com- 
pany is  extra-hazardous,  as  it  certainly  is,  the  business  of 
maintaining  the  structure  and  causing  its  repair  was  nec- 
essarily of  the  same  character,  and  that  being  the  occupa- 
tion, enterprise  and  business  of  the  defendant  she  was  under 
the  act. 

Cross-errors  have  been  assigned  on  the  ground  that  the 
court  failed  to  direct  a  verdict  of  not  guilty  on  the  further 
ground  that  the  plaintiff  was  guilty  of  negligence,  as  a  mat- 
ter of  law,  contributing  to  his  injury.  The  verdict  of  not 
guilty  having  been  directed  by  the  court  the  defendant  was 
not  prejudiced  because  the  court  did  not  assign  an  additional 
reason  for  the  direction. 

The  judgment  is  affirmed.  /„rf^^,„f  „^,^,rf. 
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(No.  1 20 1 5. — Decree  affirmed.) 

Robert  T.  Pearce,  Appellee,  vs.  George  C.  Wright 

et  al. — (Charles  H.  Moody,  Appellant.) 

Opinion  filed  June  20,  ipi8, 

1.  Plats — fact  that  plat  is  not  statutory  does  not  affect  title  to 
lots  conveyed  according  to  plat.  A  plat  certified  to  by  a  licensed 
surveyor  but  not  certified  to  by  the  county  surveyor  is  not  a  statu- 
tory plat;  but  the  fact  that  the  plat  does  not  conform  to  the  require- 
ments of  the  statute,  so  as  to  vest  title  in  fee  simple  in  the  streets, 
does  not  affect  the  title  to  lots  conveyed  according  to  the  plat. 

2.  Limitations — adverse  possession  for  statutory  period  is  suf- 
ficient to  establish  title.  One  entering  into  possession  of  land  under 
a  conveyance,  even  from  a  person  having  no  title  to  convey,  is  pre- 
sumed to  enter  according  to  the  description  in  the  conveyance,  and 
his  occupancy  of  part  claiming  the  whole  is  construed  as  a  posses- 
sion of  all  not  in  the  adverse  possession  of  another,  and  is  sufficient, 
if  continued  in  himself  or  his  successors  without  interruption  for 
the  statutory  period,  to  maintain  a  bill  in  equity  to  quiet  title. 

3.  Same — it  is  not  material  whether  tenant's  lease  is  verbal  or 
written.  On  the  question  of  establishing  title  by  adverse  posses- 
sion through  a  tenant  it  is  not  material  whether  the  lease  to  the 
tenant  is  verbal  or  written. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Denis  E.  Sui^livan,  Judge,  presiding. 

John  R.  McCabe,  and  Adoi^ph  L.  Benner,  for  ap- 
pellant. 

Everett  M.  Swain,  and  Bertram  H.  Montgomery, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  suit  was  begun  by  the  appellee,  Robert  T.  Pearce, 
by  filing  his  bill  in  the  superior  court  of  Cook  county  against 
the  appellant,  Charles  H.  Moody,  and  others,  alleging  that 
he  was  the  owner  in  fee  simple  and  in  actual  possession  of 
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that  part  of  the  north  half  of  the  northeast  quarter  lying 
south  and  west  of  the  Calumet  river  and  north  and  west 
of  the  South  Chicago  and  Southern  railroad,  of  section  6, 
township  36,  range  15,  embraced  within  the  limits  of  and 
identical  with  purported  lots  i,  2,  14  and  15  of  block  11, 
and  lots  6  and  12  to  16,  both  inclusive,  of  block  14,  of  the 
purported  Phillips'  subdivision  of  the  northeast  quarter  of 
the  northwest  quarter  and  the  north  half  of  the  northeast 
quarter,  both  lying  south  and  west  of  the  river,  in  section  6. 
He  claimed  title  in  fee  simple  by  a  chain  of  conveyances 
deducible  of  record  from  the  United  States,  and  also  al- 
leged that  prior  to  October  i,  1891,  the  parties  through 
whom  he  claimed  title  entered  into  the  actual  possession 
of  the  premises  and  constructed  a  continuous  post-and-wire 
fence  enclosing  the  land,  and  immediately  thereafter  leased 
the  premises  under  a  written  lease  to  a  tenant,  who  before 
May  I,  1892,  entered  thereon  and  continued  to  farm  and 
cultivate  the  premises  under  said  lease  and  under  the  claim 
of  title  in  the  appellee  and  his  grantors,  and  continued  to 
use  the  premises  continuously  until  the  filing  of  the  bill  on 
April  17,  19 14,  and  he  and  those  under  whom  he  derived 
his  title  had  been  in  the  actual,  adverse,  hostile  and  unin- 
terrupted possession  of  the  premises  continuously  since  the 
actual  entry  on  September  i,  1891.  The  prayer  w^as  that 
the  appellee's  chain  of  title  from  the  United  States  and  the 
facts  recited  as  to  possession  should  be  established  and  his 
title  quieted.  The  appellant,  Charles  H.  Moody,  one  of  the 
defendants,  answered,  denying  that  the  appellee  acquired 
any  title  to  lots  12  to  16,  both  inclusive,  in  block  14  of 
Phillips'  subdivision,  deducible  of  record  from  the  United 
States  or  otherwise,  or  that  he  or  those  through  whom  he 
claimed  title  had  been  in  possession  or  had  any  title  or 
interest  in  them  by  possession  or  otherwise.  He  claimed 
title  in  himself  to  the  lots  by  a  deed  of  conveyance  vesting 
title  in  Alexander  Moody,  a  suit  in  partition  in  the  supe- 
rior court  of  Cook  county  between  the  heirs  of  Alexander 
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Moody,  a  purchase  of  the  premises  by  him  and  a  master's 
deed  made  and  delivered  to  him.  The  issues  were  referred 
to  a  master  in  chancery,  who  took  the  evidence  and  reported 
that  the  appellee,  at  the  time  of  filing  his  bill,  was  the  owner 
in  fee  simple  and  in  actual  possession  of  the  premises ;  that 
he  derived  title  through  a  deed  executed  on  March  lo,  1870, 
by  the  Illinois  Central  Railroad  Company  to  Ira  Brown,  a 
deed  by  Brown  on  October  21,  1886,  to  James  W.  Con- 
verse, a  deed  from  Converse  on  July  29,  1902,  to  the  Illinois 
Land  and  Loan  Company,  and  a  deed  on  March  13,  191 2, 
from  that  company  to  the  appellee.  He  made  a  further 
finding  that  prior  to  September  i,  1891,  Converse  entered 
into  the  premises  and  began  to  use  the  same  for  agricultural 
purposes  through  his  tenant,  Peter  Mak,  under  an  express 
verbal  lease,  and  about  September  15,  1891,  constructed  a 
continuous  post-and-wire  fence  around  the  property,  com- 
pletely enclosing  the  same ;  that  after  enclosing  the  land  he 
leased  it  under  a  written  lease  to  Mak,  who  farmed  and 
cultivated  the  land  under  his  lease  and  continued  to  occupy 
the  land  under  Converse  and  his  grantees  from  the  time  of 
the  first  entry  to  the  time  of.  filing  the  bill,  and  that  the  ap- 
pellant produced  no  evidence  to  support  his  claim  of  title 
and  had  never  been  in  possession  of  the  premises.  He 
recommended  a  decree  in  accordance  with  the  allegations 
of  the  bill  and  his  findings.  The  chancellor  heard  the  case 
on  exceptions  to  the  master's  report,  overruled  the  excep- 
tions and  entered  a  decree  in  accordance  with  the  recom- 
mendations. From  that  decree  this  appeal  was  prosecuted. 
One  of  the  exceptions  overruled  was  to  the  finding  of 
the  master  that  the  appellee  had  title  to  lots  12  to  16,  both 
inclusive,  under  the  deed  of  Ira  Brown  to  James  W.  Con- 
verse and  the  subsequent  deeds,  and  as  to  that  finding  the 
conclusion  of  the  master  was  wrong  and  the  chancellor  erred 
in  overruling  the  exception.  Brown  had  title  to  the  prem- 
ises and  both  parties  claimed  record  title  from  him.  On 
February  7,  1870,  Brown  made  and  acknowledged  a  plat  of 
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Phillips'  subdivision  of  the  northeast  quarter  of  the  north- 
west quarter  and  the  north  half  of  the  northeast  quarter, 
both  lying  south  and  west  of  the  river,  in  section  6,  and 
the  plat  was  filed  for  record  on  March  i8,  1870,  and  re- 
corded. On  September  6,  1870,  Brown  conveyed  to  Alex- 
ander Moody,  by  warranty  deed,  lots  12  to  16,  both  inclu- 
sive, in  block  14  of  the  subdivision,  and  that  title  passed 
to  Charles  H.  Moody  on  August  18,  1899,  by  ^  ^^^d  from 
the  master  in  chancery  in  a  partition  suit  in  pursuance  of 
a  sale  of  the  lots.  Brown,  after  his  conveyance  by  war- 
ranty deed  to  Alexander  Moody,  executed  a  quit-claim  deed 
on  October  21,  1886,  to  James  W.  Converse  of  the  north- 
west quarter  of  the  northwest  quarter,  the  northeast  quarter 
of  the  northwest  quarter  and  the  north  half  of  the  north- 
east quarter  of  section  6,  which  recited  that  the  deed  was 
given  without  recourse  upon  the  grantor.  That  quit-claim 
deed,  and  the  subsequent  deeds  through  which  the  appellee 
claimed,  conveyed  no  title  to  the  lots  because  Brown  had 
already  parted  with  his  title.  The  plat  of  Phillips'  subdivi- 
sion was  certified  to  by  a  licensed  surveyor,  but  not  being 
certified  by  a  county  surveyor  was  not  a  statutory  plat.  The 
master  found  and  reported  that  the  plat  did  not  conform 
to  the  requirements  of  the  statute  so  as  to  vest  title  in  fee 
simple  in  the  streets,  but  that  fact  bias  no  relation  to  the 
question  of  title  to  the  lots  which  were  conveyed  according 
to  the  plat. 

Counsel  for  the  appellee  seem  to  regard  it  as  important 
that  the  court  should  have  their  opinion  that  the  subdivi- 
sion was  one  of  a  class  made  by  cheap  speculators  of  a 
"pre-market"  nature,  constituting  a  veritable  blight  upon 
the  general  growth  and  building  up  of  the  community  and 
its  general  interest,  and  that  the  appellant  rejected  an  offer 
of  counsel  to  refund  taxes  paid,  with  interest ;  but  whether 
the  appellant  belongs  to  a  class  who  are  absolute  stumbling 
blocks  to  the  progress  of  the  city  of  Chicago  does  not  af- 
fect the  question  whether  he  acquired  the  record  title  to 
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the  lots.  He  bought  and  paid  for  the  lots  and  got  the  title 
and  paid  taxes.  If  he  has  lost  his  title  to  one  who  had 
none  it  is  through  the  Statute  of  Limitations. 

The  appellee  also  claimed  title  to  the  lots  under  the 
Statute  of  Limitations  by  actual,  adverse,  hostile  and  unin- 
terrupted possession  from  the  original  entry  in  September, 
1 89 1,  to  the  filing  of  his  bill,  and  if  he  established  title  un- 
der the  statute  it  could  be  used  as  a  basis  for  a  bill  in  equity 
to  quiet  his  title.  (Bugner  v.  Chicago  Title  and  Trust  Co. 
280  111.  620.)  On  that  question  the  master  also  found  for 
the  appellee  and  the  court  overruled  an  exception.  The  land 
adjoined  the  Calumet  river  on  the  south,  and  it  was  low, 
wet  prairie  land,  interspersed  with  sloughs,  and  at  times 
was  all,  or  nearly  all,  under  water.  The  evidence  for  the 
appellee  was  that  Peter  Mak  went  into  the  possession  of 
the  land  in  189 1  under  a  written  lease  from  James  W.  Con- 
verse, which  was  renewed  at  different  times  from  1891  to 
191 5;  that  a  three-wire  fence,  with  posts,  was  put  up  in 
1891 ;  that  Mak  during  all  his  tenancy  made  hay  on  the 
land,  and  plowed,  planted  and  raised  corn,  potatoes,  grain 
and  vegetables  on  those  portions  which  were  available  for 
that  purpose;  that  the  wire  fence  was  not  repaired  or  re- 
built until  about  four  years  before  the  hearing;  that  the 
wires  became  bent  and  nearly  all  the  posts  were  down,  but 
it  remained  in  that  condition  where  it  was  built  and  was 
repaired  and  new  posts  put  in  about  191 1.  Oral  evidence 
was  given  of  the  making  of  the  various  leases  and  was  ob- 
jected to  by  appellant  on  the  ground  that  sufficient  search 
or  inquiry  had  not  been  made  for  the  leases  to  authorize 
the  introduction  of  secondary  evidence.  The  terms  of  the 
leases  were  not  material,  and  it  was  immaterial,  so  far  as 
the  possession  of  Mak  as  a  tenant  was  concerned,  whether 
the  leases  were  verbal  or  written,  but  it  was  satisfactorily 
established  that  the  leases  were  misplaced  or  lost  and  could 
not  be  found,  and  there  was  no  error  in  admitting  the  tes- 
timony.   About  June  i,  1899,  the  appellant  and  the  three 
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commissioners  in  the  partition  suit  went  upon  the  prem- 
ises, and  they  testified  that  the  lands  were  then  under  water 
and  they  saw  no  indication  of  fences  or  fence  posts  and  no 
signs  of  anyone  being  in  possession  of  the  premises;  that 
no  part  of  the  land  in  the  subdivision  was  in  cultivation 
and  no  one  was  in  possession  of  any  part  of  the  land,  and 
they  did  not  see  any  fence  and  did  not  believe  any  could 
be  built  upon  such  land.  Other  witnesses  testified  that  they 
had  been  over  the  land  or  about  it  and  saw  no  indication 
of  any  fence  or  of  possession.  That  the  land  at  times  was 
practically  all  under  water  was  not  denied,  but  upon  reading 
the  evidence  it  appears  that  the  fence  was  built  enclosing 
the  land  although  in  the  course  of  time  it  became  greatly 
out  of  repair,  and  that  there  were  portions  of  the  land 
which  Mak  cultivated  annually  during  his  tenancy.  His  pos- 
session extended  to  all  the  lands  described  in  the  deed  from 
Brown  and  subsequent  conveyances.  A  party  entering  into 
possession  of  land  under  a  conveyance,  even  from  a  party 
having  no  title  to  convey,  is  presumed  to  enter  according 
to  the  description  in  the  conveyance,  and  his  occupancy  of 
part  claiming  the  whole  is  construed  as  a  possession  of  all 
not  in  the  adverse  possession  of  another.  (Burger  v.  Hobbs, 
67  111.  592;  Fisher  v.  Bennehoff,  121  id.  426;  Whitford 
V.  Efrexel,  1 18  id.  600 ;  Burns  v.  Curran,  275  id.  448 ;  Demp- 
sey  V.  Burns,  281  id.  644.)  Neither  Converse,  whose  deed 
was  of  record,  nor  his  tenant,  was  a  party  to  the  partition 
suit  and  appellee  was  not  bound  or  aflfected  by  it.  It  can 
not  be  said  that  the  finding  of  the  master  on  the  question 
of  possession  was  contrary  to  the  evidence  and  the  chancel- 
lor did  not  err  in  overruling  the  exception  to  the  finding 
as  to  that  fact.  It  was  sufficient  for  the  appellee  to  estab- 
lish title  under  the  Statute  of  Limitations. 

The  decree  is  affirmed.  ^  /c       j 

Decree  affirmed. 
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(Nos.  11635,  11652,  11778. — Reversed  and  remanded.) 

George  Trumbull  Woodbury,  Appellee,  vs.  The  United 

States  Casualty  Company  et  al.  Appellants. 

Opinion  filed  June  20,  ipi8. 

1.  Contracts — release  under  seal  is  bar  to  action  at  law.  In  an 
action  at  law  a  release  under  seal  by  a  person  of  his  cause  of  action 
is  a  complete  bar  unless  its  execution  is  shown  to  have  been  ob- 
tained by  fraud,  as  such  a  release  carries  with  it  the  presumption 
that  it  was  executed  for  a  valuable  consideration,  and  to  impeach 
such  an  instrument  for  fraud  relating  to  the  consideration  and  not 
to  its  execution  resort  must  be  had  to  a  court  of  equity. 

2.  Same — release  not  under  seal  may  be  impeached  for  want  of 
consideration.  Where  a  release  is  not  under  seal  a  defense  can  be 
made  in  an  action  at  law  that  it  was  without  consideration,  or  that 
there  was  payment  of  only  a  portion  of  the  amount*  due  whereas 
the  release  Was  of  the  whole  amount  without  further  consideration. 

3.  Conflict  of  i.aws — when  validity  of  release  is  governed  by 
law  of  place  ivhere  made.  Where  an  insured  releases  any  action 
he  may  have  against  an  insurance  company,  the  validity  of  the 
release  is  governed  by  the  law  of  the  State  where  it  is  executed 
and  the  contract  completely  performed. 

4.  Same — what  does  not  preclude  presumption  that  common  law 
preifails  in  other  States.  In  Illinois,  if  the  question  as  to  the  law 
of  another  State  is  raised,  the  presumption  that  the  common  law 
prevails  there  is  not  precluded  by  the  mere  fact  that  in  Illinois  the 
particular  subject  is  controlled  by  statute.  « 

5.  Same — when  sufficiency  of  seal  on  release  executed  in  Ore- 
gon will  be  tested  by  common  law.  Where  a  release  purporting  to 
be  under  seal  is  executed  in  the  State  of  Oregon,  in  the  absence  of 
any  evidence  as  to  the  law  on  the  subject  in  said  State  it  will  be 
presumed  by  the  courts  of  Illinois,  in  view  of  the  facts,  of  which 
the  courts  will  take  judicial  notice,  that  the  common  law  prevails 
in  the  State  of  Oregon,  and  the  sufficiency  of  the  alleged  seal  will 
be  tested  by  the  principles  of  the  common  law. 

6.  Seal — a  scroll  is  not  a  seal  at  common  law.  At  common  law 
a  seal  is  an  impression  upon  wax  or  some  tenacious  substance,  and 
a  scroll  embracing  the  letters  "L.  S."  is  not  a  common  law  seal. 

7.  Actions  and  defenses — when  question  of  remedy  is  not  in- 
volved in  a  suit  against  an  insurance  company.  In  an  action  of 
tort  against  an  insurance  company  to  recover  possession  of  a  pol- 
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icy  claimed  to  have  been  obtained  by  fraud  and  duress  of  the  com- 
pany in  the  settlement  of  the  claim,  no  real  question  of  remedy 
arises  under  pleas  setting  up  a  release  purporting  to  be  under  seal 
and  executed  by  the  insured  at  the  time  of  the  settlement,  as  that 
question  arises  only  when  the  policy  is  sued  on. 

8.  Same — when  demand  and  refusal  are  not  necessary  in  suit 
to  recover  possession  of  insurance  policies.  In  an  action  against 
insurance  companies  on  a  declaration  charging  I  hem  with  hav- 
ing wrongfully  obtained  possession  of  the  policies  of  the  insured 
by  means  of  fraud  and  containing  a  general  count  in  trover,  a  de- 
mand and  refusal  are  not  necessary  if  the  taking  was  tortious. 

9.  Debtor  and  creditor — acceptance  of  a  sum  less  than  amount 
due  does  not  discharge  debt.  An  acceptance  by  a  creditor  of  a  sum 
less  than  the  amount  due  in  satisfaction  of  a  demand  of  a  sum 
due,  without  further  consideration,  does  not  discharge  the  debt 

10.  Appeals  and  errors — when  Appellate  Court  should  make 
finding  of  facts.  In  an  action  at  law  the  Appellate  Court,  where  it 
reverses  the  judgment  on  questions  of  law,  should  either  remand 
the  cause  for  further  trial  or  should  make  a  finding  of  ultimate 
facts  from  the  evidence  or  stipulations  in  the  record  in  order  to 
enable  the  Supreme  Court  to  review  the  case  upon  questions  of  law. 

11.  Judicial  notice — of  what  facts  of  history  court  will  take 
judicial  notice.  In  determining  the  presumption  as  to  whether  the 
common  law  prevails  in  another  State  the  Supreme  Court  will  take 
judicial  notice  of  the  boundaries  of  the  territory  before  it  became 
a  State,  the  nature  of  its  acquisition  by  the  United  States  and  of 
the  general  characteristics  of  the  country  and  general  nationality 
of  the  settlers  and  inhabitants. 

Appeal  from  the  Second  Branch  Appellate  Court  for 
the  First  District; — ^heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
HoNORE,  Judge,  presiding. 

Moses,  Rosenthal  &  Kennedy,  (Joseph  W.  Moses, 
and  Walter  Bachrach,  of  counsel,)  for  appellant  tiie 
United  States  Casualty  Company ;  Wilkerson,  Cassels  & 
Potter,  (Ralph  F.  Potter,  and  Kenneth  B.  Hawkins, 
of  counsel,)  for  appellant  the  Ocean  Accident  and  Guar- 
anty Corporation ;  M.  P.  Cornelius,  and  George  R.  San- 
derson, (M ANTON  Maverick,  of  counsel,)  for  appellant 
the  Continental  Casualty  Company. 
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Frederick  A.  Brown,  (Jesse  J.  Herr,  and  Cufford 
H.  Browder,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Appellee,  George  Trumbull  Woodbury,  filed  separate 
suits  against  the  United  States  Casualty  Company,  the 
Ocean  Accident  and  Guaranty  Corporation,  Ltd.,  and  the 
Continental  Casualty  Company,  in  the  circuit  court  of  Cook 
county.  The  pleadings  and  issues  in  all  three  of  the  cases 
are  identical.  The  declarations  contained  two  counts.  The 
first  count  charged  the  defendants  with  having  wrongfully 
obtained  appellee's  insurance  policies  by  means  of  fraud  and 
duress.  The  second  was  a  general  count  in  trover.  The 
defendants  each  pleaded  the  general  issue  and  an  additional 
plea  averring,  in  substance,  that  the  plaintiff,  after  the  time 
of  the  supposed  grievances  laid  in  the  declaration  and  be- 
fore the  institution  of  the  suit,  on  November  8,  19 lo,  by 
his  deeds  of  that  date  released  to  the  defendants  all  his  de- 
mands and  causes  of  action  whatsoever.  The  court  sus- 
tained a  demurrer  to  a  third  special  plea  of  the  defendants 
and  at  the  same  time  sustained  a  demurrer  to  two  replica- 
tions of  appellee  to  appellants'  second  special  plea.  Appel- 
lee then  filed  a  replication,  in  substance  averring  that  he 
did  not  execute  his  deeds  of  release  discharging  the  defend- 
ants from  all  claims  for  damages  and  from  all  manner  of 
actions  which  he  had  charged  against  them,  arising  out  of 
the  matters  and  things  alleged  by  appellee  in  his  declaration, 
which  replication  was  not  verified  by  affidavit.  The  causes 
were  consolidated  for  trial,  and  at  the  close  of  the  plain- 
tiff's evidence  and  at  the  close  of  all  of  the  evidence,  upon 
motions  made  by  all  of  the  appellants,  the  court  instructed 
the  jury  to  return  verdicts  of  not  guilty  and  entered  judg- 
ments against  appellee  in  all  the  cases.  On  appeals  prose- 
cuted to  the  Appellate  Court  for  the  First  District  that  court 
reversed  the  judgments  and  remanded  the  causes.     All  of 
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the  appellants  filed  a  statement  and  stipulation  reciting  that 
the  same  was  made  solely  for  the  purpose  of  expediting  the 
final  disposition  of  the  matters  in  controversy  and  permit- 
ting the  final  determination  of  the  issues  in  the  Supreme 
Court,  with  the  sole  reservation  that  any  orders  or  judg- 
ments entered  by  the  Appellate  Court  should  be  without 
prejudice  to  appellants  to  have  the  same  reviewed  in  the 
Supreme  Court,  said  statement  and  stipulation  being  to  the 
effect  that  appellants  had  no  additional  evidence  to  offer 
upon  a  new  trial ;  that  they  waived  a  re-trial  of  said  cause 
by  jury  and  submitted  the  same  to  the  Appellate  Court  for 
such  order  and  judgment  as  to  law  and  justice  might  ap- 
pertain; and  that  if,  under  the  law  and  facts  as  shown 
by  the  record,  the  Appellate  Court  should  adhere  to  its 
former  opinion  and  refuse  to  affirm  the  judgments  of  the 
court  below,  the  appellants  were  then  willing  that  the  judg- 
ments of  the  Appellate  Court  might  be  modified  and  such 
judgments  entered  by  it,  final  in  character,  as  it  might 
think  proper,  so  as  to  be  reviewable  by  the  Supreme  Court. 
Thereafter,  on  motion  of  appellee,  the  judgments  of  the 
Appellate  Court  were  set  aside  by  it,  as  also  were  the  orders 
reversing  and  remanding  the  causes,  and  on  July  24,  191 7, 
the  Appellate  Court  entered  judgments  in  favor  of  appel- 
lee, the  judgment  against  the  Ocean  Accident  and  Guaranty 
Corporation  being  for  $8294  and  costs,  the  one  against  the 
United  States  Casualty  Company  being  for  $1342.98  and 
costs,  and  the  one  against  the  Continental  Casualty  Com- 
pany for  the  sum  of  $2226  and  costs.  All  the  judgments 
recited  that  "upon  the  allegations  and  proofs  in  the  rec- 
ord the  court  finds  the  issues  in  favor  of  George  Trumbull 
Woodbury,  the  appellee."  There  was  no  other  or  formal 
finding  of  the  ultimate  facts  by  the  Appellate  Court,  as 
shown  by  its  judgments.  Certificates  of  importance  were 
granted  by  the  Appellate  Court  and  appellants  have  all  ap- 
pealed to  this  court,  and  the  causes  were  consolidated  for 
hearing  and  disposition  by  this  court. 
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The  record  evidence  discloses  that  in  the  year  1908  the 
Ocean  Accident  and  Guaranty  Corporation  issued  to  the  ap- 
pellee an  accident  insurance  policy  which  provided,  among 
other  things,  for  the  payment  of  $12,500  in  case  the  insured 
lost  either  hand  or  foot  solely  through  external,  violent  and 
accidental  means.  The  occupation  of  appellee,  as  stated  in 
the  policy,  was  that  of  vice-president  of  the  Columbus  Safe 
Deposit  Company,  with  the  ordinary  duties  of  office  and 
traveling.  In  the  year  19 10  the  Continental  Casualty  Com- 
pany and  the  United  States  Casualty  Company  issued  to  ap- 
pellee similar  policies  with  practically  the  same  statements 
therein  contained  and  the  same  provisions  so  far  as  the 
issues  in  this  suit  are  concerned,  which  provided  for  the 
payment  of  $5000  and  $2500,  respectively,  in  case  the  in- 
sured lost  either  foot  solely  through  external,  violent  and 
accidental  means.  On  October  i,  19 10,  the  appellee  having 
moved  from  Chicago  to  Phcenix,  Oregon,  while  the  policies 
were  still  in  force  had  his  right  foot  practically  shot  off  a 
few  inches  above  the  ankle  through  the  accidental  discharge 
of  a  high-power  rifle  loaded  with  a  .38-caliber  soft-pointed 
bullet,  the  bullet  breaking  both  tibia  and  fibia  bones,  cutting 
them  entirely  into  two  parts  and  shattering  the  bones  into 
fragments  for  some  distance  around  the  wound,  thereby 
necessitating  the  amputation  of  the  foot  and  lower  part  of 
the  limb.  It  was  stipulated  that  appellee  had  suffered  the 
loss  of  his  right  foot  solely  through  external,  violent  and 
accidental  means,  that  the  policies  were  then  in  force  and 
effect  and  that  due  proofs  of  loss  were  furnished,  and  no 
question  arises  concerning  the  correctness  of  the  amounts 
of  the  judgments  if  they  are  otherwise  correct. 

From  the  recitals  in  the  opinions  of  the  Appellate  Court 
the  other  evidentiary  facts  are,  that  at  the  time  appellee  took 
out  the  insurance  he  was  employed  by  the  Columbus  Me- 
morial Building  as  renting  agent.  On.  June  10,  1910,  he 
went  to  Phoenix,  Oregon,  where  his  father-in-law  lived,  to 
go  into  the  ranch  business.     Six  or  eight  weeks  after  his 
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arrival  in  Oregon  he  gave  up  the  idea  of  going  into  the 
ranch  business  and  went  into  the  real  estate  business  at  Med- 
ford,  Oregon,  and  was  in  that  business  at  the  time  he  was 
injured.  About  August,  19 lo,  he  wrote  letters  to  all  three 
of  the  insurance  companies  informing  them  that  he  was  in 
the  real  estate  business  and  inquired  of  them  whether  or 
not  they  considered  that  business  more  hazardous,  and  was 
informed  by  all  of  them,  in  substance,  tliat  they  did  not  con- 
sider it  more  hazardous  and  that  no  increase  in  the  premium 
would  be  required.  On  October  i,  19 10,  appellee  went  out 
to  a  tool-house  in  the  rear  of  his  home  and  reached  up  for 
his  rifle.  It  got  away  from  his  hand  and  struck  the  door 
and  dropped,  muzzle  down,  and  then  fell  over  and  was 
discharged,  the  bullet  going  transversely  through  his  right 
leg  about  three  inches  above  his  ankle.  He  lost  a  great 
amount  of  blood  from  the  wound  and  suffered  a  great  deal 
of  pain.  In  the  first  operation  three  inches  of  the  bone  of 
the  leg  was  removed,  and  he  was  hardly  from  under  the 
influence  of  the  anesthetic  when  the  second  operation  was 
performed  and  his  foot  and  lower  part  of  his  leg  removed, 
and  he  was  very  much  weakened  in  body  and  mind  as  a 
result  of  the  operation.  One  Wisner,  the  adjuster  for  all 
of  the  appellants,  visited  him  November  5,  19 10,  while  so 
suffering  from  his  wound,  and  informed  him  that  he  had 
come  to  adjust  his  claim  but  wished  to  make  some  inves- 
tigation and  would  be  back  again.  The  next  day  he  came 
back  and  informed  appellee  that  he  had  some  suspicious  evi- 
dence regarding  the  accident;  that  it  was  rather  unusual 
for  a  man  out  in  the  country  to  have  so  much  insurance,  and 
talked  to  him  of  people  going  to  the  penitentiary  when  the 
evidence  was  less  against  them  than  it  was  against  appel- 
lee. He  cited  the  case  of  a  man  at  Buffalo,  New  York,  who 
threw  his  arm  under  a  street  car,  had  it  cut  off  and  sued 
the  companies,  and  that  they  sent  him  to  the  penitentiary. 
He  cited  other  similar  cases,  and  when  appellee  informed 
him  that  he  would  not  settle  for  anything  but  the  face  value 
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of  his  policies  he  told  appellee  that  the  companies  would 
bankrupt  him  and  possibly  put  him  in  the  penitentiary ;  that 
they  would  ruin  his  reputation  anyway ;  that  they  had  un- 
limited funds  and  the  best  legal  talent  in  the  country,  and 
that  it  was  foolish  for  him  to  attempt  to  fight  them.  On 
appellee  informing  him  that  he  was  in  no  condition  to  talk 
over  the  matter  and  that  there  would  be  time  enough  to 
settle  later,  he  informed  the  appellee  that  it  was  either  fifty 
per  cent  settlement  on  all  the  policies  ($10,000)  on  the  one 
hand  or  litigation  on  the  other,  with  the  penitentiary  as  the 
possible  wind-up  for  him.  This  talk  greatly  alarmed  and 
worried  appellee  and  his  wife,  who  was  worn  down  by  con- 
stant sitting  up  with  him,  and  they  did  not  sleep  that  night 
but  talked  about  the  matter  all  night,  according  to  appellee's 
testimony.  The  adjuster  called  again  on  the  third  day,  and 
after  reiterating  his  talk  about  the  penitentiary  for  appellee, 
and  further  telling  appellee  that  he  was  a  lawyer  and  knew 
that  this  was  the  best  thing  for  appellee  to  do,  and  after 
assuring  him  that  if  he  so  settled  he  would  not  be  further 
molested,  appellee,  fearing  that  the  companies  might  prose- 
cute him  and  send  him  to  the  penitentiary  on  false  testi- 
mony, accepted  the  terms  and  vouchers  for  the  money  and 
released  the  companies  by  executing  written  releases.  The 
Appellate  Court  further  recited  in  the  opinions  filed  in  the 
cases  that  it  was  bound  to  assume  that  the  evidence  tended 
strongly  to  show  that  at  the  time  of  the  accident  and  at 
the  time  of  the  settlement  there  was  no  justification  for 
the  dispute  concerning  the  occupation  of  the  appellee  or  as 
to  the  amount  of  the  indemnity  to  which  he  \^as  entitled; 
that  appellants  had  made  some  showing  in  the  evidence  that 
appellee's  occupation  was  that  of  a  ranchman  or  orchard- 
man, but  the  testimony  of  appellee  was  to  the  effect  that  it 
was  that  of  a  real  estate  agent,  and  that  appellants  knew 
that  he  had  not  changed  his  occupation  and  that  the  ad- 
juster knew  it.  The  Appellate  Court  further  recited  that 
appellee  was  in  a  feeble  condition  and  not  normal  at  the 
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time  of  the  settlement,  and  that  by  "insidious  suggestions 
as  to  suspicious  evidence  and  the  possibilities  of  the  plain- 
tiff going  to  the  penitentiary  persuaded  the  plaintiff  to  settle 
for  a  grossly  inadequate  sum,"  and  that  there  was  no  valid 
defense  against  payment  of  the  policies  and  no  considera- 
tion for  their  release. 

The  main  contention  of  appellants  in  this  case  is  that 
the  lower  court  held  that  appellee's  actions  were  barred  by 
the  releases  executed  by  him  and  his  wife  as  such  releases 
were  deeds  or  sealed  instruments,  and  that  appellee  could 
not  in  any  action  at  law  defend  against  said  releases  on 
the  ground  of  want  of  consideration  or  for  fraud  unless 
he  could  show  that  there  was  fraud  in  the  execution  of 
the  instruments, — i.  e.,  that  he  signed  them  upon  represen- 
tation that  they  were  some  other  character  of  instrument, 
or  that  by  some  other  device  or  trick  he  was  induced  to 
sign  them  believing  they  were  some  other  kind  of  writing. 
It  is  well  settled  in  this  State  that  in  an  action  at  law  a  re- 
lease under  seal  by  a  person  of  his  cause  of  action  is  a  com- 
plete bar  unless  its  execution  is  shown  to  have  been  obtained 
by  fraud.  Such  a  release  carries  with  it  the  presumption 
that  it  was  executed  for  a  valuable  consideration,  and  no 
evidence  can  be  introduced  for  the  purpose  of  showing  that 
there  was  no  consideration  for  the  giving  of  the  instrument. 
To  do  so  would  be  to  permit  one  to  deny  his  receipt  of  the 
consideration  expressed  for  the  purpose  of  making  void  a 
sealed  instrument,  which  under  the  law  in  this  State  is  not 
permissible  in  any  case.  Before  such  an  instrument  can  be 
impeached  for  fraud  relating  merely  to  the  consideration 
and  not  to  its  execution,  resort  must  be  first  had  to  a  court 
of  equity  to  set  it  aside  for  such  fraud.  (Papke  v.  Ham- 
mond Co,  192  111.  631 ;  Jackson  v.  Security  Life  Ins.  Co, 
233  id.  161 ;  Robinson  v.  Yetter,  238  id.  320.)  The  same 
rule  does  not  apply,  however,  where  the  suit  is  on  a  simple 
contract  or  one  not  under  seal.  Simple  fraud  as  to  the  con- 
sideration or  fraudulent  representations  as  to  the  nature 
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and  value  of  the  consideration  are  a  good  defense  where  the 
contract  is  not  under  seal.  (Robinson  v.  Yetter,  supra,) 
It  is  equally  true  that  where  the  release  is  not  under  seal 
a  defense  can  be  made  that  it  was  without  consideration,  or 
that  there  was  payment  of  only  a  portion  of  the  amount  due 
and  a  release  of  the  whole  ammint  without  any  further  con- 
sideration for  the  release.  These  propositions  are  not  con- 
troverted by  counsel  for  appellants. 

The  contention  of  appellee  is  that  the  releases  in  ques- 
tion are  not  releases  under  seal  and  do  not  purport  to  be 
releases  of  all  rights  of  action  of  appellee  in  this  case  but 
are  simply  releases  of  all  actions  on  the  policies.  There 
were  two  sets  of  releases  signed  by  appellee  and  his  wife : 
one  set  purporting  to  release  all  actions  on  the  policies  and 
causes  of  action,  and  another  set  which  released  every  claim, 
cause  of  action  or  right  of  action  whatever  upon  any  and 
all  claims  that  appellee  and  his  wife  had  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  said  releases.  Both 
sets  of  releases  were  simply  signed  by  appellee  and  his  wife, 
and  the  letters  *'L.  S.,"  enclosed  in  parenthesis,  followed 
their  signatures.  If  they  are  to  be  considered  as  releases 
under  seal  the  actions  of  appellee  now  in  question  must  be 
considered  as  barred  thereby.  They  were  not  releases  of 
actions  on  the  policies,  simply,  but  of  all  actions  of  every 
kind  and  character  and  of  all  rights  or  claims  concerning 
said  policies. 

The  contracts  of  settlement  between  appellee  and  the  in- 
surance companies  were  executed  and  completely  performed 
in  the  State  of  Oregon.  The  appellee  received  his  money 
there  in  payment  of  the  policies,  and  the  insurance  com- 
panies there  received  the  insurance  policies  from  appellee 
and  his  contracts  of  release,  which  were  also  made  in  Ore- 
gon. It  is  therefore  contended  by  appellee  that  the  releases 
are  Oregon  contracts  or  instruments  made  in  Oregon,  and 
that  their  construction  and  validity  are  governed  by  the  law 
of  the  place  where  made.    The  law  is  stated  correctly  on  this 
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proposition.  Woodward  v.  Brooks,  128  III.  222;  Consoli- 
dated Tank  Line  Co,  v.  Collier,  148  id.  259;  5  R.  C.  L.  931. 

There  was  no  proof  in  this  case  as  to  the  laws  of  Ore- 
gon pertaining  to  the  questions  in  dispute.  It  is  therefore 
further  contended  by  appellee  that  it  must  be  presumed,  in 
the  absence  of  such  proof,  that  the  common  law  prevails  in 
Oregon.  It  is  contended,  on  the  other  hand,  by  appellants 
that  in  such  a  case  it  is  presumed  that  the  laws  of  Oregon 
are  the  same  as  those  of  Illinois,  and  that  the  presumption 
that  the  common  law  is  in  force  in  Oregon  will  not  be  in- 
dulged because  Oregon  was  not  one  of  those  States  having 
a  common  origin,  formed  by  colonies  which  constituted  a 
part  of  the  same  empire  and  which  recognized  the  common 
law  as  the  source  of  their  jurisprudence.  It  is  also  claimed 
by  appellants  that  Oregon  was  a  part  of  the  Louisiana  pur- 
chase obtained  by  this  government  from  France,  and  if  not 
so  obtained,  that  it  was  obtained  from  Spain  by  the  United 
States  by  the  Spanish  cession  and  treaty  of  1819,  and  that 
therefore,  as  the  common  law  did  not  prevail  in  France  or 
Spain  at  the  time  of  such  acquisitions,  it  must  be  presumed 
that  the  laws  of  Oregon  are  the  same  as  the  laws  of  Illi- 
nois. As  the  laws  of  Illinois  recognize  a  simple  scroll  or 
the  letters  "L.  S."  in  parenthesis  as  giving  to  a  release  the 
same  character  and  dignity  as  if  executed  with  a  common 
law  seal,  witli  wafer  or  wax,  it  is  further  insisted  by  appel- 
lants that  whether  the  law  of  Illinois  or  of  Oregon  is  pre- 
sumed to  be  in  force,  the  result  in  this  case  will  be  one  and 
the  same  and  the  releases  in  this  case  be  held  to  be  under 
seal.  Appellants  further  contend  that  the  law  of  Illinois 
governs  because  the  suit  is  brought  here,  and  as  the  releases 
are  made  the  basis  of  their  plea  the  question  is  merely  one 
of  procedure  and  of  remedy,  and  that  on  such  questions  the 
law  of  the  forum  governs. 

In  Illinois,  if  the  question  as  to  the  laws  of  a  sister  State 
is  raised,  the  presumption  in  favor  of  the  common  law  is 
indulged  when  the  common  law  on  the  subject  in  question 
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prevails  in  Illinois,  {Crouch  v.  Hall,  15  111.  263,)  and  the 
presumption  in  favor  of  the  common  law  is  also  indulged 
even  when  the  law  of  Illinois  on  the  subject  is  statutory. 
{Tinkler  v.  Cox,  68  111.  119;  Schlee  v.  Guckenheimer,  179 
*d-  593-)  A  number  of  other  States  in  this  country  an- 
nounce the  same  rule  on  the  subject,  while  there  are  a  few 
that  announce  the  general  rule  that  the  presumption  is  that 
the  laws  in  another  State  or  foreign  country  are  the  same 
as  the  laws  of  the  forum  until  otherwise  proved.  In  the 
case  of  N orris  v.  Harris,  15  Cal.  226,  Justice  Field,  who 
was  later  an  associate  justice  of  the  Supreme  Court  of  the 
United  States,  laid  down  three  instances  in  which  the  pre- 
sumption must  be  indulged  that  the  common  law  prevails 
in  the  State  in  the  absence  of  proof  and  where  the  subject 
of  inquiry  is  as  to  the  law  of  such  State  on  the  point  in 
question :  ( i )  In  all  of  the  States  of  the  Union  which  were 
originally  colonies  of  England;  (2)  in  all  such  States  as 
are  carved  out  of  territory  belonging  to  such  colonies ;  and 
(3)  in  all  those  States  which  have  been  established  in  ter- 
ritory acquired  since  the  revolution,  where  such  territory 
was  not  at  the  time  of  its  acquisition  occupied  by  an  organ- 
ized and  civilized  community,  and  where,  in  fact,  the  popu- 
lation of  the  new  State  upon  the  establishment  of  govern- 
ment was  formed  by  immigration  from  the  original  States. 
The  first  two  propositions  laid  down  in  that  decision  appear 
to  have  been  adhered  to  by  the  courts  of  all  of  the  States 
in  which  holdings  have  been  made,  whose  holdings  are  simi- 
lar to  those  above  announced  by  this  court.  It  was  also  laid 
down  by  Justice  Field  as  the  rule  that  the  presumption  that 
the  common  law  prevails  is  not  indulged  as  to  those  States 
in  which  there  were  established  civil  governments  or  sys- 
tems of  domestic  law  different  from  those  of  the  common 
law  prior  to  their  becoming  Territories  or  States  of  the 
Union,  and  that  in  such  a  case,  in  the  absence  of  proof, 
courts  will  presume  that  the  foreign  law  is  the  same  as  that 
which  prevails  at  the  forum.    Accordingly  it  has  been  held 
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by  several  courts  in  this  country  that  it  would  not  be  pre- 
sumed that  the  common  law  prevailed  in  Florida,  Louisiana 
and  Texas.  The  third  proposition  laid  down  by  Justice 
Field  seems  to  us  to  be  the  rule  that  should  be  adopted  in 
this  case.  It  was  followed  in  the  cases  of  Cressey  v.  Tatom, 
9  Ore.  541,  and  Buchanan  v.  Hubbard,  119  Ind.  187.  See, 
also,  note  to  the  case  of  Cherry  v.  Sprague,  (Mass.)  67 
L.  R.  A.  33,  and  particularly  at  page  40,  in  which  note  the 
decisions  of  the  various  States  of  the  Union  have  been  fully 
discussed  and  distinguished. 

While  the  various  questions  concerning  the  Oregon  ter- 
ritory were  settled  between  this  country  and  Spain,  France 
and  England  by  treaties  and  by  the  Louisiana  purchase,  nev- 
ertheless this  court  will  take  judicial  notice  of  the  fact  that 
the  boundary  lines  of  that  territory  were  finally  settled  to 
be  the  42d  parallel  on  the  south  and  the  49th  on  the  north ; 
that  it  was  a  wilderness,  inhabited  only  by  a  few  emigrants 
from  the  eastern  part  of  the  United  States  and  by  a  few 
trappers  and  traders  emigrating  from  England  or  some  of 
her  colonies ;  that  it  was  not  inhabited  by  French  or  Span- 
ish settlers,  or  by  any  other  settlers  who  were  governed  by 
the  laws  of  France  or  Spain,  up  to  the  time  of  the  Spanish 
cession  to  the  United  States  by  the  treaty  of  18 19,  and  that 
one  among  the  many  claims  to  the  Oregon  territory  by  the 
United  States  was  that  she  was  entitled  to  the  territory 
by  right  of  discovery  and  of  occupation.  No  presumption, 
therefore,  ought  to  prevail  that  any  rules  of  law  of  France, 
Spain  or  Mexico  were  ever  at  any  time  in  force  in  the  Ore- 
gon territory,  much  less  in  the  State  of  Oregon  at  the  time 
this  suit  was  tried  in  the  lower  court. 

As  the  validity  of  a  seal  directly  affects  the  obligation 
of  a  contract  it  is  to  be  tested  by  the  lex  loci  contractus. 
Where  the  remedy  upon  a  written  instrument  depends  upon 
the  question  whether  it  is  sealed  or  unsealed,  it  is  well  set- 
tled that  the  sufficiency  of  the  seal  is  to  be  tested  by  the 
lex  fori  and  not  by  the  lex  loci  contractus.    (35  Cyc.  1 169.) 
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In  the  absence  of  evidence  of  the  law  of  the  State  where 
the  instrument  was  executed,  the  sufficiency  of  the  seal  will 
be  tested  by  the  principles  of  the  common  law.  {Wain  v. 
Wain,  53  N.  J.  L.  429. )  The  presumption  will  therefore 
be  indulged  in  this  case  that  the  common  law  prevails  in 
Oregon,  and  as  the  law  of  Oregon  governs  the  question  as 
to  the  validity  and  character  of  the  seal,  the  releases  in 
question  are  held  to  be  simple  contracts  and  not  under  seal. 
At  common  law  a  seal  was  an  impression  upon  wax  or 
wafer  or  some  tenacious  substance.  A  scroll  is  not  such 
a  seal.  (Wain  v.  Wain,  supra;  Corlies  v.  VanNote,  16 
N.  J.  L.  324. )  No  question  of  remedy  arises  in  this  suit, 
as  that  can  only  arise  where  the  instrument  is  sued  on  di- 
rectly. Many  cases  are  cited  by  appellants  in  which  it  was 
determined  that  the  instrument  was  or  was  not  a  deed  ac- 
cording to  the  law  of  the  forum  wherein  the  instrument 
itself  was  sued  on,  and  in  those  cases  the  remedy  or  the 
character  of  the  suit  was  to  be  determined  by  the  law  of 
the  place  where  the  suit  was  brought.  In  one  of  those  cases 
(LeRoy  v.  Beard,  8  How.  451,)  the  Supreme  Court  of  the 
United  States  held  that  the  law  of  the  forum  governed  the 
remedy,  and  that  that  suit  was  properly  instituted  in  the 
State  of  New  York  on  the  deed  in  question  in  assumpsit 
because  not  a  deed  by  the  laws  of  New  York  for  want  of 
a  sufficient  seal.  The  deed  was  made  in  Wisconsin.  After 
making  such  holding  the  court  said :  "We  hold  this,  too, 
without  impairing  at  all  the  principle  that  in  deciding  on 
the  obligation  of  the  instrument  as  a  contract,  and  not  the 
remedy  on  it  elsewhere,  the  law  of  Wisconsin,  as  the  lex 
loci  contractus,  must  govern."  No  real  question  of  remedy 
ever  arose  in  the  case  at  bar.  Appellee  began  the  suits  and 
selected  his  own  remedies,  resorting  to  a  court  of  law  and 
selected  actions  of  tort.  When  the  releases  were  relied  on 
by  the  defense  they  were  simply  pleaded  by  appellants  in 
the  form  applicable  to  the  forms  of  action  already  begun. 
The  releases  at  that  stage  of  the  proceedings  had  nothing  to 
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do  with  the  determination  of  the  remedies  or  tlie  forms  of 
action  by  reason  of  the  fact  that  it  was  claimed  they  were 
deeds. 

The  effect  of  our  holding  so  far  requires  the  further 
holding  that  the  Appellate  Court  properly  held  that  the  re- 
leases were  not  deeds,  and  that  the  claim  of  appellants  that 
their  special  plea  barred  appellee's  recovery  is  not  sustained. 
The  only  remaining  defense  of  appellants  to  be  considered 
is  that  made  by  the  general  issue  pleaded. 

Appellants  claim  as  to  the  first  count  of  the  declaration 
that  the  evidence  in  the  record  did  not  make  out  a  case  for 
the  consideration  of  the  jury.  That  is  a  question  of  law, 
also,  and  without  discussing  further  the  evidence,  we  think 
it  was  sufficient  to  authorize  the  court  to  submit  it  to  a 
jury  and  that  the  refusal  to  do  so  was  error. 

As  to  the  second  count,  appellants'  contention  is  that 
there  was  no  demand  made  by  appellee  upon  appellants  for 
the  policies  and  that  such  a  demand  was  necessary.  A  de- 
mand and  refusal  in  such  a  case  are  unnecessary  if  the  tak- 
ing of  the  property  was  tortious.  {Hayes  v.  Massachusetts 
Life  Ins.  Co.  125  111.  626.)  There  was  no  error  in  holding 
that  no  demand  was  necessary  in  this  case,  with  a  finding 
that  the  taking  was  tortious. 

An  acceptance  by  a  creditor  of  a  sum  less  than  the 
amount  due  in  satisfaction  of  a  demand  of  a  sum  due,  with- 
out further  consideration,  does  not  amount  to  a  discharge  of 
the  debt.  With  a  finding  in  the  record  in  this  case  by  the 
Appellate  Court  that  at  the  time  of  the  accident  and  settle- 
ment in  question  there  was  no  real  or  bona  fide  dispute  con- 
cerning the  occupation  of  the  plaintiff  or  of  the  amount  of 
indemnity  to  which  he  was  entitled,  and  with  a  further  find- 
ing of  the  other  ultimate  facts  above  referred  to,  this  court 
would  have  jurisdiction  to  ultimately  pass  on  such  findings. 
But  in  this  record  there  is  no  finding  of  the  ultimate  facts 
by  the  Appellate  Court  but  a  mere  indication  by  the  lan- 
guage in  the  opinion  that  such  might  have  been  the  inten- 
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tion.  As  that  court  reversed  the  lower  court  on  proposi- 
tions of  law  it  should  have  either  remanded  the  cause  for 
further  trial  or  it  should  have  made  a  finding  of  facts  un- 
der the  stipulations  in  the  record  so  that  this  court  could 
review  the  case  upon  questions  of  law.  This  court  cannot 
review  questions  of  fact  except  for  the  purpose  of  determin- 
ing whether  or  not  they  are  sufficient  to  make  out  a  prima 
facie  case  for  appellee. 

The  judgments  must  therefore  be  reversed  and  the 
causes  remanded  to  the  Appellate  Court,  with  directions  to 
make  a  finding  of  the  ultimate  facts  or  to  enter  such  other 
judgments  as  it  may  see  proper. 

Reversed  and  remanded. 


(No.  12105. — ^Decree  affirmed.) 

Mary  Ei^i^En  Roberts  et  aL  Defendants  in  Error,  vs. 

Elizabeth  Dazey,  Plaintiff  in  Error. 

Opinion  Hied  June  20,  ipi8, 

1.  Deeds — reservation  defined,  A  reservation  is  the  creation,  in 
behalf  of  the  grantor,  of  some  new  right  arising  out  of  the  thing 
granted. 

2.  Same — what  provision  in  deed  is  not  a  reservation,  A  pro- 
vision in  a  deed  to  a  grandchild  by  which  the  land  conveyed  is  to 
"revert"  to  the  named  daughters  of  the  grantor  in  case  of  the  death 
of  the  grantee  before  reaching  the  age  of  twenty-one  years  is  not 
a  reservation. 

3.  Same — what  provision  in  deed  is  a  conditional  limitation,  A 
provision  in  a  deed  to  a  grandchild  that  if  the  grantee  dies  be- 
fore reaching  the  age  of  twenty-one  years  the  land  conveyed  shall 
"revert"  to  the  named  daughters  of  the  grantor  is  not  void  as  au- 
thorizing a  forfeiture  for  breach  of  a  condition  subsequent  but  is 
a  conditional  limitation. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hori.  J.  C.  McBride,  Judge,  presiding. 
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Whitak^r,  Ward  &  Pugh,  for  plaintiff  in  error. 

A.  J.  Steidley,  and  George  B.  Rhoads,  for  defendants 
in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  by  defendants  in  error  in  the  circuit 
court  of  Shelby  county  for  the  partition  of  about  twenty- 
two  acres  of  land  in  that  county.  A  demurrer  filed  by 
Elizabeth  Dazey  was  overruled  and  a  decree  entered  for  the 
partition  of  the  premises  as  prayed  in  the  bill.  This  writ 
of  error  has  been  sued  out  to  review  the  decree  of  the  cir- 
cuit court. 

On  July  5,  1894,  Elizabeth  Hendricks  owned  the  land 
in  question.  She  was  a  widow,  then  having  an  aged  step- 
mother, Eliza  Walters,  and  two  living  children,  defendants 
in  error,  Mary  Ellen  Roberts  and  Martha  Elizabeth  Weger. 
Two  other  of  her  children  had  died  prior  to  that  time,  one 
leaving  a  son.  Homer  Parris,  and  the  other  leaving  a  daugh- 
ter. Belle  Hoke.  On  the  last  mentioned  date  Elizabeth  Hen- 
dricks made  a  set  of  deeds  conveying  to  her  two  daughters 
and  said  two  grandchildren  each  a  tract  of  land.  Each  of 
these  deeds,  except  the  one  to  Homer  Parris,  contained  a 
provision  for  the  payment  by  the  grantee  of  $10  per  year 
to  the  step-motlier,  Eliza  Walters,  during  Eliza's  lifetime. 
Each  deed  to  the  grandchildren  contained  certain  other  con- 
ditions in  case  of  the  death  of  the  grantee  before  reaching 
twenty-one.  The  deed  to  the  grand-daughter,  Belle  Hoke, 
conveyed  the  twenty-two  acres  here  in  question.  It  was  on 
a  printed  statutory  short-form  warranty  blank,  and  recited 
that  the  grantor,  Elizabeth  Hendricks,  in  consideration  of 
one  dollar  and  natural  love  and  affection  "and  the  perform- 
ance of  the  conditions  named  by  the  grantee,"  conveyed  and 
warranted  to  Amanda  Belle  Hoke  the  real  estate  in  ques- 
tion. It  then  continued  as  follows :  "This  deed  to  be  valid 
only  upon  the  condition  named  herein:     First,  that  said 
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grantee  shall  pay  or  cause  to  be  paid  to  Eliza  Walters  the 
sum  of  $10,  to  be  paid  annually  on  or  before  the  25th  day 
of  December  during  the  natural  life  of  said  Eliza  Walters, 
and  failure  to  comply  with  any  or  all  of  the  conditions  of 
this  dfeed  shall  render  it  null  and  void,  and  also  if  the  said 
grantee  herein  die  before  attaining  the  age  of  twenty-one 
years  the  said  land  hereby  conveyed  shall  revert  to  Mary 
Ellen  Roberts  and  Martha  Elizabeth  Hendricks."  Amanda 
Belle  Hoke  (called  in  the  briefs  Belle  Hoke  and  so  called  in 
this  opinion)  died  May  9, 19 13.  She  was  about  four  months 
old  when  the  deed  in  question  was  executed  and  was  less 
than  twenty-one  /ears  old  when  she  died.  Her  father  died 
in  1905,  and  her  only  heir-at-law  was  her  father's  father, 
Wilfred  Hoke.  Wilfred  Hoke  deeded  the  premises  in  ques- 
tion to  Elizabeth  Dazey,  plaintiff  in  error  here.  Counsel 
for  plaintiff  in  error  argue  that  the  deed  to  Belle  Hok^  gave 
the  title  to  her  in  fee  simple  and  that  upon  her  death  it  de- 
scended to  her  only  heir,  her  grandfather,  and  by  his  deed 
it  is  now  vested  in  plaintiff  in  error.  Elizabeth  Hendricks 
died  in  1901.  The  step-mother,  Eliza  Walters,  died  a  few 
days  after  the  deeds  were  executed,  and  no  contention  is 
made  by  counsel  that  this  deed  became  void  on  account  of 
the  failure  to  pay  said  annual  payment  to  the  step-mother. 
One  of  the  principal  contentions  of  counsel  for  plaintiff 
in  error  appears  to  be  that  the  provision  in  said  deed  where- 
by the  land  was  to  "revert"  to  the  two  daughters,  defend- 
ants in  error  here,  was  a  reservation  and  that  a  reservation 
made  to  a  stranger  to  the  deed  is  void,  and  as  defendants 
in  error  were  strangers  to  the  deed  the  provision  as  to  the 
title  reverting  to  them  is  void.  "A  reservation  is  the  cre- 
ation, in  behalf  of  the  grantor,  of  some  new  right  issuing 
out  of  the  thing  granted,  usually  an  incorporeal  heredita- 
ment,— something  which  did  not  exist  as  an  independent 
right  before  the  grant."  (Tiedeman  on  Real  Property, — 
3d  ed.— sec.  608.)  "It  is  created  by  and  for  the  benefit  of- 
a  grantor  or  his  heirs  and  not  for  a  stranger."     (6  Am.  & 
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Eng.  Ency.  of  Law, — 2d  ed. — 515;  3  Washburn  on  Real 
Property, — 6th  ed. — sec.  2363.)  "Generally,  it  is  declared 
that  a  reservation  must  be  in  favor  of  the  grantor  or  party 
executing  the  conveyance  and  not  to  a  stranger,  but  as  there 
are  some  cases  holding  or  intimating  the  contrary,  a  bet- 
ter statement  of  the  rule  is  that  a  reservation  in  a  deed  to 
a  stranger  being  by  the  weight  of  authority  invalid  as  a 
reservation,  the  tendency  of  the  courts  is  to  effectuate  the 
intention  of  the  grantor  by  treating  it  as  an  exception." 
(8  R.  C.  L.  1091, 1092,  and  cases  cited.)  The  provision 
in  the  deed  in  question  which  counsel  for  plaintiff  in  er- 
ror call  a  reservation,  cannot,  strictly  sneaking,  be  said  to 
be  such,  "for  the  reservation  must  be  to  the  grantor  or 
the  one  creating  the  estate,  and  must  be  of  something  aris- 
ing out  of  the  thing  granted,  as  an  easement  or  the  like."  ^ 
(Bckliart  V.  Irons,  128  111.  568.)  A  deed  containing  simi- 
lar provisions,  using  the  word  "revert"  in  said  provisions, 
has  been  held  valid  in  Seymour  v.  Bozvles,  172  111.  521. 
The  provisions  in  the  deed  here  in  question  plainly  intended 
to  have  the  title  to  the  land  go  to  the  grantor's  daughters, 
defendants  in  error  here,  if  her  grand-daughter.  Belle  Hoke, 
did  not  attain  the  age  of  twenty-one  years.  The  authorities 
cited  by  counsel  for  plaintiff  in  error  in  support  of  their 
argument  that  this  is  a  reservation,  such  as  Illinois  Central 
Railroad  Co,  v.  Indiana  and  Illinois  Central  Railway  Co. 
85  111.  211,  and  Goidd  v.  Howe,  131  id.  490,  we  do  not 
xonsider  in  point  on  the  question  here  involved. 

True  it  is,  as  argued  by  counsel  for  plaintiff  in  error, 
that  in  ascertaining  the  intention  of  the  grantor  such  inten- 
tion must  be  gathered  from  the  language  used  in  the  deed 
and  not  from  any  unexpressed  purpose  which  may  at  the 
time  have  existed  in  the  grantor's  mind.  (Butterfield  v. 
Sawyer,  187  111.  598.)  Where  there  is  no  ambiguity  in 
the  terms  used  and  the  wording  or  language  of  the  instru- 
•  ment  has  a  settled  meaning,  the  instrument  itself  is  the  sole 
criterion  of  the  intention  of  the  parties  and  its  construction 
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cannot  be  explained  by  oral  evidence.  (Wilson  v.  Wilson, 
268  111.  270;  Fowler  v.  Black,  136  id.  363.)  But  we  find 
no  ambiguity  in  the  words  used  in  this  deed  as  to  the  title 
reverting  to  defendants  in  error  provided  Belle  Hoke  died 
before  attaining  the  age  of  twenty-one  years. 

Counsel  for  the  plaintiff  in  error  further  argue  that  as 
courts  of  equity  will  not  declare  a  forfeiture  for  violation 
of  a  condition  subsequent  granted  in  a  deed,  no  forfeiture 
of  the  deed  given  to  Belle  Hoke  will  be  enforced  for  the 
reason  that  she  died  before  reaching  the  age  of  twenty-one 
years.  The  provision  in  question  is  in  no  legal  sense  a  for- 
feiture, neither  is  it  necessary  for  us  to  decide  whether  the 
"remainder,"  so  called  by  counsel,  after  the  deed  of  Belle 
Hoke,  is  vested  or  contingent.  It  is  more  in  the  nature  of 
a  conditional  limitation  than  a  remainder.  Indeed,  we  think 
it  should  be  held  to  be  a  conditional  limitation  under  the 
authorities.  (2  Washburn  on  Real  Property, — 6th  ed. — 
sec.  1640;  Reeves  on  Real  Property, — Special  Subjects — 
sec.  588;  Tiedeman  on  Real  Property, — 3d  ed. — sec.  211.) 
This  is  clearly  a  case  "where  the  estate  is  wholly  parted 
with  by  the  grantor,  no  interest  being  left  in  him,  and  passes 
at  once,  upon  the  happening  of  the  event,  to  him  to  whom 
it  is  limited.  That  contingent  event,  when  it  happens,  is 
the  limitation  of  the  first  estate  granted,  and  the  estate,  in- 
stead of  going  back  to  the  original  grantor,  goes  over,  eo  in- 
stanti,  and  without  any  act  but  that  of  the  law,  to  the  party 
named  in  the  very  gift  itself  of  the  estate,  as  the  one  to- 
take  it  in  that  event."  (2  Washburn  on  Real  Property, — 
6th  ed. — sec.  1640.)  That  is  a  conditional  limitation  as 
thus  defined  by  Washburn. 

We  find  no  error  in  the  record.    The  decree  of  the  cir- 
cuit court  will  be  affirmed.  n  /r       _r 

Decree  affirmed. 
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(No.  12013. — Reversed  and  remanded.) 

Andreas  Pienta,  Defendant  in  Error,  vs.  The  Chicago 

City  Raiuvay  Company,  Plaintiff  in  Error. 

Opinion  filed  June  20,  igi8, 

1.  Negligence — Supreme  Court  cannot  weigh  evidence  to  de- 
termine questions  of  fact.  Where  the  judgment  in  a  personal  in- 
jury suit  supports  the  verdict  of  the  jury  and  is  affirmed  by  the 
Appellate  Court  as  to  questions  of  fact,  the  Supreme  Court  can 
examine  the  record  only  to  determine  whether  there  is  any  evi- 
dence tending  to  support  the  cause  of  action  and  whether  the  rules 
of  law  have  been  properly  applied. 

2.  Same — contributory  negligence  is  a  question  of  fact  for  the 
jury.  Whether  evidence  tends  to  prove  contributory  negligence  is 
a  question  of  law,  but  whether  the  plaintiff,  as  a  matter  of  fact,  is 
guilty  of  contributory  negligence  is  a  question  of  fact  for  the  jury; 
and  while  the  burden  is  always  on  the  plaintiff  to  show  that  he 
was  in  the  exercise  of  ordinary  care,  a  court  can  determine  ad- 
versely to  the  plaintiff  only  when  no  other  conclusion  can  be  rea- 
sonably drawn  from  the  uncontradicted  facts  and  from  the  evi- 
dence that  is  favorable  to  the  plaintiff. 

3.  Same — what  contradictory  statements  may  he  admitted  to 
impeach  a  witness.  Contradictory  statements  of  witnesses  as  to 
facts,  whether  the  statements  have  been  made  orally  or  in  writing, 
are  admissible  for  the  purpose  of  impeachment,  but  contradictory 
statements  consisting  merely  of  opinion  not  connected  with  facts 
or  easily  separable  from  statements  of  facts  are  not  admissible. 

4.  Same — when  instruction  should  not  imply  that  driver  of  a 
wagon  was  hound  to  turn  to  left  in  passing  stalled  truck.  Where 
it  is  a  controverted  question  whether  the  driver  of  a  wagon  which 
was  proceeding  south  could  have  turned  to  the  right  and  passed  a 

•stalled  motor  truck  by  going  between  the  truck  and  the  curb  instead 
of  turning  to  the  left  onto  the  north-bound  street  car  track,  where 
the  wagon  was  struck  by  a  north-bound  car,  it  is  error,  in  an  action 
for  damages  for  an  injury  to  a  person  riding  with  the  driver,  to 
give  an  instruction  stating  that  it  was  the  duty  of  all  persons,  under 
an  ordinance  in  evidence,  to  turn  to  the  left  when  passing  vehicles. 

5.  Same — passenger  in  vehicle,  when  he  has  opportunity,  should 
warn  driver  of  approaching  danger.  It  is  the  duty  of  a  passenger 
in  a  vehicle,  where  he  has  an  opportunity  to  learn  of  danger  and 
avoid  it,  to  warn  the  driver  of  the  vehicle  of  such  danger,  as  he 
has  no  right,  because  someone  else  is  driving  the  vehicle,  to  omit 
reasonable  and  prudent  efforts  on  his  part  to  avoid  the  danger. 


Digitized  by 


Google 


Jni,M8.]        PiENTA  v.  Chicago  City  Ry.  Co.  247 

6.  Sam£ — when  failure  to  ring  bell  cannot  be  proximate  cause 
of  collision.  Where  a  traveler  has  notice  of  the  approach  of  a  train 
or  street  car  in  time  to  avoid  a  collision  the  object  of  ringing  the 
bell  is  subserved,  and  the  failure  to  ring  it  cannot  be  held  to  be 
the  proximate  cause  of  an  injury  resulting  from  such  a  collision. 

7.  Same — when  instruction  is  misleading  as  to  degree  of  care 
required  in  operating  street  car.  In  a  suit  for  personal  injuries  as 
the  result  of  a  collision  with  a  street  car,  an -instruction  which  tells 
the  jury  that  the  law  does  not  regulate  the  precise  rate  of  speed  at 
which  a  street  car  must  be  run  under  given  circumstances,  but  that 
the  law  does  "require  that  said  cars  be  operated  with  reasonable 
care  so  as  to  prevent  them  from  injuring  others  lawfully  using  the 
streets  in  which  said  cars  are  being  operated,"  is  misleading,  as  im- 
pliedly requiring  such  a  degree  of  care  as  would  absolutely  pre- 
vent accidents. 

8.  Same — street  railway  company  has  superior  right  on  its  tracks 
between  street  intersections.  At  places  other  than  street  crossings 
a  street  railway  company  has  a  right  of  passage  along  its  tracks 
superior  to  the  right  of  one  driving  a  vehicle,  but  the  company 
must  employ  all  reasonable  means  to  avoid  injuring  persons  right- 
fully using  that  portion  of  the  street  occupied  by  its  tracks,  subject 
to  the  rule  that  such  persons  must  exercise  ordinary  care  for  their 
own  safety  and  not  obstruct  the  passage  of  the  cars. 

9.  Same — instruction  that  plaintiff's  testimony  should  be  given 
same  weight  as  testimony  of  other  witnesses  is  erroneous.  An  in- 
struction in  a  personal  injury  suit  stating  that  the  plaintiff  is  a 
competent  witness  in  his  own  behalf  and  that  the  jury  should  "treat 
him  in  the  same  way  as  any  other  witness  and  subject  him  to  the 
same  tests  as  are  legally  applied  to  other  witnesses"  is  erroneous, 
in  that  it  ignores  the  fact  that  the  plaintiff's  evidence  should  be 
weighed  in  the  light  of  his  interest  in  the  result  of  the  suit. 

ID.  Same — when  it  is  not  error  to  allow  amended  record  to  be 
filed.  Where  the  record  in  a  personal  injury  suit  as  first  prepared 
for  the  Appellate  Court  docs  not  include  certain  amended  counts, 
it  is  not  error  to  allow  a  supplemental  record  to  be  filed  in  the 
trial  court  and  Appellate  Court  before  the  decision  of  the  case  in 
the  latter  court,  to  show  that  the  amended  counts  had  been  filed 
though  they  bore  no  file-mark,  where  counsel  for  both  sides  dur- 
ing the  trial  had  assumed  that  said  counts  were  on  file  and  tried 
the  case  on  that  theory. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^lieard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Oscar  E.  Heard.  Judge, 
presiding. 
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Charles  LeRoy  Brown,  (John  R.  Guilliams,  of 
counsel,)  for  plaintiff  in  error. 

Scott  O.  Cavette,  Vincent  G.  Gai.i.agher,  and  Er- 
nest Messner,  for  defendant  in  error. 

Mr.  Justice  Ca'rter  delivered  the  opinion  of  the  court : 

This  was  an  action  for  personal  injuries  brought  by  de- 
fendant in  error  in  the  circuit  court  of  Cook  county  against 
plaintiff  in  error.  On  trial  before  a  jury  a  verdict  was 
found  against  plaintiff  in  error  for  $10,000  and  judgment 
entered  thereon.  On  appeal  to  the  Appellate  Court  that 
judgment  was  affirmed,  and  the  cause  has  been  brought  here 
on  petition  for  certiorari. 

Defendant  in  error  was  injured  as  the  result  of  a  col- 
lision between  a  street  car  and  a  wagon  in  which  he  was 
riding  on  Ashland  avenue,  Chicago,  about  noon  on  Janu- 
ary 19,  1913.  Ashland  avenue  runs  north  and  south  and 
Thirty-first  and  Thirty-second  streets  extend  east  and  west 
across  it,  being  about  eight  hundred  feet  apart.  About  two 
hundred  feet  north  of  Thirty-second  street  Robinson  street 
runs  into  the  west  side  of  Ashland  avenue.  The  accident 
took  place  some  one  hundred  and  fifty  feet  north  of  Rob- 
inson street.  Archer  avenue,  running  from  the  northeast 
to  the  southwest,  intersects  Ashland  avenue  at  about  Thirty- 
first  street.  Two  street  railway  tracks  occupied  the  center 
of  Ashland  avenue,  each  track  being  of  standard  gauge, 
four  feet  eight  and  one-half  inches,  and  the  space  between 
the  tracks  was  about  five  feet.  The  space  between  the 
west  or  south-bound  track  and  the  west  curb  was  paved 
with  granite  blocks  and  was  about  thirteen  feet  seven  inches 
wide.  Plaintiff  in  error  was  at  the  time  of  the  accident 
operating  street  cars  on  Ashland  avenue  on  these  two  tracks. 
Defendant  in  error  was  then  eighteen  years  of  age  and 
roomed  with  one  Sova,  who  conducted  a  butcher  shop.  H^ 
worked  in  a  motorcycle  or  bicycle  shop,  earning  about  $1.75 


Digitized  by 


Google 


JiiBe,'18.]        PiBNTA  V.  Chicago  City  Ry.  Co.  249 

a  day.  His  room-mate  at  Sova's  was  John  Ptasek,  who 
worked  in  the  butcher  shop.  On  the  day  of  the  accident 
Ptasek  was  driving  his  employer's  one-horse  wagon  from 
the  place  of  business  to  a  sauerkraut  factory  on  Thirty- 
seventh  street.  Ptasek  drove  the  wagon  on  Archer  avenue 
to  Ashland  avenue,  where  he  turned  south.  He  had  asked 
Pienta  to  come  with  him  and  help  handle  the  sauerkraut 
barrels.  Pienta  had  before  that  assisted  Ptasek  on  similar 
trips,  particularly  on  Saturdays,  when  he  was  not  engaged 
at  his  regular  work  in  the  bicycle  shop.  This  accident 
took  place  on  Saturday.  On  turning  into  Ashland  avenue 
Ptasek  drove  his  horse  in  the  west  or  south-bound  car  track. 
As  he  approached  a  point  about  three  hundred  feet  south 
of  Archer  avenue  he  found  that  a  heavy  motor  truck  was 
standing  diagonally  across  Ashland  avenue  in  such  manner 
that  its  end  extended  onto  the  south-bound  track.  The  evi- 
dence tends  to  show  that  the  driver  of  the  truck  was  down 
at  its  front,  apparently  trying  to  repair  it.  Some  of  the 
witnesses  say  that  the  rear  end  of  this  truck  was  near  the 
curb  and  some  testified  that  the  front  end  was  near  the 
curb.  Defendant  in  error  and  Ptasek  testified  there  was 
not  enough  space  between  the  truck  and  the  curb  for  their 
wagon  to  pass  between.  Counsel  for  plaintiff  in  error  con- 
tend that  the  evidence  shows  that  there  was  room  to  drive 
between  the  truck  and  the  west  curb  of  Ashland  avenue. 
When  near  the  truck  Ptasek  turned  his  horse  and  wagon  to 
tjie  east,  partly  into  the  north-bound  track,  to  drive  around 
the  stalled  truck.  From  the  testimony  of  defendant  in  er- 
ror and  Ptasek  it  was  apparent  that  just  about  the  time 
they  started  to  turn  onto  the  north-bound  track  they  saw 
the  north-bound  car  which  afterwards  collided  with  them. 
The  testimony  as  to  the  wagon's  distance  from  this  car  at 
the  time  it  was  driven  partly  onto  the  north-bound  track, 
as  told  by  various  witnesses,  differs  materially.  Ptasek  and 
the  defendant  in  error  testified  that  it  was  a  long  distance 
away, — some  two  or  three  blocks, — while  some  of  the  wit- 
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nesses  testifying  for  plaintiff  in  error  said  it  was  only  from 
one  hundred  to  two  hundred  feet  or  less  south  of  the  stalled 
truck.  Ptasek  testified  he  turned  his  wagon  to  the  east  to 
get  around  the  end  of  the  truck  when  he  was'  about  one 
hundred  feet  north  of  it.  Defendant  in  error  places  the  dis- 
tance when  they  turned  out  much  shorter  than  this, — about 
thirty  feet  north  of  the  truck.  There  is  also  a  sharp  conflict 
in  the  evidence  as  to  the  speed  of  the  street  car.  Some  wit- 
nesses for  defendant  in  error  testified  as  to  the  car  going 
very  fast  and  did  not  slack  up  this  speed  at  all  until  after 
the  collision,  while  certain  witnesses  for  plaintiff  in  error 
testified  that  the  car  was  not  going  more  than  twelve  miles 
an  hour,  and  the  motorman  says  the  electricity  was  shut 
off  and  the  car  was  merely  "drifting"  along  at  the  time  of 
the  collision.  All  ihe  testimony  seems  to  agree  that  Ptasek 
drove  the  horse  and  wagon  onto  the  north-bound  track  so 
that  the  wheels  of  the  wagon  strode  the  west  rail  of  said 
track,  then  drove  south  until  south  of  the  stalled  truck,  and 
then  started  to  turn  out  of  the  north-bound  track  over  onto 
the  south-bound  track,  but  before  the  wagon  had  entirely 
cleared  the  north-bound  track  the  north-bound  street  car 
struck  it.  There  is  also  a  question  as  to  just  what  part  of 
the  wagon  was  first  struck  by  the  car.  The  testimony  shows 
that  the  wagon  was  tipped  partly  over  and  defendant  in  er- 
ror and  Ptasek  were  thrown  violently  to  the  ground.  De- 
fendant in  error  struck  on  his  head  near  or  on  the  west 
curb-stone  of  Ashland  avenue  and  was  rendered  uncon- 
scious, remaining  in  that  condition  for  nearly  two  days. 
While  there  is  some  dispute  in  the  briefs  as  to  the  nature  of 
the  injury  and  whether  it  is  permanent  or  not,  we  think  the 
great  weight  of  the  testimony  is  to  the  effect  that  it  was  a 
serious  one,  requiring  trepanning  of  his  skull,  and  there  is 
testimony  tending  to  show  that  defendant  in  error  was  per- 
manently injured,  and  that  since  the  injury  he  has  been  sub- 
ject to  epileptic  seizures  as  a  result  thereof.  There  is  also 
evidence  which  tends  strongly  to  show  that  the  ability  of 
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defendant  in  error  to  earn  a  livelihood  has  been  most  seri- 
ously affected  by  these  injuries.  The  testimony  is  also  in 
conflict  as  to  how  far  the  car  went  before  it  was  stopped 
after  the  collision.  Some  of  the  witnesses  testified  that  it 
stopped  within  a  distance  of  thirty  or  thirty-five  feet,  while 
others  place  it  at  over  one  hundred  feet.  There  is  also  a 
conflict  in  the  evidence  as  to  how  fast  the  horse  was  go- 
ing when  Ptasek  was  driving  around  the  stalled  truck.  Tes- 
timony on  behalf  of  defendant  in  error  tends  to  show  that 
the  horse  was  going  at  a  trot,  and  that  just  after  they  had 
turned  onto  the  north-bound  track  defendant  in  error  told 
Ptasek  to  hurry  up. 

There  is  no  possible  way  to  harmonize  the  conflicting 
testimony  on  the  material  points  as  to  just  how  the  accident 
occurred,  either  as  to  the  distance  of  the  car  south  of  the 
stalled  truck  when  Ptasek  started  to  drive  over  to  the  north- 
bound track,  or  how  rapidly  the  car  or  the  horse  and  wagon 
were  traveling,  or  at  what  point  on  the  wagon — near  the 
front  or  rear — tlje  car  struck.  All  these  are  questions  of 
fact,  as  to  which,  in  a  case  of  this  kind,  this  court  must  be 
controlled  by  the  verdict  of  the  jury  and  the  judgment  of 
the  trial  court  as  affirmed  by  the  Appellate  Court.  We  can 
only  examine  the  record  so  far  as  to  enable  us  to  determine 
whether  there  is  any  evidence  tending  to  support  the  cause 
of  action  and  whether  the  rules  of  law  have  been  properly 
applied  by  the  trial  court.  We  cannot  inquire  as  to  the 
weight  or  preponderance  of  the  evidence.  Libby,  McNeill 
&  Libby  v.  Cook^  222  111.  206 ;  Reiter  v.  Standard  Scale  Co. 
237  id.  374;  Hinchliffe  v.  Wenig  Teaming  Co.  274  id.  417. 

Counsel  for  plaintiff  in  error  argue  at  great  length  and 
with  citation  of  numerous  authorities  that  defendant  in  er- 
ror was  guilty  of  contributory  negligence  and  therefore  can 
not  recover  as  a  matter  of  law.  While  the  burden  of  proof 
is  always  on  the  plaintiff,  in  proceedings  of  this  kind,  to 
show  that  when  the  injury  was  received  he  was  in  the  ex- 
ercise of  ordinary  care,  that  question  is  one  of  fact,  which 
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must  be  determined  by  the  circumstances  attending  and  sur- 
rounding the  injury.  Whether  the  evidence  tends  to  prove 
such  care  is  a  question  of  law.  A  court  can  only  determine 
adversely  to  the  plaintiff  when  no  other  conclusion  can  be 
reasonably  drawn  from  the  uncontradicted  facts  and  from 
the  evidence  that  is  favorable  to  the  plaintiff.  "There  is 
no  rule  of  law  which  prescribes  any  particular  act  to  be 
done  or  omitted  by  a  person  who  finds  himself  in  a  place  of 
danger.  In  the  variety  of  circumstances  which  constantly 
arise  it  is  impossible  to  announce  such  a  rule.  The  only 
requirement  of  the  law  is  that  the  conduct  of  the  person 
involved  shall  be  consistent  with  what  a  man  of  ordinary 
prudence  would  do  under  like  circumstances."  (Stack  v. 
Bast  St.  Louis  Railway  Co,  245  111.  308.)  Ordinarily  the 
question  of  contributory  negligence  is  one  of  fact  for  the 
jury.  On  the  statement  of  facts  in  this  record  the  question 
whether  defendant  in  error  was  guilty  of  contributory  neg- 
ligence was  properly  submitted  to  the  jury,  and  as  the  tes- 
timony on  this  question  was  not  in  harmony,  it  is  plainly 
such  a  controverted  question  that  the  judgment  of  the  Ap- 
pellate Court  affirming  that  of  the  trial  court  precludes  us 
from  considering  it.  (Guianios  v.  DeCamp  Coal  Co,  242 
111.  278;  Mueller  v.  Phelps,  252  id.  630.)  This  is  the  con- 
clusion which  must  be  reached  on  this  record,  regardless 
of  whether  defendant  in  error  was  equally  responsible  with 
the  driver  of  the  wagon  as  to  any  negligence  in  driving  onto 
the  north-bound  track  to  get  around  the  truck.  Even  if  it 
be  assumed  for  the  purposes  of  this  case,  as  counsel  for 
plaintiff  in  error  contend  it  should  be,  that  the  question  of 
the  negligence  of  defendant  in  error  is  controlled  by  the 
reasoning  of  this  court  in  Plynn  v.  Chicago  City  Railway 
Co,  250  111.  460,  still  we  think  that  the  question  of  contribu- 
tory negligence,  under  the  authorities,  must  necessarily  be 
held  to  be  one  of  fact,  to  be  submitted  to  tlie  jury  under 
proper  instructions  as  to  the  law.  The  questions  of  law 
controlling  under  such  circumstances  we  shall  consider  in 
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passing  on  some  of  the  questions  raised  with  reference  to 
the  instructions  given  or  refused.  We  do  not  agree  with 
the  argument  of  counsel  for  plaintiff  in  error  that  the  case 
should  have  been  taken  from  the  jury  because  defendant 
in  error  was  guilty  of  contributory  negligence  as  a  matter 
of  law. 

Counsel  for  plaintiff  in  error  strongly  insist  that  the 
trial  court  erred  in  refusing  to  receive  certain  testimony 
that  might  tend  to  impeach  two  witnesses,  Traub  and  Todd, 
who  testified  on  behalf  of  defendant  in  error.  Both  of 
these  witnesses  testified  to  the  effect  that  the  street  car, 
when  the  wagon  driven  by  Ptasek  turned  over  onto  the 
north-bound  track,  was  more  than  a  block — perhaps  two 
blocks — away.  It  appears  that  a  representative  of  plaintiff 
in  error  had  interviewed  both  of  these  witnesses  not  long 
after  the  accident,  and  after  he  had  talked  over  the  incident 
of  the  collision  with  them  wrote  down  the  substance  of  each 
witness'  statement  and  presented  it  to  him,  and  this  repre- 
sentative testified  that  each  of  them  read  over  his  respec- 
tive statement  and  signed  it.  In  these  statements  they  both 
made  the  distance  between  the  wagon  and  the  car  when  the 
former  turned  over  to  the  north-bound  track  much  less  than 
they  testified  to  at  the  trial.  In  both  of  these  statements 
there  were  at  the  conclusion  two  or  three  lines  which  stated, 
in  substance,  that  the  driver  of  the  wagon  was  entirely  to 
blame,  as  the  wagon  had  turned  in  front  of  the  car  so  sud- 
denly and  unexpectedly  that  the  motorman  had  no  chance 
to  avoid  the  collision.  Todd  denied  that  he  had  signed  any 
such  statement,  while  Traub  admitted  that  the  signature  to 
his  statement  was  his.  The  court  refused  to  allow  either 
Traub  or  Todd  to  be  asked  if  he  had  not  stated  at  the  time 
these  statements  were  made  by  the  representative  of  plain- 
tiff in  error,  that  in  his  opinion  the  driver  of  the  wagon  was 
to  blame  for  the  collision,  and  while  the  court  allowed  these 
statements,  except  as  to  the  final  part  as  to  the  opinion  as 
to  who  was  to  blame,  to  be  offered  in  evidence  to  impeach 
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the  testimony  of  Traub  and  Todd,  it  refused  to  allow  the 
close  of  the  statements  to  go  in,  which  stated  the  opinion  of 
the  respective  witnesses  as  to  who  was  to  blame.  Counsel 
for  plaintiff  in  error  insist  that  it  was  error  for  the  court 
to  exclude  this  part  of  the  statements.  The  usual  rule  is  to 
admit  for  the  purpose  of  impeachment  contradictory  state- 
ments of  witnesses  as  to  facts,  whether  these  statements 
have  been  made  orally  or  in  writing.  (7  Ency.  of  Evidence, 
60,  61 ;  Jones  on  Evidence, — 2d  ed. — sees.  845,  847.)  The 
question  often  arises  whether  a  witness  can  be  impeached 
as  to  specific  facts  stated  in  his  testimony  by  proof  of  his 
general  expressions  of  opinion  as  to  the  merits  of  the  case 
or  the  parties.  "No  fixed  rule  can  be  declared,  and  al- 
though such  expressions  of  opinion  are  often  rejected,  yet 
in  otlier  instances  where  the  opinion  expressed  seems  incon- 
sistent with  the  belief  of  the  witness  in  tlie  truth  of  his 
testimony  they  may  be  received."  (Jones  on  Evidence, — 
2d  ed. — sec.  850.)  "It  is  not  necessary  that  tliere  should 
be  a  total  opposition  or  contrariety  between  the  assertion 
made  on  the  stand  and  the  other  statement.  The  discred- 
iting quality  lies  in  their  being  substantially  inconsistent. 
*  *  *  Where  A  testifies  for  the  prosecution  that  he 
saw  B  near  the  scene  of  the  arson,  is  it  admissible  to  show 
that  A  has  elsewhere  declared  that  he  is  sure  that  B  is  in- 
nocent? It  is  common  with  some  courts  to  say  that  such 
statements  are  inadmissible  because  mere  opinions.  But 
this  seems  unsound.  The  true  inquiry  is,  does  the  other 
statement  in  effect  involve  an  assertion  inconsistent  with 
that  made  on  the  stand?"  (i  Greenleaf  on  Evidence, — 
1 6th  ed. — sec.  462a.)  And  this  same  doctrine  is  laid  down 
in  Handy  v.  Canning,  166  Mass.  107,  and  Whipple  v.  Rich, 
180  id.  477.  The  decisions  and  authorities  on  this  question 
cannot  be  harmonized.  The  most  exhaustive  discussion  on 
this  subject  which  has  been  called  to  our  attention  is  found 
in  the  case  of  Denver  City  Tramway  Co.  v.  Lomovt,  Ann. 
Cas.  1914B,  (Col.)   106.     After  reviewing  the  authorities 
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at  great  length,  that  decision  holds  that  the  expression  of 
opinion  by  a  witness  in  effect  as  to  who  is  to  blame  for 
the  injury  could  be  shown  to  impeach  him  during  his  cross- 
examination.  This  court  has  in  one  case  discussed  a  some- 
what similar  question  in  Central  Railway  Co,  v.  Allmon, 
147  111.  471,  where  it  w^as  held  that  a  witness  could  not  be 
cross-examined  as  to  any  fact  which  is  collateral  and  irrele- 
vant to  the  issue,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence;  that  if  a  witness  has  testified  to  a 
matter  of  fact,  his  previous  opinion  as  to  the  merits  of  the 
cause  could  not  be  regarded  as  relevant  to  the  issue.  The 
motorman  in  that  case  testified  on  the  trial  that  he  had  done 
all  he  could  to  check  the  speed  of  the  car  before  the  acci- 
dent ;  that  it  occurred  so  quickly  he  could  not  possibly  set 
the  brake.  On  cross-examination  his  attention  was  called  to 
the  fact  that  he  had  had  a  conversation  with  certain  peo- 
ple, and  he  was  asked  if  he  did  not  say,  in  substance,  dur- 
ing this  conversation,  "the  fact  of  the  matter  is  that  I  neg- 
lected my  own  business  and  forgot  to  put  on  the  brake  on 
my  car;"  and  again,  if  he  did  not  say,  in  substance,  dur- 
ing this  conversation,  that  "he  could  have  stopped  the  car 
if  he  had  not  lost  his  head."  The  witness  denied  making 
such  statements.  The  trial  court  permitted  evidence  to  be 
offered  showing  that  he  had  made  such  statements.  We 
said  in  discussing  this  question  (p.  481 )  :'  "Hence  the  ques- 
tions addressed  to  him  on  cross-examination  with  a  view 
of  laying  a  foundation  for  his  impeachment  should  be  di- 
rected to  matters  of  fact,  only,  and  not  to  mere  opinions 
which  he  has  formerly  expressed.  The  latter  are  inadmis- 
sible unless  the  case  is  one  where  evidence  of  opinion  is  ma- 
terial. *  *  *  There  is  much  force  in  this  point  as  to  a 
part  of  the  former  statement  made  by  the  witness  to  which 
his  attention  was  called  by  the  cross-examination.  The  ob- 
jectionable part  is  contained  in  these  words,  'I  neglected  my 
own  business.'  But  his  statement  that  he  neglected  his  busi- 
ness was  coupled  with  and  explained  by  the  further  state- 
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ment  that  he  forgot  to  put  on  the  brake.  When  he  said 
that  he  forgot  to  put  on  the  brake  he  stated  a  fact.  It  will 
thus  be  seen  that  the  question  was  directed  to  a  matter  of 
mixed  opinion  and  fact.  No  objection  was  made  by  the 
defendant  to  that  portion  of  the  question  which  had  refer- 
ence to  the  matter  of  opinion."  In  view  of  the  facts,  the 
reasoning  in  that  case  is  against  the  admissibility  of  the 
statements  here  in  question  so  far  as  they  contained  a  state- 
ment as  to  the  opinion  of  the  witnesses,  and  this  is  particu- 
larly true  in  this  case  in  view  of  the  fact  that  the  opinion 
part  could  be  easily  separated  from  the  rest  of  the  state- 
ments. As  stated  in  Whipple  v.  Rich,  supra,  on  page  479 : 
"Caution  should  be  used  in  letting  in  general  conclusions  to 
contradict  testimony  to  particular  facts."  We  do  not  agree 
with  counsel  for  plaintiff  in  error  in  this  case  that  the  sepa- 
ration of  the  opinion  part  left  the  rest  of  the  statements 
without  their  true  meaning.  Moreover,  we  do  not  think 
that  the  leaving  out  the  opinion  part  materially  affected  the 
statements,  because  the  facts  admitted  in  the  statements  to 
impeach  the  witnesses  were  absolutely  contradictory  of  their 
testimony  as  to  the  distance  of  the  car  from  the  wagon  at 
the  time  the  wagon  turned  onto  the  north-bound  track. 

Plaintiff  in  error  insists  that  the  court  erred  in  giving 
instruction  19  for  defendant  in  error.  The  defendant  in 
error  had  introduced  in  evidence  an  ordinance  of  the  city 
of  Chicago  providing  that  any  vehicle  overtaking  another 
shall  pass  to  the  left  side  of  the  overtaken  vehicle.  Instruc- 
tion 19  told  the  jury  that  this  ordinance  was  in  full  force 
and  effect  and  that  it  was  the  duty  of  all  persons  operating 
vehicles  on  the  public  streets  of  Chicago  to  know  and  obey 
it.  The  manifest  purpose  of  this  instruction  was  to  justify 
the  driver  of  the  wagon  in  turning  to  the  left  to  pass  around 
the  truck.  The  ordinance  in  question  certainly  would  not, 
under  the  circumstances  found  in  this  record,  justify  the 
driver  turning  to  the  left  to  pass  the  stalled  truck,  over  onto 
the  north-bound  track,  when  he  would  thus  be  in  grave  dan- 


Digitized  by 


Google 


jMe,M8.]        PiENTA  V.  Chicago  City  Ry.  Co.  257 

ger  of  colliding  with  the  north-bound  car.  Particularly 
is  this  true  if,  as  argued  by  counsel  for  plaintiff  in  error, 
there  was  an  opportunity  to  pass  to  the  right  of  the  stalled 
truck.  There  is  force  in  the  argument  of  counsel  that  the 
giving  of  this  instruction,  worded  as  it  was,  might  tend  to 
lead  the  jury  to  believe  that  the  court  thought  there  was 
not  space  between  the  stalled  truck  and  the  west  curb  of 
Ashland  avenue  for  the  wagon  to  pass  through.  Whether 
there  was  sufficient  space  was  purely  a  question  of  fact,  to 
be  passed  upon  by  tlie  jury.  There  is  no  intimation  in  in- 
struction 19  to  the  effect  that  there  was  any  evidencie  in 
the  record  tending  to  show  that  the  driver  of  the  wagon 
in  question  could  have  passed  to  the  west  of  the  truck.  The 
giving  of  this  instruction,  in  view  of  the  facts  in  this  rec- 
ord, we  consider  serious  error.  We  do  not  mean  to  inti- 
mate that  even  though  there  was  ample  space  between  the 
stalled  truck  and  the  west  curb-stone  for  the  wagon  to  pass 
through,  it  would  necessarily  be  negligence  on  the  driver's 
part  to  turn  to  the  left  of  the  stalled  truck  over  onto  the 
north-bound  track.  Whether  such  turning  to  the  left  would 
be  negligence  would  depend  entirely  upon  the  surrounding 
circumstances  at  the  time  the  driver  turned  to  the  left,  hav- 
ing in  mind  the  distance  of  the  street  car,  the  speed  at  which 
the  wagon  was  proceeding,  and  all  the  other  facts  which 
ought  to  be  considered.  It  would  not  be  negligence  to  turn 
to  the  left  if  there  was  no  car  in  sight  for  say  half  a  mile 
straight  south,  coming  on  the  north-bound  track.  But  the 
question  whether  it  was  negligence  was  purely  one  of  fact 
for  the  jury,  and  there  should  not  have  been  any  intimation 
by  the  court,  directly  or  indirectly,  in  any  instruction,  as  to 
whether  it  was  possible  for  the  driver  of  the  wagon  to  pass 
between  the  truck  and  the  west  curb-stone. 

Counsel  for  plaintiff  in  error  further  strenuously  argue 
that  the  court  erred  in  modifying  certain  instructions  of- 
fered by  them,  among  others,  instruction  52.  The  instruc- 
tion as  modified  is  as  follows : 

284-  17 
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"52.  The  court  instructs  the  jury  that  while  it  is  a  gen- 
eral rule  of  law  that  where  a  person  is  riding  merely  as  a 
passenger  in  a  vehicle  which  is  being  driven  by  another,  and 
where  such  passenger  has  nothing  to  do  with  its  manage- 
ment or  control,  (as  in  case  of  a  hired  vehicle,  such  as  a 
cab  or  carriage,)  that  then  the  negligence  of  the  driver  of 
such  vehicle  cannot  be  imputed  to  such  mere  passenger ;  but 
if  the  jury  believe,  from  the  evidence  in  the  case  and  under 
the  instructions  of  the  court,  that  the  plaintiff,  at  the  time 
and  place  in  question,  while  riding  in  the  wagon  in  question, 
saw  the  car  in  question  approaching  upon  the  north-bound 
track  while  the  wagon  in  which  he  was  riding  was  going 
south  in  the  south-bound  track,  and  that  he  saw  and  knew 
that  the  driver  was  about  to  turn  or  was  turning  and  driv- 
ing the  wagon  over  and  upon  the  north-bound  track  in  front 
of  the  approaching  car  and  into  a  position  of  danger,  and 
that  the  plaintiff  then  (did  not  give  the  driver  any  warning 
of  such  danger  and)  made  no  attempt  to  do  anything  for 
his  own  safety  and  protection,  and  failed  to  exercise  ordi- 
nary care  for  his  ozvn  safety,  then  in  such  case  you  are  in- 
structed that  if  you  believe,  from  the  evidence,  that  he  did 
so  fail  to  exercise  such  ordinary  care  (to  give  such  warn- 
ing) and  did  so  fail  to  do  anything  for  his  own  safety  and 
protection,  and  that  such  failure  on  his  part,  if  you  believe 
from  the  evidence  he  did  so  fail,  was  negligence  on  his  part 
(which)  and  that  it  caused  or  proximately  contributed  to 
cause  the  accident  and  injury  to  himself,  then  he  cannot 
recover  in  this  case  and  you  should  find  the  defendant  not 
guilty." 

The  modifications  consist  in  striking  out  the  words  in 
parentheses  and  substituting  those  in  italics. 

Numerous  authorities  have  been  cited  by  counsel  on  this 
question  as  to  this  instruction  and  in  connection  with  the 
argument  of  counsel  for  plaintiff  in  error  that  as  a  matter 
of  law  defendant  in  error  was  guilty  of  negligence  in  per- 
mitting or  sanctioning  Ptasek's  driving  of  the  wagon  over 
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onto  the  north-bound  track.  We  do  not  agree  with  counsel 
for  plaintiff  in  error  as  to  the  force  and  effect  of  those  de- 
cisions on  this  question.  Neither  do  we  think  the  reasoning 
in  the  cases  as  to  the  care  necessary  in  approaching  a  high- 
way crossing  of  a  steam  railroad  in  the  country  applies  with 
full  force  to  the  crossing  of  a  street  car  track  between  street 
intersections  in  a  great  city.  A  greater  degree  of  care  must 
necessarily  be  required  of  the  engineer  of  a  steam  engine 
or  a  motorman  of  an  electric  car  in  running  along  a  public 
highway  or  street  in  a  thickly  settled  locality  than  would  be 
required  in  the  open  country  away  from  all  houses,  where 
anyone  would  have  an  unobstructed  view  of  approaching 
objects.  Of  course,  it  necessarily  follows,  because  of  the 
different  character  and  methods  of  control  of  a  steam  en- 
gine and  of  an  electric  car,  that  the  care  to  be  exercised 
when  a  vehicle  passes  in  front  of  them  might  be  quite  dif- 
ferent. In  all  cases  the  special  circumstances  of  a  given  case 
must  be  had  in  mind.  (Chicago  and  Joliet  Electric  Railway 
Co,  V.  Wanic,  230  111.  530.)  The  negligence  of  the  driver 
of  this  wagon  cannot  necessarily  be  imputed  to  defendant 
in  error,  and  tliis  is  conceded  by  counsel  for  plaintiff  in 
error,  although  in  some  pa/ts  of  their  brief  counsel  argue 
otherwise.  The  negligence  of  the  driver  in  sole  charge  of  a 
wagon  cannot  be  imputed  to  another  employee  of  the  owner 
of  the  team  who  is  riding  in  the  wagon  to  assist  in  making 
deliveries  and  who  without  any  fault  on  his  part  is  injured 
as  the  result  of  the  combined  negligence  of  the  driver  and 
a  street  car  company.  (Nonn  v.  Chicago  City  Railway  Co, 
232  111.  378.)  While  this  is  true,  yet  it  is  also  the  duty  of 
a  mere  passenger  in  the  vehicle,  where  he  has  an  oppor- 
tunity to  learn  of  danger  and  avoid  it,  to  warn  the  driver 
of  the  vehicle  of  such  danger.  The  passenger  has  no  right, 
because  someone  else  is  driving  the  vehicle,  to  omit  reason- 
able and  prudent  efforts  on  his  part  to  avoid  the  danger. 
(Robinson  v.  Nezv  York  Central  and  Hudson  River  Rail- 
way Co.  66  N.  Y.  11;  Hoag  v.  New  York  Central  and  Hud- 
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son  River  Raihvay  Co,  iii  id.  199;  Flynn  v.  Chicago  City 
Railway  Co.  supra,)  We  think  this  instruction  as  offered 
stated  the  law  correctly  and  should  not  have  been  modified 
by  the  trial  court  Its  modification  in  the  manner  indicated 
we  consider  error. 

Instruction  51  offered  by  plaintiff  in  error  should  have 
been  given  in  the  form  in  which  it  was  offered,  for  the  rea- 
sons already  given  with  reference  to  the  rule  of  law  that 
should  govern  the  modification  of  instruction  52.  The  in- 
struction as  offered  told  the  jury  that  it  was  the  duty  of 
defendant  in  error  to  warn  the  driver  of  the  wagon  of  the 
danger  as  soon  as  it  was  apparent  to  him.  The  instruc- 
tion was  modified  in  such  a  way  as  to  state  that  it  would 
be  the  duty  of  the  defendant  in  error,  when  he  saw  there 
was  obvious  danger,  to  exercise  "ordinary  care  for  his  own 
safety."  By  this  modification  the  court  practically  nullified 
that  part  of  the  instruction  which  said  it  was  the  duty  of 
defendant  in  error  to  warn  the  driver  of  the  danger.  The 
evidence  is  not  in  entire  harmony  as  to  just  what  defend- 
ant in  error  said  to  the  driver,  Ptasek,  at  the  time  the  latter 
started  to  turn  over  onto  the  north-bound  track  or  whether 
he  said  anything  to  him.  Ptasek  himself  says  that  defend- 
ant in  error  spoke  to  him  when  he  first  started  to  turn  over 
onto  the  north-bound  track,  while  defendant  in  error  testi- 
fied that  he  did  not  speak  to  Ptasek  about  it  until  they  got 
opposite  the  truck,  and  all  he  said  to  him  was  "hurry  up," 
but  from  the  facts  with  reference  to  any  warning  that  de- 
fendant in  error  should  have  given,  the  condition  of  the 
record  on  this  point  is  such  that  the  instruction  should  have 
been  given  as  offered. 

Counsel  for  plaintiff  in  error  further  argue  that  the  de- 
fendant in  error's  instructions  23,  24  and  27  were  mislead- 
ing, because  each  of  them  in  effect  told  the  jury  that  if  de- 
fendant in  error,  while  riding  in  the  wagon,  had  nothing  to 
do  with  the  driving  or  management  of  the  horse  and  wagon 
and  was  at  the  time  of  the  accident  in  the  exercise  of  ordi- 
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nary  care  for  his  own  safety  he  could  recover;  that  in  effect 
they  told  tlie  jury  that  defendant  in  error  could  be  in  the 
exercise  of  ordinary  care  and  yet  have  nothing  to  do  with 
the  driving  or  management  of  the  horse  and  wagon;  that 
they  practically  declare  that  the  occupant  of  a  vehicle  sit- 
ting beside  a  negligent  driver  can  have  nothing  to  do  with 
the  driving  or  management  or  control  of  the  horse  and  still 
can  be  deemed  to  exercise  ordinary  care  for  his  own  safety 
when  he  does  not  attempt  to  interfere  to  warn  the  driver 
as  to  obvious  danger.  We  are  disposed  to  think  there  is 
merit  in  this  criticism  of  these  instructions,  and  that  the 
jury  might  assume  from  the  wording  of  the  instructions 
that  the  court  thought  that  defendant  in  error  was  not  re- 
quired to  take  any  action  with  reference  to  warning  the 
driver  or  as  to  the  management  or  control  of  the  horse  and 
wagon  and  might  still  be  exercising  ordinary  care.  In  view 
of  what  we  have  said  as  to  the  duty  of  defendant  in  error 
to  warn  the  driver  of  obvious  danger  we  deem  these  instruc- 
tions misleading  on  this  point. 

Plaintiff  in  error  further  contends  that  the  court  erred 
in  refusing  to  give  the  ninth  instruction  asked  by  it,  which, 
in  substance,  stated  that  if  the  jury  believed  from  the  evi- 
dence that  defendant  in  error  saw  the  car  which  hit  the 
wagon  when  said  car  was  several  blocks  away  and  knew 
that  the  said  car  was  moving  towards  him,  then  "it  would 
make  no  difference  whether  the  bell  or  gong  on  said  car 
was  sounded  or  not."  The  evidence  shows  without  contra- 
diction that  defendant  in  error  and  the  driver  saw  the  car 
when  it  was  some  distance  away,  and  tliere  is  also  evidence 
tending  to  show  that  the  bell  or  gong  on  the  car  was  not 
rung  by  tlie  motorman  or  conductor  before  the  collision 
took  place.  Several  of  the  instructions  of  defendant  in  er- 
ror stated,  in  substance,  that  the  neglect  to  ring  the  bell 
might  be  negligence.  It  has  been  held  by  this  court  that  if 
a  traveler  has  notice  of  the  approach  of  a  train  or  street 
car  in  time  to  avoid  a  collision  the  object  of  ringing  the 
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bell  is  subserved  and  the  failure  to  ring  it  cannot  be  held 
to  be  the  proximate  cause  of  an  injury  resulting  from  such 
a  collision.  (Chicago^  Rock  Island  and  Pacific  Railroad  Co, 
V.  Bell,  70  111.  102;  West  Chicago  Street  Railroad  Co.  v. 
Tuerk,  193  id.  385 ;  Roberts  v.  Chicago  City  Raihvay  Co. 
262  id.  228. )  It  has  also  been  held  that  failure  by  a  flag- 
man to  give  warning  of  the  approach  of  a  train  was  not 
material  where  the  person  struck  by  the  train  had  received 
warning  of  its  approach  from  another  source.  *(Bale  v.  Chi- 
cago  Junction  Raihvay  Co,  259  111.  476.)  We  think  it  was 
error  to  refuse  to  give  instruction  9. 

Plaintiff  in  error  further  argues  that  the  court  erred  in 
giving  instruction  18  for  defendant  in  error,  which  reads: 

"18.  The  court  instructs  you  that  while  the  law  does  not 
regulate  the  precise  rate  of  speed  at  which  a  street  car  must 
be  run  under  given  circumstances,  it  does,  however,  require 
that  said  cars  be  operated  with  reasonable  care  so  as  to  pre- 
vent them  from  injuring  others  lawfully  using  the  streets  in 
which  said  cars  are  being  operated." 

It  is  argued  that  this  instruction  is  misleading,  in  that 
it  implies  that  in  order  to  be  in  the  exercise  of  reasonable 
care  the  railway  company  must  prevent  street  cars  from  in- 
juring others  lawfully  using  the  streets  in  which  cars  are 
being  operated.  This  court  has  held  that  instructions  were 
erroneous  when  they  impliedly  required  the  giving  of  such 
signals  as  would  be  absolutely  effective  to  prevent  accidents. 
{Chicago,  Burlington  and  Qiiincy  Railroad  Co,  v.  Dough- 
erty, no  111.  521 ;  Wabash,  St,  Louis  and  Pacific  Railway 
Co,  V.  Coble,  113  id.  115.)  In  the  last  case  this  court  said: 
"Yet  tlie  jury  are  told  by  this  instruction  that  appellant  was 
to  give  'signals  to  persons  crossing'  and  'keep  a  lookout  so 
as  to  see  and  as  far  as  possible  prevent  injury  to  others.' " 
So  it  may  be  said  here,  the  jury  are  not  told  at  what  rate 
of  speed  tlie  car  must  proceed  or  what  signals  are  required 
in  order  to  prevent  injuries  to  those  who  are  lawfully  using 
the  streets.    We  do  not  agree  with  the  Appellate  Court  that 
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other  instructions  cured  the  misleading  wording  of  this  in- 
struction. We  think  the  conclusion  necessarily  follows  that 
it  was  error  to  give  this  instruction. 

Counsel  for  plaintiff  in  error  further  argue  that  the  court 
erred  in  giving  defendant  in  error's  instruction  20.  That 
instruction  reads  as  follows: 

"20.  If  you  find  from  the  preponderance  of  the  evi- 
dence, under  the  court's  instructions,  that  Ashland  avenue 
where  the  accident  in  question  occurred  was  at  said  time 
a  public  highway,  then  the  general  public  had  the  right  to 
use  and  travel  vpon  the  entire  street,  including  that  portion 
of  it  on  which  car  tracks  were  laid,  and  in  so  doing  they 
were  not  trespassers ;  and  it  was  the  duty  of  operators  of 
street  cars  in  said  street,  when. approaching  places. where 
part  of  the  street  occupied  by  their  tracks  was  being  used 
by  another,  to  exercise  reasonable  care  not  to  run  into  or 
injure  the  person  so  occupying  such  part  of  the  street." 

In  our  judgment  this  instruction,  in  the  light  of  the  facts 
in  this  record,  might  tend  to  mislead  the  jury  into  thinking 
that  defendant  in  error  and  the  driver,  Ptasek,  had  as  much 
right  in  driving  on  the  north-bound  track  as  the  north-bound 
car  had  on  that  track.  This  is  not  the  law  in  this  State. 
Without  question  it  is  the  duty  of  those  operating  street 
cars,  even  under  such  circumstances,  to  exercise  reasonable 
care  not  to  injure  other  persons  occupying  that  portion  of 
the  street,  but  it  is  clearly  not  the  law  that  a  wagon  would 
have  a  right  on  tliis  north-bound  track  equal  with  that  of 
the  north-bound  street  car,  and  while,  obviously,  the  driver 
of  the  wagon  by  driving  on  the  north-bound  track  in  the 
opposite  direction  from  the  north-bound  car  would  not  be 
a  trespasser  in  so  doing,  yet  the  driver  of  the  wagon  would 
not  have  the  same  right  on  that  track  as  would  the  north- 
bound street  car,  and  this  instruction,  worded  as  it  was,  in 
our  judgment,  in  the  light  of  this  record,  might  tend  to  lead 
the  jury  to  believe  that  he  did  have  an  equal  right  on  this 
north-bound  track.    While,  ordinarily,  the  question  of  neg- 
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ligence  must  be  decided  from  the  facts  and  circumstances 
proved  in  a  particular  case  and  is  generally  one  for  the 
jury,  that  does  not  mean  that  the  question  of  negligence  is 
not  affected  or  controlled  b^  rules  of  law.  There  can  be  no 
question  that  teamsters  and  foot  passengers  may  drive  or 
walk  across  street  car  tracks  between  street  intersections,  but 
without  question  their  right  to  do  so  is  much  more  limited 
than  it  is  at  street  intersections.  "If  teamsters,  generally, 
may  drive  across  street  car  tracks  between  street  intersec- 
tions knowing  that  a  collision  will  be  inevitable  unless  a  car 
is  stopped,  and  intending  to  take  precedence  over  the  car 
and  compel  those  in  charge  of  the  car  to  stop  it,  the  rights 
of  a  street  car  company  upon  its  track  and  of  the  general 
traveling  public  would  be  invaded  and  practically  destroyed. 
*  *  *  The  law  does  not  permit  one  in  such  a  place  to 
drive  in  the  patli  of  a  moving  car,  relying  upon  those  in 
charge  of  the  car  to  stop  it  and  protect  him  from  injury." 
(Chicago  Union  Traction  Co,  v.  Jacobson,  217  111.  404.) 
At  places  other  than  street  crossings  the  street  railway  com- 
pany has  a  right  of  passage  along  its  track  superior  to  the 
right  of  one  driving  a  vehicle  upon  the  track  in  a  street. 
The  company  must  employ  all  reasonable  means  to  avoid 
injuring  persons  rightfully  using  that  portion  of  the  street 
occupied  by  its  tracks,  subject  to  the  rule  that  such  persons 
must  exercise  ordinary  care  for  their  own  safety  and  not 
obstruct  the  passage  of  the  cars.  A  person  may  drive  upon 
the  tracks  of  a  street  railway  company  laid  down  in  a  pub- 
lic street  without  becoming  a  trespasser,  but  it  is  his  duty 
to  leave  the  track  Ivhen  his  presence  there  serves  to  impede 
the  passage  of  the  cars^  North  Chicago  Electric  Railway 
Co.  V.  Peuser,  190  111.  67. 

The  fourteenth  instruction  given  for  defendant  in  error, 
it  is  insisted,  is  erroneous.  That  instruction,  after  stating 
that  defendant  in  error  was  a  competent  witness  in  his  own 
behalf  and  his  testimony  could  not  be  discredited  through 
mere  caprice,  continued :    "You  are  to  treat  him  in  the  same 
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way  as  any  other  witness  and  subject  him  to  tlie  same  tests 
as  are  legally  applied  to  other  witnesses."  There  can  be 
no  question  that  this  instruction  is  erroneous  in  that  it  ig- 
nores the  fact  that  defendant  in  error's  evidence  should  be 
weighed  in  the  light  of  the  fact  that  he  is  interested  in  the 
result  of  the  suit  and  therefore  may  be  differently  situated 
from  any  other  witness.  We  do  not  think  the  other  instruc- 
tions referred  to  by  counsel  for  defendant  in  error  cured 
this  omission.  Neither  do  we  think  the  wording  of  this 
instruction  brings  it  within  the  reasoning  of  this  court  in 
Dickerson  v.  Henrietta  Coal  Co.  251  111.  292.  While  we 
might  not  be  disposed  to  reverse  the  case  for  this  error 
alone,  the  instruction  in  the  form  given  was  erroneous. 

Counsel  for  plaintiff  in  error  contend  that  the  court 
erred  in  giving  the  thirteenth  instruction  for  defendant  in 
error,  which  assumes  that  two  amended  counts  had  been 
filed  and  were  before  the  jury  for  consideration.  It  appears 
that  the  record  made  up  for  the  Appellate  Court  did  not 
at  first  show  that  these  amended  counts  had  been  filed ;  that 
a  supplemental  record  was  prepared  and  allowed  to  be  filed 
by  the  trial  judge,  which  thereafter  was  permitted  to  be 
filed  in  the  Appellate  Court  before  the  decision  there  of 
this  case.  It  is  insisted  that  the  trial  court  erred  in  allow- 
ing this  amended  record  to  be  filed.  The  principal  objec- 
tion made  to  the  ruling  of  the  trial  judge  is  that  there  was 
no  minute  or  memorandum  made  at  the  time  these  so-called 
amended  counts  were  claimed  to  be  filed  that  justified  an 
order  being  entered  after  the  expiration  of  the  term  per- 
mitting them  to  be  filed.  It  appears  from  the  evidence  that 
on  April  14,  1916,  the  trial  judge  allowed  defendant  in 
error  to  file  amended  counts,  but,  as  already  stated,  these 
amended  counts  did  not  appear  in  the  record  when  first 
taken  to  the  Appellate  Court.  Thereafter  a  bailiff  of  the 
trial  judge  found  in  that  judge's  desk  in  chambers  four 
documents  held  together  with  a  clip.  Two  of  these  docu- 
ments consisted  of  the  original  declaration  and  the  carbon 
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copy  thereof,  both  bearing  the  file-mark  of  the  clerk.  The 
third  document  was  the  amended  counts  in  question  but  not 
containing  any  file-mark.  The  fourth  document  was  a  draft 
of  certain  additional  counts  which  it  is  conceded  were  never 
filed.  It  appears  that  it  w^as  assumed  by  counsel  on  both 
sides  that  these  amended  counts  were  on  file  at  the  time  of 
both  the  first  and  second  trials;  that  counsel  for  plaintiff 
in  error  assumed  that  such  counts  were  on  file  and  in  both 
trials  offered  instructions  to  the  court  under  that  assump- 
tion. We  do  not  think  that,  having  tried  the  case  in  the 
court  below  as  if  these  amended  counts  were  on  file,  the 
objection  can  now  be  raised  that  they  were  not  so  filed  or 
that  plaintiff  in  error  was  harmed  by  so  holding.  Pease  v. 
Rock  ford  City  Traction  Co,  279  111.  513;  Zukas  v.  Apple- 
ton  Manf.  Co,  id.  171. 

Numerous  other  errors  are  urged  as  to  instructions 
given  and  refused  which  we  do  not  deem  it  necessary  to 
discuss  or  consider  at  length, — among  others,  an  instruction 
as  to  proximate  cause,  another  as  to  damages,  another  as 
to  the  consideration  that  the  jury  should  give  to  statements 
introduced  for  the  purpose  of  impeaching  certain  witnesses. 
While  there  is  some  merit  in  certain  of  these  criticisms,  we 
do  not  think  that  the  error  in  any  of  those  instructions  was 
of  such  nature  as  to  require  the  reversal  of  tlie  case. 

Counsel  for  plaintiff  in  error,  on  oral  argument  in  this 
court,  for  the  first  time,  apparently,  raised  the' question  of 
the  right  of  defendant  in  error  to  bring  suit  against  plain- 
tiff in  error.  As  we  recall  the  oral  argument,  it  was  to  the 
effect  that  defendant  in  error  is  an  Austrian  subject,  and 
therefore  an  alien  enemy  now  if  not  at  the  time  this  liti- 
gation was  instituted,  and  therefore  the  suit  could  not  be 
prosecuted  by  him  to  its  final  conclusion.  As  tliere  is  noth- 
ing in  the  record  before  us  that  clearly  shows  these  facts 
and  no  arguments  are  presented  on  this  point  in  the  printed 
briefs,  we  do  not  tliink  we  can  satisfactorily  pass  on  this 
question.     We  only  refer  to  it  to  show  that  it  was  raised 
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in  this  court  and  tlie  manner  in  which  it  was  raised,  so  that 
the  matter  may  be  properly  considered,  if  desired,  in  accoid- 
ance  with  the  facts,  on  the  new  trial  of  the  case. 

The  errors  in  the  instructions  which  we  have  pointed 
out,  in  view  of  the  record  in  this  case,  are  of  such  a  serious 
nature  that  we  cannot  hold  them  harmless.  We  think,  con- 
sidered togetlier,  they  must  be  held  to  be  reversible  error. 

The  judgments  of  the  Appellate  and  circuit  courts  will 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


(No.  12075. — Judgment  affirmed.) 
The  Illinois  Central  Railroad  Company,  Plaintiff  in 
Error,  vs.  The  Industrial  Board  of  Illinois  et  al. 
Defendants  in  Error. 

Opinion  filed  June  20,  ipiS. 

1.  Workmen's  compensation — when  physical  examination,  re- 
quired to  qualify  the  employee,  is  zvaived  by  the  employer.  Where 
the  trainmaster  and  yardmaster  in  charge  of  the  employment  of 
workmen  in  a  railroad  company's  yards  engage  a  person  who  is 
already  an  employee  of  the  company  to  run  a  motor  car  used  in 
switching  without  requiring  the  employee  to  pass  the  physical  ex- 
amination required  before  employment,  the  examination  and  for- 
mal acceptance  of  the  employee  is  waived  by  the  railroad  company, 
and  the  company  will  be  liable  in  an  action  for  the  death  of  the 
employee  while  engaged  in  his  work. 

2.  Same — zvhen  burden  is  on  a  railroad  company  to  show  that 
employee  was  engaged  in  inter-State  commerce.  Where  a  railroad 
company  is  engaged  both  in  inter-State  and  intra-State  cbmmerce, 
to  relieve  itself  of  its  obligation  to  pay  compensation  under  the  Illi- 
nois statute  for  the  death  of  an  employee  engaged  in  switching  it 
is  incumbent  upon  the  company  to  show  that  the  work  being  done 
at  the  time  of  the  injury  was  in  inter-State  commerce. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  James  C.  McBride,  Judge,  presiding. 
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Kagy  &  Vandervort,  (W.  W.  Barr^  of  counsel,)  for 
plaintiff  in  error. 

N01.EMAN  &  Smith,  for  defendant  in  error  Lydia 
Webster. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

In  January,  1916,  the  plaintiff  in  error,  the  Illinois  Cen- 
tral Railroad  Company,  had  a  yard  which  was  called  the 
"south  yard"  near  its  station  at  Centralia.  It  was  a  yard 
on  which  cars  moved  by  gravity,  being  brought  at  the  south 
end  to  what  was  known  as  the  "hump"  and  permitted  to 
run  north  into  different  classification  tracks  and  switches. 
In  order  to  control  the  cars  by  brakes  switchmen  rode  them 
down  from  the  hump  to  the  north  end,  a  distance  of  about 
4000  feet,  where  they  were  turned  into  the  several  classifi- 
cation tracks  and  switches.  Each  switchman  managed  from 
two  to  five  cars,  and  those  who  rode  cars  down  were  car- 
ried back  to  the  hump  by  a  gasoline  motor  for  another  trip. 
Claude  F.  Webster  was  operating  the  gasoline  motor  for 
carrying  switchmen  the  night  of  January  8  and  9,  1916,  and 
at  about  4:15  A.  M.,  as  he  was  going  north  on  track  17  to 
bring  back  to  the  hump  three  switchmen  who  had  ridden 
cars  down  to  the  north  end,  he  ran  into  a  bad  order  car 
standing  on  the  track  and  was  killed.  His  mother,  Lydia 
Webster,  who  was  administratrix  of  his  estate,  claimed  com- 
pensation for  his  death  under  the  Workmen's  Compensa- 
tion act,  and  the  plaintiff  in  error  defended  on  the  grounds, 
first,  that  Webster  was  not  in  its  employ  when  killed ;  and 
second,  that  if  in  its  employ  he  was  engaged  at  the  time 
in  inter-State  commerce.  The  Industrial  Board  awarded 
compensation,  and  on  a  writ  of  certiorari  from  the  circuit 
court  of  Marion  county  the  record  was  brought  to  that 
court  and  the  decision  of  the  board  confirmed.    The  court 
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certified  that  the  case  was  one  proper  to  be  reviewed  by 
this  court. 

Claude  F.  Webster  was  employed  in  the  freight  office 
of  the  plaintiff  in  error  in  Centralia,  and  he  had  a  brother, 
William  Webster,  who  was  employed  in  the  south  yard  in 
the  office  of  Frank  E.  Hatch,  the  trainmaster.  William 
Webster  asked  the  trainmaster  if  he  would  give  his  brother, 
Claude,  a  chance  to  run  the  motor,  and  Hatch  said  that  he 
would,  provided  Claude  could  hold  it.  Hatch,  the  train- 
master, and  Don  Carlyle,  the  yardmaster,  had  charge  of  the 
employment  of  the  men  who  ran  the  motor  cars.  The  con- 
versation with  Hatch  was  in  December,  191 5,  and  the  rule 
of  the  plaintiff  in  error  on  employment  required  a  written 
application  on  a  printed  form  containing  various  questions 
and  it  required  a  physical  examination.  Claude  signed  such 
an  application  for  employment  as  motorman.  On  Thurs- 
day, January  6,  1916,  Carlyle,  the  yardmaster,  asked  Wil- 
liam Webster  if  his  brother  still  wanted  the  position  as 
motorman,  and  being  told  that  he  did,  said  that  he  should 
come  down  the  next  day.  Claude  reported  at  the  south  yard 
the  next  morning,  and  Bert  Stewart,  yard  clerk,  who  was 
running  the  motor  car  as  an  extra  man,  was  instructed  by 
Carlyle  to  teach  Claude  to  operate  the  motor  car.  Stewart 
and  Claude  rode  and  operated  the  motor  car  all  day  Friday 
on  track  17  from  the  hump  to  the  north  end,  Stewart  giv- 
ing Claude  instructions  as  to  operating  it.  On  Saturday 
Carlyle  asked  William  Webster  if  his  brother  was  fixed  up 
and  ready  to  go  to  work.  William  said  that  he  was  ready 
and  was  told  that  Claude  should  show,  up  for  work  that 
night.  Accordingly  on  Saturday  night  Claude  reported  for 
work  at  about  7:15,  and  from  that  time  until  the  accident 
in  the  morning  he  ran  the  car  the  greater  part  of  the  time. 
Stewart  would  get  on  the  car  and  run  it  for  two  or  three 
trips  and  then  Claude  would  run  it  two  of  three  trips 
alone  until  about  eleven  o'clock,  after  which  time  Claude 
would  run  the  car  about  three-quarters  of  an  hour,  taking 
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eight  or  ten  minutes  for  a  trip  the  full  length  of  the  yard, 
and  then  Stewart  would  get  on  the  car  and  make  two  or 
three  trips  with  him.  The  last  time  Stewart  got  on  the 
car  was  about  3  :i 5  or  3 130  in  the  morning,  when  he  made 
three  trips  and  left  the  car  in  charge  of  Claude.  After 
that  Claude  operated  the  car  until  the  accident  at  4:15. 
There  had  been  no  physical  examination  as  required  by  the 
written  application  and  no  acceptance  had  been  endorsed 
or  written  upon  it.  William  Webster  showed  tlie  applica- 
tion to  W.  R.  Clements,  who  was  employed  in  the  office 
of  the  trainmaster,  Hatch,  and  said  that  it  was  all  ready 
but  the  physical  examination,  and  Clements  said  that  he 
did  not  know  that  that  would  make  any  difference,  because 
he  understood  they  were  going  to  transfer  him  from  one 
department  to  another. 

The  basis  of  the  claim  that  Claude  F.  Webster  was  not 
in  the  employ  of  the  plaintiff  in  error  while  running  the 
motor  car  for  it  is.  that 'there  had  been  no  physical  exami- 
nation or  acceptance  of  the  application  by  the  proper  au- 
thority and  that  he  was  only  learning  to  operate  the  car. 
The  claim  that  he  was  only  learning  to  operate  the  car  is 
not  in  accord  with  the  facts.  The  operation  of  the  car 
was  entrusted  to  him  most  of  the  time  during  the  night  in 
which  he  was  killed  without  anyone  widi  him,  and  neces- 
sarily Stewart,  who  had  been  directed  to  instruct  him,  con- 
sidered him  qualified  to  run  the  car  and  that  further  instruc- 
tion was  not  necessary.  Carlyle,  the  yardmaster,  had  asked 
William  Webster  if  his  brother  was  fixed  up  and  ready  to 
go  to  work  and  said  he  should  show  up  for  work  that  night. 
The  assistant  of  Hatch,  the  trainmaster,  who  with  Carlyle 
had  charge  of  the  employment  of  motormen,  expressed  the 
opinion  that  a  compliance  with  the  written  application  was 
not  essential  because  Webster  was  to  be  transferred  from 
one  department  to  another.  In  any  view  of  that  matter,  the 
examination  and  formal  acceptance  could  have  been  waived 


Digitized  by 


Google 


jMe,'18.]       I.  C.  R.R.  Co.  v.  Industrial  Board.         271 

by  the  plaintiff  in  error,  and  were  waived  by  its  representa- 
tives in  charge  of  the  work  by  setting  Webster  to  work 
without  it. 

The  second  ground  of  defense  was  that  Webster  was 
engaged  in  inter-State  commerce,  and  that  question  is  to 
be  determined  by  the  nature  of  the  work  being  done  at  the 
time  of  the  injury.  (Chicago,  Rock  Island  and  Pacific  Rail- 
way Co.  V.  Industrial  Board,  273  111.  528.)  The  plaintiff 
in  error  was  engaged  both  in  inter-State  and  intra-State 
commerce,  and  to  relieve  itself  of  its  obligation  to  provide 
and  pay  compensation  under  the  Workmen's  Compensation 
act  it  was  incumbent  upon  it  to  show  the  fact  that  the  work 
being  done  at  the  time  of  the  injury  was  in  inter-State  com- 
merce. The  operation  of  the  motor  car  for  bringing  switch- 
men back  from  the  north  end  of  the  south  yard  to  the  hump 
was  purely  local  in  the  breaking  up  of  trains,  which  might 
contain  cars  for  either  class  of  commerce.  At  the  time  of 
the  accident  Webster  was  going  to  the  north  end  to  bring 
back  to  the  hump  three  switchmen  who  had  ridden  down 
five  cars  loaded  with  company  coal  consigned  from  E>u- 
Quoin  to  a  point  in  this  State,  but  being  company  coal  the 
cars  were  subject  to  re-consignment  and  could  be  sent  any- 
where to  supply  the  needs  of  the  plaintiff  in  error.  The 
only  cars  in  the  train  shown  to  have  been  destined  for  any 
point  out  of  the  State  were  five  cars  of  company  coal  des- 
tined for  Dubuque,  Iowa.  Webster  was  not  handling  or 
engaged  in  any  way  in  the  movement  of  cars  shown  to  have 
been  employed  at  the  time  in  inter-State  commerce,  and 
there  was  no  showing  that  the  nature  of  the  work  he  was 
doing  at  the  time  of  tlie  injury  was  any  part  of  inter-State 
commerce. 

The  judgment  is  affirmed.  j^^^^^^^  ^^^^^^ 
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(No.  1 1 972. — Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Fayette  Parker  et  aL  Plaintiffs  in  Error. 

Opinion  Med  June  20,  ipiS. 

1.  Criminal  law — when  evidence  of  hostile  acts  is  no  defense 
to  charge  of  murder  committed  during  race  riot.  On  the  trial  of 
certain  negroes  for  killing  a  policeman  during  a  race  riot,  as  the 
result  of  a  conspiracy  to  kill  any  white  person  who  might  appear 
in  the  negro  neighborhood,  evidence  that  a  conspiracy  had  been  en- 
tered into  by  a  number  of  white  residents  in  the  vicinity  and  acts 
of  violence  committed  on  negroes  is  not  admissible. 

2.  Same — improper  exhibitions  in  the  court  room  should  be  ob- 
jected to  on  the  trial.  Defendants  charged  with  murder  committed 
during  a  riot  should  object  at  the  trial  to  improper  exhibitions  of^ 
guns  and  shells  which  they  claim  had  no  connection  with  the  case 
and  should  preserve  the  ruling  of  the  court  on  the  objection  by  a 
bill  of  exceptions,  and  the  objection  will  not  be  considered  by  the 
Supreme  Court  where  the  matter  is  in  the  record  only  by  way  of 
affidavit  made  in  support  of  a  motion  for  new  trial. 

3.  Same — a  defendant  should  object  to  alleged  improper  state- 
ments in  argument  of  prosecuting  attorney,  A  defendant  who  de- 
sires to  assign  for  error  in  the  Supreme  Court  that  the  prosecuting 
attorney  made  improper  statements  in  his  argument  to  the  jury 
should  call  the  matter  to  the  attention  of  the  trial  court  at  the  time 
and  preserve  the  objectionable  statements,  and  the  ruling  thereon, 
in  the  bill  of  exceptions,  and  it  is  not  sufficient  to  embody  such 
statements  in  an  affidavit  filed  in  support  of  a  motion  for  new  trial. 

4.  Same — when  stenographer  cannot  testify  from  notes  taken 
at  inquest.  To  rebut  the  testimony  of  a  witness  at  a  murder  trial 
who  testified  at  the  coroner's  inquest  it  is  proper  to  refuse  to  allow 
the  stenographer  who  took  notes  at  the  inquest  to  testify  from  her 
notes,  where  she  is  unable  to  swear  whether  the  testimony  she  took 
down  was  in  the  language  of  the  witness  or  of  the  coroner,  who 
directed  her  what  to  take  down  and  sometimes  summed  up  the  tes- 
timony in  his  own  words. 

5.  Same — instructions  as  to  reasonable  doubt  should  be  concise. 
There  is  no  better  definition  of  the  meaning  of  the  words  "reason- 
able doubt"  than  the  words  themselves  and  instructions  on  such 
subject  should  be  brief  and  concise,  but  the  mere  fact  that  they 
are  long  and  involved  is  not  necessarily  ground  for  reversal,  even 
though  they  should  not  have  been  given. 

Duncan,  C.  J.,  and  Carter,  J.,  specially  concurring. 
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Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Gkorge  A.  Crow,  Judge,  presiding. 

Samuel  W.  Baxter,  Webb  &  Zerweck,  and  J.  G.  Mc- 
Hale,  (E.  O.  Brown,  and  Homer  G.  Phillips,  of  coun- 
sel,) for  plaintiffs  in  error. 

Edward  J.  Brundage,  Attorney  General,  Hubert  E. 
ScHAUMLEFFEL.,  State's  Attorney,  C.  W.  MiddlEkauff, 
James  A.  Farmer,  and  F.  E.  Britton,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error,  Fayette  Parker,  O'Fanniel  Peoples, 
George  Roberts,  Horace  Thomas,  Marshall  Alexander,  Dee 
Smotherman,  Albert  Hughes,  Bud  Townsend,  William 
Palmer  and  Charles  Foster,  together  with  Guy  Moore, 
Thomas  Tackett  and  Lester  Fowler,  were  indicted  in  the 
circuit  court  of  St.  Clair  county  for  the  murder  of  Sam- 
uel Coppedge.  Moore,  Tackett  and  Fowler  were  acquit- 
ted on  the  trial.  Plaintiffs  in  error  were  convicted  and 
each  was  sentenced  to  serve  a  term  of  fourteen  years  in  the 
penitentiary. 

During  the  month  of  June,  191 7,  there  was  considerable 
trouble  in  certain  sections  of  the  city  of  East  St.  Louis  grow- 
ing out  of  race  prejudice.  A  situation  finally  developed  that 
resulted  in  the  race  riots  which  occurred  in  that  city  later. 
At  J2  :io  o'clock  on  the  morning  of  Monday,  July  2,  1917, 
the  police  station  of  East  St.  Louis  received  a  telephone 
message  which  resulted  in  Sergeant  Samuel  Coppedge  and 
three  other  police  officers,  in  uniform,  and  a  newspaper  re- 
porter, going  in  an  automobile  to  the  corner  of  Tenth  street 
and  Bond  avenue,  in  the  city  of  East  St.  Louis.  The  offi- 
cers went  south  on  Tenth  street  and  turned  into  Bond  ave- 
nue, reaching  there  about  12:15  o'clock.  As  they  turned 
into  Bond  avenue  they  met  a  body  of  negroes,  numbering 
from  75  to  100,  armed  with  rifles  and  shotguns,  some  of 
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the  rifles  being  of  the  Springfield  pattern  with  bayonets  af- 
fixed. The  automobile  was  brought  to  a  stop  and  Sergeant 
Coppedge,  addressing  the  crowd,  said,  **What  is  the  trouble, 
boys?"  One  of  the  negroes  replied,  "None  of  your  damned 
business."  Coppedge  then  said,  "We  are  officers,"  and  pull- 
ing his  coat  back  displayed  his  star.  He  then  said,  "We 
are  here  to  protect  all  blacks  as  well  as  whites,"  whereupon 
someone  in  the  crowd  called  out,  "We  don't  want  any  of 
your  damned  protection ;  get  out  of  here ;  get  away  from 
here."  As  the  men  assembled  in  the  crowd  were  making 
threatening  demonstrations,  Coppedge  ordered  the  driver  of 
the  automobile  to  move  on.  As  the  machine  started  away 
someone  in  the  crowd  fired  a  shot,  which  was  immediately 
followed  by  a  volley.  Coppedge  and  another  one  of  the 
police  officers,  Frank  Wadley,  were  killed  and  another  offi- 
cer in  the  car  was  wounded. 

The  point  most  strenuously  insisted  upon  by  plaintiffs 
in  error  is  that  the  verdict  is  contrary  to  the  evidence.  It 
is  insisted  that  the  conviction  of  plaintiffs  in  error  rests  en- 
tirely upon  the  testimony  of  Edward  Wilson,  which  they 
claim  is  unreliable  and  not  in  harmony  with  that  of  the 
other  witnesses,  particularly  as  to  the  time  of  the  shooting. 

The  evidence  discloses  that  beginning  early  on  Sunday 
evening,  July  i,  there  was  unrest  and  agitation  on  the  part 
of  the  colored  people  in  the  vicinity  of  Tenth  street  and 
Bond  avenue  and  south  of  there.  This  section  of  the  city 
of  East  St.  Louis  is  inhabited  almost  entirely  by  colored 
people.  During  that  evening  many  colored  people  carrying 
arms  were  seen  upon  the  streets,  afoot  and  in  automobiles. 
They  traveled  in  small  groups,  and  the  testimony  discloses 
that  their  intention  was  to  assault  and  kill  any  white  per- 
sons they  might  meet  upon  the  streets.  Between  ii  and 
12  o'clock  three  white  residents  of  this  section  of  the  city, 
while  returning  to  their  homes  from  work,  were  assaulted 
and  fired  upon  repeatedly  and  only  escaped  by  running  from 
their  pursuers  and  hiding.    It  was  this  shooting  that  caused 
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a  white  resident  of  this  portion  of  the  city  to  telephone  to 
the  police  station  for  help.  The  evidence  clearly  shows  that 
there  was  an  understanding  or  conspiracy  among  a  large 
number  of  the  colored  residents  to  arm  themselves  and  as- 
sault any  white  men  who  should  come  into  this  section  of 
the  city.  It  also  clearly  appears  from  the  evidence  that  it 
had  been  pre-arranged  that  the  colored  people  should'  as- 
semble with  their  arms  upon  the  ringing  of  a  certain  church 
bell  in  this  section  of  the  city.  This  bell  rang  for  several 
minutes  about  midnight  on  that  night,  which  was  about  the 
time  the  assault  was  rriade  upon  the  three  white  men  who 
were  returning  to  their  homes. 

Edward  Wilson,  a  colored  man  who  had  resided  in  the 
city  of  East  St.  Louis  for  seventeen  or  eighteen  years  and 
had  been  in  business  there,  testified  that  he  heard  the  church 
bell  ring  and  he  looked  out  of  the  door  of  his  home  and  saw 
a  large  number  of  people  congregated  at  Fifteenth  street 
and  Piggot  avenue,  which  was  near  his  residence.  He  tes- 
tified that  about  fifteen  minutes  after  the  bell  rang  he  went 
down  to  the  corner  of  Fifteenth  street  and  Piggot  avenue, 
which  is  seven  blocks  from  the  corner  of  Tenth  street  and 
Bond  avenue;  that  when  he  arrived  there  he  saw  Peoples, 
Foster,  Alexander  and  Smotherman,  each  with  a  shotgun  or 
rifle ;  that  Roberts  and  Thomas  were  in  an  automobile  with 
James  Bayles  and  he  could  not  see  whether  they  had  guns 
or  not ;  that  Parker,  Hughes,  Townsend  and  Palmer  were 
there,  but  he  could  not  state  whether  they  had  guns  or  not. 
He  also  testified  that  Moore  and  Tackett  were  in  the  crowd, 
and  that  Dr.  Bundy,  a  negro  dentist  of  East  St.  Louis,  who 
was  a  leader  among  the  negroes,  also  was  there.  He  testi- 
fied that  he  did  not  see  Fowler  there.  Wilson  further  tes- 
tified that  some  of  the  men  whom  he  had  identified  stated 
that  they  had  just  shot  into  an  automobile;  that  Peoples 
asked  someone  for  a  handkerchief  to  wipe  the  blood  off  his 
face,  stating  that  one  of  the  men  who  were  shooting  at  the 
automobile  missed  it  and  hit  him;    that  he  heard  Foster, 


Digitized  by 


Google 


276  The  People  v.  Parker.  [284  111. 

Alexander  and  Smotherman  argue  about  shooting  at  the 
machine  and  heard  them  say  they  had  shot  into  an  auto- 
mobile ;  that  the  circumstance  of  the  shooting  was  discussed 
for  a  few  minutes  and  then  the  crowd  separated  and  scat- 
tered as  if  they  were  going  to  their  homes. 

It  is  insisted  that  Wilson's  testimony  is  not  credible  as 
he  fixes  the  time  of  the  ringing  of  the  bell  and  of  the 
volley  of  shots  which  followed  immediately  thereafter  as 
II  o'clock  instead  of  shortly  after  12  o'clock,  which  was 
the  actual  time.  Wilson  was  positive  in  fixing  the  time  the 
church  bell  rang  as  11  o'clock,  but  states  that  he  did  not 
have  a  watch  nor  look  at  a  clock.  He  fixed  the  time  by 
the  blowing  of  a  whistle  at  the  Aluminum  Ore  Company 
plant,  which  always  blew  at  11  o'clock.  He  testified  that 
the  church  bell  rang  and  the  shots  were  fired  at  Tenth  and 
Bond  about  the  time  this  whistle  blew.  It  was  shown  by 
another  witness  who  worked  for  the  American  Steel  Com- 
pany, which  is  located  in  the  same  direction  from  this  sec- 
tion of  the  city  of  East  St.  Louis  as  the  Aluminum  Ore 
Company  plant,  that  the  American  Steel  Company  whistle 
blows  at  II 130  P.  M.  for  lunch  and  at  12 115  A.  M.  to  re- 
sume work.  It  is  contended  on  the  part  of  the  People  that 
Wilson  was  simply  mistaken  as  to  which  whistle  he  heard. 
It  is  evident  that  Wilson  was  mistaken  as  to  the  time  of 
the  occurrence  which  he  testified  to,  as  the  great  weight 
of  the  evidence  is  that  the  church  bell  rang  a  little  after 
midnight  and  that  the  volley  of  shots  was  fired  at  Tenth 
and  Bond  immediately  afterward.  The  fact  that  Wilson 
was  mistaken  as  to  the  time  does  not  tend  to  discredit  his 
testimony,  as  plaintiffs  in  error  contend,  but  rather  strength- 
ens it.  He  is  charged  with  having  manufactured  this  whole 
story  and  with  having  been  under  the  domination,  if  not 
actually  in  the  pay,  of  various  officers.  The  fact  that  he 
was  mistaken  in  respect  to  the  time  of  these  occurrences  and 
insisted  that  he  was  right  in  that  respect  tends  to  strengthen 
a  belief  in  his  sincerity,  for  if,  as  plaintiflfs  in  error  contend, 
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he  was  testifying  falsely  at  the  instigation  of  those  inter- 
ested in  the  prosecution  his  story  would  not  have  been  left 
with  this  discrepancy. 

Practically  all  the  defendants  presented  alibis  in  their 
defense  and  all  of  them  testified  in  their  own  behalf  except 
Palmer  and  Tackett.  Fowler  was  not  directly  connected  in 
any  way  with  the  occurrence  on  the  night  of  July  i  except 
by  the  testimony  of  one  witness,  who  testified  that  he  was 
acquainted  with  Fowler;  that  he  had  worked  for  the  wit- 
ness for  two  or  three  years,  and  that  while  the  witness  was 
within  his  house  and  the  negroes  were  congregated  in  the 
street  in  that  section  of  the  city  where  the  disturbance  oc- 
curred he  heard  and  recognized  Fowler's  voice  in  the  crowd. 
This  was  the  only  direct  evidence  that  Fowler  was  out  of 
his  own  home  that  evening.  He  presented  proof,  which 
the  jury  undoubtedly  considered  worthy  of  belief,  that  he 
was  at  home,  and  his  acquittal  resulted.  Peoples  testified 
in  his  own  behalf,  and  his  testimony  was  corroborated  by 
a  number  of  others,  that  his  mother  had  died  on  Friday 
prior  to  July  i,  and  on  the  evening  of  July  i  and  during 
the  whole  of  that  night  he  was  present  in  his  own  home, 
where  a  great  many  of  his  friends  were  attending  the  wake 
or  sitting  up  with  the  dead  body  of  his  mother.  He  testi- 
fied, and  this  is  corroborated  by  other  members  of  his  fam- 
ily and  by  others  who  claimed  to  have  been  at  the  wake, 
that  he  was  not  out  of  the  house  at  any  time  that  night. 
Calvin  Glassby  testified  that  on  Sunday  evening  of  July  i, 
between  9  and  10  o'clock,  he  saw  Peoples,  Foster,  Alexan- 
der and  two  other  negroes  at  Fifteenth  street  and  Piggot 
avenue  and  that  Peoples  had  a  shotgun  in  his  hand.  A.  J. 
Stocker,  a  deputy  sheriff  of  St.  Clair  county  and  on  July  i 
chief  of  detectives  of  East  St.  Louis,  testified  that  he  talked 
to  Peoples  and  Smotherman,  who  told  him  that  they  were 
at  a  wake  until  about  10  or  10:30  o'clock  that  night  and 
then  went  home.  Alexander  testified,  and  produced  wit- 
nesses to  corroborate  him,  that  he  went  to  bed  at  his  home 
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on  the  evening  of  July  i  at  8:30  P.  M.  and  remained  in 
bed  until  he  and  his  neighbors  were  aroused  by  the  ringing 
of  the  church  bell  and  the  shooting.  Foster  also  testified 
that  he  was  at  home  and  went  to  bed  at  9  o'clock  and  re- 
mained there  until  after  12  o'clock,  when  he  was  aroused  by 
the  ringing  of  the  bell  and  the  shooting  and  the  consequent 
confusion.  Smotherman  testified,  and  produced  witnesses 
to  corroborate  him,  that  he  was  at  the  Peoples  home  at 
9  o'clock  and  remained  there  until  after  the  ringing  of  the 
church  bell  and  the  shooting  at  Tenth  and  Bond,  when  he 
went  to  a  neighbor's  home  and  remained  there  during  the 
remainder  of  the  night.  It  thus  appears  that  while  the  wit- 
nesses Glassby  and  Stocker  do  not  directly  corroborate  the 
testimony  of  Wilson,  they  do  contradict  the  alibis  relied  on 
by  Peoples,  Foster,  Alexander  and  Smotherman.  Roberts 
testified,  and  produced  witnesses  to  corroborate  him,  that 
he  was  in  the  city  of  St.  Louis,  Missouri,  on  the  evening  of 
July  I,  1917,  and  remained  there  until  10:45  P-  M>  when 
he  went  directly  to  his  home  in  East  St.  Louis,  arriving 
there  about  12  o'clock.  Fred  Peleate,  a  white  resident  of 
this  section  of  East  St.  Louis  and  the  man  who  sent  the 
message  to  the  police  department,  testified  that  between  1 1 
and  12  o'clock  that  Sunday  night  he  saw  Roberts  at  Twelfth 
street  and  Market  avenue  with  a  shotgim  or  rifle  in  his 
hand ;  that  he  stepped  to  his  door  and  saw  a  large  number 
of  colored  people  congregated  in  the  street;  that  among 
them  was  Roberts,  and  that  Roberts  jumped  into  the  weeds; 
that  shortly  afterward  he  saw  Roberts  on  Eleventh  street, 
going  toward  Bond  avenue.  This  witness  also  testified  that 
he  heard  the  shooting  at  Tenth  and  Bond,  and  a  few  min- 
utes afterward  a  crowd  of  negroes  came  by  the  corner  of 
Twelfth  and  Market,  near  which  his  residence  was,  and 
called  to  the  man  who  lived  on  the  corner ;  that  this  man 
came  outside  his  house  and  someone  in  the  crowd  told  him 
they  had  killed  a  "white  son-of-a-bitch." 
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It  is  evident  that  the  jury  carefully  weighed  the  evidence 
and  did  not  arrive  at  their  verdict  as  the  result  of  prejudice 
or  passion.  While  each  of  the  defendants  sought  to  prove 
an  alibi,  an  examination  of  this  record  discloses  that  there 
is  ample  basis  for  the  conclusion  of  the  jury  that  the  alibis 
offered  by  Moore,  Tackett  and  Fowler  were  substantiated 
and  that  the  others  were  unworthy  of  consideration.  That 
there  was  a  widespread  conspiracy  to  do  violence  to  any 
white  person  who  should  come  into  that  section  of  the  city 
on  that  night;  that  the  ringing  of  the  church  bell  was  a 
pre-arranged  signal  for  the  assembling  of  those  in  the  con- 
spiracy with  whatever  weapons  they  had ;  that  each  of  the 
plaintiffs  in  error  was  a  party  to  the  conspiracy  and  actively 
participated  therein,  and  that  this  conspiracy  resulted  in  the 
murder  of  Samuel  Coppedge,  is  clearly  shown  beyond  all 
doubt  by  the  evidence.  The  verdict  is  not  contrary  to  the 
evidence. 

It  is  complained  that  the  court  erred  in  refusing  to  per- 
mit the  plaintiffs  in  error  to  prove  a  conspiracy  on  the  part 
of  the  white  residents  of  East  St.  Louis  to  assault  and  in- 
jure the  colored  residents.  The  plaintiffs  in  error  offered 
to  prove  the  following  facts:  That  on  May  28,  191 7,  a 
large  body  of  men  met  in  the  city  hall  in  the  city  of  East 
St.  Louis,  and  that  it  was  agreed  and  understood  by  the 
members  of  that  assemblage  that  the  colored  people  should 
be  run  out  of  the  city  of  East  St.  Louis ;  that  immediately 
thereafter  colored  men  at  different  places  in  the  city  of  East 
St.  Louis  were  assaulted  and  beaten  by  large  numbers  of 
white  men;  that  that  condition  continued  until  July  i,  1917; 
that  on  July  i,  191 7,  an  inspection  was  made  of  the  colored 
residence  section  around  Fifteenth  street  and  Market  ave- 
nue, in  said  city;  that  said  inspection  was  made  in  the  day 
time  by  a  large  number  of  white  men  in  automobiles,  and 
that  on  said  day  negroes  in  said  section  of  the  city  were 
assaulted  and  beaten;  that  their  homes  were  fired  into,  and 
that  at  the  time  of  the  said  inspection  a  large  number  of 
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white  men  were  parading  the  streets  of  said  city  of  East 
St.  Louis  around  Fifteenth  street  and  Market  avenue ;  and 
that  at  about  10:30  o'clock  P.  M.  on  said  day  an  automo- 
bile was  driven  hurriedly  through  the  streets  of  the  colored 
residence  section  of  East  St.  Louis  in  the  neighborhood  of 
Fifteenth  street  and  Market  avenue  and  that  the  men  in 
the  automobile  fired  many  shots  into  the  homes  of  the  col- 
ored people  living  in  that  section  of  the  city.  Objections 
were  properly  sustained  to  this  proof.  It  was  no  defense  to 
this  indictment  and  no  rebuttal  to  the  proof  on  the  part  of 
the  State  to  show,  if  it  could  be  shown,  that  such  a  con- 
spiracy had  been  entered  into  by  a  number  of  the  white 
residents  of  the  city  of  East  St.  Louis.  Even  if  «uch  un- 
lawful acts  had  been  committed,  this  would  not  have  been 
justification  for  plaintiffs  in  error  to  enter  into  the  con- 
spiracy which  they  did,  to  wantonly  kill  any  white  person 
who  might  chance  to  go  into  that  section  of  the  city  of 
East  St.  Louis.  It  does  not  appear  from  the  evidence  that 
plaintiffs  in  error  and  their  associates  had  armed  themselves 
for  defensive  purposes,  only,  even  if  that  had  been  a  proper 
matter  to  prove.  It  does  appear,  on  the  contrary,  that  they 
were  armed  for  an  entirely  different  purpose  which  was 
wholly  offensive  in  its  nature. 

It  is  complained  that  it  was  error  to  exhibit  a  number 
of  shotguns  or  rifles  in  the  court  room  without  the  same 
having  been  identified  or  offered  in  evidence,  and  to  exhibit 
a  number  of  shells,  including  two  which  had  been  bisected 
or  cut  in  two  with  a  knife.  No  objection  was  made  at  the 
time  of  the  trial  to  the  presence  in  the  court  room  of  guns, 
if  they  were  there,  nor  does  the  trial  judge  certify  in  the 
bill  of  exceptions  that  any  guns  or  shells  except  those  of- 
fered in  evidence  were  in  the  court  room.  The  matter  is 
only  in  the  record  by  way  of  an  affidavit  made  by  one  of 
plaintiffs  in  error  in  support  of  a  motion  for  a  new  trial. 
If  an  improper  exhibition  was  made  in  the  court  room  of 
guns  and  shells  which  had  no  connection  with  the  case,  the 


Digitized  by 


Google 


Joe, '18.]  The  People  v,  Parker.  281 

attention  of  the  court  should  have  been  called  to  it  and  a 
ruling  secured  so  that  the  matter  could  be  properly  pre- 
sented by  the  bill  of  exceptions  upon  a  review  of  the  case. 
Deel  V.  Heiligenstein,  244  111.  239. 

It  is  also  complained  that  the  attorneys  for  the  prose- 
cution called  attention  to  these  shotguns  and  shells  in  their 
arguments  to  the  jury,  and  that  Assistant  Attorney  General 
Farmer  improperly  stated  in  his  closing  argument  to  the 
jury  and  while  contending  that  the  evidence  had  proven  the 
guilt  of  the  defendants:  "Gentlemen,  we  are  demanding 
a  conviction  in  this  case.  They  are  all  guilty,  and  unless 
there  is  a  conviction  there  will  be  another  race  riot  in  East 
St.  Louis."  These  alleged  improper  remarks  are  not  shown 
by  proper  recital  in  the  bill  of  exceptions  but  appear  only 
in  an  ex  parte  affidavit  made  by  one  of  the  plaintiffs  in  er- 
ror and  presented  in  support  of  the  motion  for  a  new  trial. 
It  does  not  appear  that  any  objection  was  interposed  in  the 
trial  court  when  the  alleged  improper  remarks  were  made, 
and  consequently  no  ruling  of  the  court  with  reference  to 
the  propriety  of  the  remarks  was  obtained.  This  matter  is 
therefore  not  properly  before  us  for  review.  In  Mayes  v. 
People,  106  111.  306,  we  held  that  if  one  on  trial  for  a  crimi- 
nal offense  desires  to  assign  for  error  in  this  court  that  the 
State's  attorney  made  improper  and  prejudicial  statements 
in  his  argument  to  the  jury  he  should  call  the  matter  to  the 
attention  of  the  trial  court  at  the  time  and  embody  the  ob- 
jectionable statements  and  the  ruling  thereon  in  the  bill  of 
exceptions,  otherwise  this  court  cannot  consider  the  assign- 
ment of  error,  and  that  it  is  not  sufficient  to  embody  such 
statements  in  an  affidavit  filed  in  support  of  a  motion  for 
a  new  trial.  As  to  the  remark  alleged  to  have  been  made 
by  Assistant  Attorney  General  Farmer,  we  are  of  the  opin- 
ion that  it  was  proper  and  legitimate  argument  and  would 
not  be  subject  to  objection.  He  was  contending  that  the 
proof  showed  these  men  were  guilty,  and  in  this  connection 
stated  to  the  jury,  as  he  had  a  right  to  do,  that  if  they 
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turned  them  loose  other  lawless  acts  would  no  doubt  be 
committed. 

It  is  contended  that  the  judgment  should  be  reversed 
because  of  the  act  of  the  State's  attorney  in  calling  upon 
William  Palmer,  one  of  the  plaintiffs  in  error,  to  testify. 
Foster  and  Alexander  testified  in  their  own  behalf,  and  each 
was  asked  if  he  had  not  told  Palmer  on  the  night  of  July  i 
to  get  his  gun  and  go  to  Tenth  street  and  Bond  a.venue  to 
shoot  white  people.  The  defense  rested  after  these  two 
defendants  had  testified,  and  the  State's  attorney  called 
Palmer  to  take  the  witness  stand.  One  of  the  attorneys 
for  the  defense  objected,  and  the  court  immediately  ordered 
the  jury  to  retire  from  the  room.  The  situation  being  un- 
usual, the  court  made  inquiry  and  discovered  that  Palmer 
hiad  talked  with  the  State's  attorney  and  had  expressed  a 
desire  to  testify.  The  court  then  asked  Palmer  if  he  de- 
sired to  testify,  and  he  stated  that  he  did.  His  attorney 
then  asked  for  time  to  counsel  with  him,  which  was  granted. 
After  counseling  with  his  attorney.  Palmer  stated  that  he 
did  not  desire  to  testify.  Under  these  circumstances  it  cer- 
tainly could  not  be  held  that  Palmer's  constitutional  rights 
had  been  invaded  by  the  action  of  the  State's  attorney  in 
calling  him  to  take  the  witness  stand.  If  a  reversal  could 
be  secured  under  such  circumstances  then  it  would  be  an 
easy  matter  for  a  defendant  in  almost  any  criminal  case 
to  trap  the  prosecution  in  this  way. 

Complaint  is  made  that  two  police  officers  were  permit- 
ted to  testify,  over  objection,  that  a  sister  of  plaintiff  in 
error  Peoples,  at  the  time  the  officers  came  to  his  home  to 
arrest  him,  seized  a  shotgun  which  was  afterward  identi- 
fied as  Peoples'  property,  ran  through  the  house  with  it  and 
hid  it  under  the  back  porch.  This  testimony  was  produced 
in  rebuttal  of  the  testimony  of  Peoples  himself  and  was 
proper  rebuttal. 

Plaintiffs  in  error  asked  Wilson  a  number  of  impeach- 
ing questions  in  reference  to  the  testimony  he  had  given 
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before  the  coroner's  jury.  They  attempted  to  impeach  him 
by  calling  to  the  stand  the  stenographer  who  took  the  testi- 
mony heard  before  the  coroner's  jury  and  asking  her  to 
read  her  notes.  It  developed  that  the  stenographer  had 
not  taken  down  the  questions  and  answers  verbatim  nor 
written  out  the  statements  of  the  witnesses  exactly  as  they 
were  made.  She  testified  that  as  the  inquest  proceeded  the 
coroner  directed  her  from  time  to  time  what  to  take  down 
and  what  not  to  take  down ;  that  sometimes  he  would  have 
a  witness  repeat  a  statement,  and  at  other  times  the  coroner 
would  sum  up  in  his  own  language  the  substance  of  the 
testimony  which  he  desired  her  to  take  down  in  shorthand. 
She  was  not  prepared  to  swear  v/hether  the  testimony  she 
had  taken  purporting  to  be  that  of  Wilson  was  in  Wilson's 
own  language  or  in  the  language  of  the  coroner.  The  court 
properly  refused  to  allow  her  to  testify  from  her  notes. 

It  is  finally  objected  that  the  jury  were  improperly  in- 
structed on  the  part  of  the  People  on  the  question  of  rea- 
sonable doubt.  Six  long  and  involved  instructions  were 
given  as  to  the  meaning  of  the  words  "reasonable  doubt." 
We  have  frequently  held  that  the  object  of  instructions  to 
the  jury  is  to  give  the  jury  a  concise  statement  of  the  prin- 
ciples of  law  which  they  should  apply  to  the  case  and  not 
an  exhaustive  treatise  on  those  principles  in  detail.  We 
have  also  stated  that  there  is  no  better  definition  of  the 
meaning  of  the  words  "reasonable  doubt"  than  the  words 
themselves.  While  the  instructions  given  on  this  subject 
have  been  criticised  and  should  not  have  been  given,  we 
are  unable  to  perceive  that  the  giving  of  them  was  so  preju- 
dicial as  to  warrant  a  reversal  of  the  judgment. 

There  being  no  prejudicial  error  in  the  record  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Judgment  affirmed, 

Duncan,  C.  J.,  and  Carter,  J.,  specially  concurring: 
We  concur  in  the  conclusion  reached  by  the  court  in 
this  case  that  the  judgment  and  sentence  of  the  court  be 
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affirmed.  We  do  not,  however,  concur  in  all  that  is  said 
and  determined  in  the  opinion  of  the  court.  In  this  State 
our  statute  does  not  define  the  degrees  of  murder  and  fix 
definite  penalties  for  the  various  degrees  of  guilt.  If  the 
accused  is  found  guilty  of  murder  by  a  jury  they  shall  fix 
the  punishment  by  their  verdict.  Whoever  is  found  guilty 
of  murder  in  this  State  shall  suffer  the  punishment  of  death, 
or  imprisonment  in  the  penitentiary  for  his  natural  life  or 
for  a  term  not  less  than  fourteen. years.  The  design  of  our 
statute  is  that  the  punishment  shall  be  proportioned  to  the 
turpitude  of  the  offense,  and  any  evidence  having  a  direct 
and  legitimate  bearing  upon  that  question  should  be  allowed 
to  go  to  the  jury,  as  the  duty  rests  upon  them  to  determine 
not  only  the  question  of  the  accused's  guilt,  but  also,  if  he 
is  found  guilty,  the  enormity  of  his  crime  and  the  amount 
of  punishment  that  is  fit  and  proper  to  be  inflicted  upon 
him.  We  therefore  think  the  lower  court  erred  in  excluding 
the  following  evidence  offered  by  plaintiff  in  error,  the  sub- 
stance of  which  is  given  in  the  opinion  of  the  court,  to-wit : 
"That  on  May  28,  191 7,  a  large  body  of  men  met  in 
the  city  hall  in  the  city  of  East  St.  Louis,  and  that  it  was 
agreed  and  understood  by  the  members  of  that  assemblage 
that  the  colored  people  should  be  run  out  of  the  city  of 
East  St.  Louis;  that  immediately  thereafter  colored  men  at 
different  places  in  the  city  of  East  St.  Louis  were  assaulted 
and  beaten  by  large  numbers  of  white  men ;  that  that  con- 
dition continued  until  July  i,  1917;  that  on  July  i,  191 7, 
an  inspection  was  made  of  the  colored  residence  section 
around  Fifteenth  street  and  Market  avenue,  in  said  city; 
that  said  inspection  was  made  in  the  day  time  by  a  large 
number  of  white  men  in  automobiles,  and  that  on  the  said 
day  negroes  in  said  section  of  the  city  were  assaulted  and 
beaten;  that  their  homes  were  fired  into,  and  that  at  the 
time  of  said  inspection  a  large  number  of  white  men  were 
parading  the  streets  of  said  city  of  East  St.  Louis  around 
Fifteenth  street  and  Market  avenue,  and  that  at  about  10:30 
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o'clock  P.  M.  on  said  day  an  automobile  was  driven  hur- 
riedly through  the  streets  of  the  colored  residence  section 
of  East  St.  Louis  in  the  neighborhood  of  Fifteenth  street 
and  Market  avenue  and  that  the  men  in  the  automobile 
fired  many  shots  into  the  homes  of  the  colored  people  liv- 
ing in  that  section  of  the  city." 

,  The  evidence  aforesaid  is  admissible  in  mitigation  of 
punishment,  only,  and  not  as  a  justification  or  as  an  excuse 
for  committing,  the  crime.  We  do  not  here  express  the 
opinion  that  such  evidence  should  be  actually  considered  by 
the  jury  in  mitigation  of  punishment  in  this  case,  but  we 
do  say  that  it  was  the  province  of  the  jury  to  consider  it 
and  to  determine  whether  or  not  it  should  mitigate  the 
punishment.  With  said  evidence  excluded  the  cause  went 
to  the  jury  upon  the  sole  question  whether  or  not  the  de- 
fendants were  the  guilty  parties  in  the  crime  charged.  If 
found  guilty  under  the  evidence  the  duty  then  simply  de- 
volved upon  the  jury  of  fixing  their  punishment,  without 
any  evidence  in  mitigation  whatever.  We  think  it  was  for 
the  jury  to  say  whether  or  not  the  killing  of  the  deceased 
by  the  plaintiffs  in  error  was  a  greater  offense  when  done 
because  of  the  conditions  recited  in  the  rejected  evidence 
than  if  such  killing  had  been  done  without  any  justification 
or  excuse  or  grounds  for  provocation  whatever.  This  con- 
clusion we  think  is  well  sustained  by  the  case  of  Nowacryk 
V.  People,  139  111.  336. 

We  are  further  of  the  opinion  that  the  specific  remarks 
of  the  Assistant  Attorney  General  objected  to  by  plaintiffs 
in  error  and  also  quoted  in  the  opinion  of  the  court,  to-wit, 
"Gentlemen,  we  are  demanding  a  conviction  in  this  case. 
They  are  all  guilty,  and  unless  there  is  a  conviction  there 
will  be  another  race  riot  in  East  St.  Louis,"  were  improper. 
Such  an  appeal  to  a  jury  where  the  charge  is  the  killing 
of  a  white  man  by  a  negro,  or  the  killing  of  a  negro  by  a 
white  man,  ought  not,  in  our  judgment,  to  be  permitted. 
Its  tendency  is  to  stir  up  race  prejudice  in  such  cases  and 
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to  unduly  urge  a  jury  to  a  conviction.  We  therefore  can 
not  sanction  the  holding  of  the  court  that  such  an  appeal 
may  be  made  by  the  Attorney  General  or  the  State's  attor- 
ney. However,  as  the  verdict  in  this  case  was  a  verdict  of 
guilty  and  for  the  lowest  penalty  fixed  for  murder,  it  is  evi- 
dent that  the  exclusion  of  the  evidence  offered  in  mitigation 
of  punishment  was  not  reversible  error,  as  the  jury  covild 
not  have  fixed  a  lower  punishment.  We  are  also  of  the 
opinion  that  the  remarks  of  the  State's  attorney  are  not 
shown  in  the  record  to  have  affected  the  verdict  of  the  jury 
and  that  it  was  not  reversible  error.  We  therefore  think 
that  the  conclusion  of  tlie  court  was  proper  notwithstanding 
the  errors  aforesaid. 


(No.  1 1 88 1. — Reversed  and  remanded.) 

W.  W.  Brown  et  al.  Defendants  in  Error,  vs,  B.  J.  H11.1* 

et  al.  Plaintiffs  in  Error. 

Opinion  filed  June  20,  ipi8, 

1.  Cemeteries — property  rights  of  possessor  of  lot  in  a  ceme- 
tery. The  possessor  of  a  lot  in  a  cemetery  does  not  acquire  a  fee 
simple  title  but  has  a  property  right  which  the  law  protects  from 
invasion,  whether  by  a  mere  trespasser  or  by  the  trustees  of  the 
cemetery;  and  this  right  continues  as  long  as  the  place  is  used  as 
a  burial  ground,  but  is  subject  to  municipal  regulation  and  is  legally 
revocable  whenever  the  public  necessity  requires. 

2.  Same — right  of  burial  includes  right  of  erecting  mounds  and 
monuments.  The  possessor  of  a  lot  in  a  cemetery  has  a  right  to 
bury  therein  according  to  the  usual  custom  in  the  neighborhood, 
including  the  right  of  making  mounds  over  and  erecting  stones  and 
monuments  at  the  graves,  and  the  right  to  make  such  erections  nec- 
essarily carries  with  it  the  right  to  protect  them  from  spoliation. 

3.  Same — equity  may  enjoin  owner  of  burial  ground  from  de- 
facing graves,  A  court  of  equity  will  enjoin  the  legal  owner  of  land 
deeded  or  dedicated  for  burial  purposes  from  defacing  or  meddling 
with  the  graves  therein,  at  the  suit  of  any  party  having  relatives 
or  friends  buried  therein. 

4.  Same — trustees  of  burial  ground  cannot  change  lines  of  lots 
in  use.    Trustees  of  land  deeded  for  burial  purposes,  though  it  is 
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not  a  cemetery  created  under  the  statute,  are  entitled  to  have  a  cer- 
tain supervision  over  the  lots;  but  even  though  persons  have  been 
permitted  to  choose  their  own  burial  lots  without  charge,  the  trus- 
tees cannot  disturb  the  graves  or  change  the  lines  of  lots  in  use  for 
burial  purposes  when  re-platting  the  unused  portion  of  the  ground. 
5.  Same — right  of  trustees  of  burial  ground  to  sell  unused  lots. 
Trustees  of  land  deeded  for  burial  purposes  in  a  community  may 
re-plat  the  portion  of  the  ground  not  already  in  use  and  sell  the 
lots  for  burial  purposes  notwithstanding  no  charge  has  previously 
been  made  for  burial  lots,  where  there  is  nothing  in  the  deed  to 
the  trustees  requiring  the  lots  to  be  free;  but  no  portion  of  the 
lots  already  in  use  can  be  encroached  upon  or  sold. 

Writ  of  Error  to  the  Circuit  Court  of  Edwards 
county ;  the  Hon.  J.  C.  Eagleton,  Judge,  presiding. 

George  D.  Negley,  Noah  C.  Bainum,  and  Jacob  I. 
Grossmann,  for  plaintiffs  in  error. 

Creighton  &  Thomas,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  bill  filed  by  defendants  in  error  in  the  cir- 
cuit court  of  Edwards  county  for  an  injunction  restraining 
plaintiffs  in  error,  as  trustees  of  the  Bethsaida  Church  and 
Burial  Ground,  in  said  county,  from  carrying  out  certain 
plans  with  reference  to  the  burial  ground.  A  preliminary 
injunction  was  entered,  and  after  the  pleadings  were  settled 
by  an  amended  bill,  answer  and  replication,  a  hearing  was 
had  before  the  chancellor  and  a  decree  entered  making  said 
injunction  permanent.  From  that  decree  this  writ  of  error 
was  sued  out. 

The  amended  bill  alleges  that  the  complainants  live  in 
the  neighborhood  of  said  cemetery  and  have  relatives  and 
friends  buried  therein  and  expect  to  be  buried  there  them- 
selves when  their  appointed  time  comes;  that  about  1840 
Robert  Willis  conveyed  to  William  Curtis,  a  minister  of  the 
gospel,  about  forty  acres  of  land  in  said  county,  described  in 
the  bill,  and  immediately  thereafter  said  premises  began  to 
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be  used  as  a  public  burial  ground,  free  to  all  the  neighbor- 
hood, regardless  of  church  affiliation;  that  on  March  4, 
1859,  Curtis  and  wife  by  warranty  deed  conveyed  ten  acres 
of  said  tract  (describing  it)  to  five  persons  described  as 
"trustees  of  Bethsaida  Meeting  House,"  and  their  succes- 
sors, "in  trust  and  perpetuity  forever,  for  the  purpose  of 
erecting  a  church  and  maintaining  the  same  as  a  place  of 
religious  worship  to  Almighty  God  and  for  the  purpose 
of  burying  the  dead,  and  for  no  other  purpose  or  purposes 
whatsoever;"  that  by  another  conveyance  in  1871  Curtis 
and  wife  conveyed  to  five  persons  named  therein  said  ten- 
acre  tract,  the  grantees  in  this  last  deed  being  designated 
as  "trustees  of  the  burial  ground  and  place  of  religious  wor- 
ship to  Almighty  God,  hereinafter  named  and  described," 
the  purpose  of  the  trust  not  being  further  designated ;  that 
the  present  trustees  named  as  defendants  in  the  amended 
bill  are  the  successors  in  trust  of  the  trustees  appointed  by 
said  last  mentioned  deed ;  that  in  1843  Elizabeth  Kershaw 
was  buried  in  said  burial  ground,  and  from  that  time  up 
to  the  date  of  filing  the  bill  the  burial  ground  has  been  used 
freely  by  the  whole  neighborhood;  that  during  the  early 
part  of  tlie  existence  of  said  cemetery  there  were  no  lots 
laid  oflF  or  platted,  each  family  choosing  its  own  location 
for  the  burial  of  its  dead;  that  between  1876  and  1880 
the  then  trustees  platted  the  burial  ground  into  lots,  not 
disarranging  family  locations  as  theretofore  appropriated, 
but  conforming,  in  platting  the  land,  to  the  lots  already  oc- 
cupied in  said  cemetery ;  that  all  the  neighborhood  adopted 
said  plat  and  thereafter  dug  their  graves  in  accordance  with 
the  plat.  The  amended  bill  further  alleges  that  various  lot 
holders  erected  brick  or  other  monuments  at  the  corners 
of  their  lots;  that  said  plat,  and  a  copy  made  after  the 
original  one  had  become  worn  and  illegible,  were  consid- 
ered as  showing  the  arrangement  of  the  burial  ground  for 
many  years ;  that  shortly  before  the  filing  of  the  bill  herein 
the  trustees  started  to  re-plat  the  cemetery  and  change  the 
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lines  of  the  lots;  that  under  the  old  plat  the  dimensions  of 
said  lots  as  used  were  8x20  feet,  and  that  said  lots  were 
so  dimensioned,  platted  and  marked  accordingly;  that  the 
plaintiffs  in  error,  in  considering  plans  for  re-platting  said 
cemetery,  were  not  adhering  and  did  not  intend  to  adhere 
to  the  scheme  of  the  old  plat,  and  started  to  change  the 
size  of  said  lots  from  7x20  feet,  as  laid  off  in  said  plat, 
to  8x20  feet.  Neither  counsel  have  called  attention  to  this 
seeming  contradiction  in  the  allegations  of  the  bill.  Either 
the  first  allegation  that  the  original  lots  were  laid  off  8x20 
feet  is  incorrect  or  the  last  one  is  incorrect.  The  amended 
bill  further  alleges  that  by  reason  of  the  changes  proposed 
to  be  made  in  re-platting  the  cemetery  many  of  the  old 
family  burial  lots  will  become  parts  of  two  lots,  and  that 
in  one  instance  a  grave  will  be  located  in  four  of  the  new 
lots ;  that  the  trustees  have  commenced  to  dig  up  the  brick 
markers  and  some  stone  markers  that  have  been  erected  and 
threaten  to  remove  all  such  markers ;  that  the  trustees  have 
commenced  to  excavate  for  new  markers,  and  some  of  the 
new  markers  have  been  placed  on  the  graves  of  those  buried 
in  the  cemetery;  that  the  trustees  have  dug  post  holes  in 
eight  of  the  graves  and  threaten  to  dig  others,  and  they 
also  threaten  to  sell  the  Ipts  so  laid  off,  including  those  on 
which  the  relatives  and  friends  of  complainants  are  buried. 
Plaintiffs  in  error,  the  trustees,  answered,  admitting  the 
premises  had  been  used  for  a  burial  ground  by  the  general 
public  since  1843  but  insisting  that  the  use  of  said  premises 
was  always  under  the  direction  and  permission  of  the  trus- 
tees of  said  church  and  burial  ground.  They  further  ad- 
mit the  making  of  the  plat  between  1876  and  1880,  but  aver 
that  the  plat  was  itiade  under  the  direction  and  supervision 
of  the  trustees ;  that  while  the  trustees  always  acquiesced  in 
the  wishes  of  those  who  had  dead  buried  in  the  cemetery 
when  they  could  do  so  without  material  disarrangement  of 
the  plans  of  the  burial  ground,  yet  the  trustees  have  always 
reserved  the  right  to  arrange  the  lots,  fences,  comer  stones, 
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markers,  etc.,  as  they  desired  and  never  yielded  the  supervi- 
sion thereof  to  anyone.  The  answer  further  denied  that 
the  re-platting  of  the  burial  ground  will  cause  any  material 
change  in  the  lots.  It  further  denied  that  the  lots  will  be 
divided  into  parts  and  that  one  particular  grave  will  be  lo- 
cated in  four  different  lots  in  the  new  plat.  It  further  de- 
nies that  they  have  commenced  to  remove  markers  or  expect 
to  remove  them  or  have  excavated  for  new  markers.  The 
answer,  however,  admits  that  the  trustees  have  dug  a  num- 
ber of  post  holes  in  graves,  but  aver  that  said  holes  have 
been  dug  for  the  protection  of  the  burial  ground  and  do 
not  desecrate  the  graves.  They  deny  that  they  are  expect- 
ing to  sell  lots  on  which  graves  are  located,  but  insist  that 
the  only  lots  they  intend  to  sell  are  those  which  have  never 
been  used  for  burial  purposes.  The  answer  further  avers 
that  plaintiffs  in  error  are  tlie  trustees  of  the  burial  ground ; 
that  a  large  part  of  said  ground  has  been  used  for  many 
years,  with  the  permission  of  the  trustees,  for  the  burial  of 
the  dead ;  that  there  has  never  been  any  systematic  arrange- 
ment of  the  burial  ground,  and  that  therefore  the  relatives 
and  friends  of  those  buried  there  cannot  find  the  graves  or 
definitely  locate  the  lots,  and  for  the  purpose  of  remedying 
this  condition  said  trustees  some  time  ago  undertook  to  re- 
plat,  re-fence  and  re-mark  the  lots  for  the  purpose  of  put- 
ting the  cemetery  into  proper  shape  and  condition;  that 
when  they  became  aware  that  their  desires  in  this  respect 
were  meeting  much  opposition  they  determined  to  go  no 
further  in  the  matter  and  have  done  nothing  since  the  serv- 
ing of  the  first  writ  of  injunction  on  them. 

The  evidence  on  the  hearing  before  the  chancellor  is  not 
preserved  in  the  record  here  but  the  decree  makes  a  certain 
finding  of  facts.  The  material  parts  of  the  decree  bearing 
on  the  questions  to  be  considered  here  are  as  follows :  That 
said  cemetery  "since  1843  ^^s  been  used  as  a  free  burial 
ground  by  the  old  neighborhood,  and  that  during  the  earlier 
part  of  the  existence  of  such  cemetery  there  were  no  lots 
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sold  or  platted  off  but  each  family  used  its  own  location 
for  the  burial  of  its  dead;  *  *  *  that  brick  markers 
were  erected  at  the  comers  of  said  lots,  with  the  numbers 
of  such  lots  painted  thereon,  and  that  the  arrangement  of 
said  burial  ground  had  been  ever  since  in  accord  with  such 
arrangement;  *  *  *  that  before  the  filing  of  this  bill 
the  trustees  started  to  re-plat  the  said  cemetery,  not  adher- 
ing to  the  plat  as  set  forth  aforesaid,  and  that  the  defend- 
ants commenced  to  excavate  in  said  yard  places  for  new 
markings  and  were  threatening  to  place  in  position  in  said 
cemetery  such  new  markings ;  *  *  *  that  post  holes  have 
been  dug  in  eight  of  the  graves  in  said  cemetery,"  and  that 
the  cemetery  authorities  are  threatening  "to  sell  the  said 
lots  both  in  the  new  and  old  portion  of  the  cemetery."  The 
court  granted  a  perpetual  injunction  against  each  and  all  the 
defendants  and  each  and  all  of  their  agents,  servants  or 
employees,  perpetually  restraining  them  "from  digging  into 
the  graves  located  in  said  cemetery,  located  on  the  northeast 
quarter  of  the  southwest  quarter  of  the  northeast  quarter 
of  section  14,  town  3,  south  of  range  10,  east,  in  Edwards 
county,  Illinois,  and  from  placing  markers  within  the  lots 
so  located  in  said  cemetery,  from  removing  the  markers  now 
remaining  in  said  cemetery,  and  from  selling  any  lots  within 
said  cemetery  or  in  any  manner  interfering  with  the  graves 
or  the  lots  in  said  cemetery." 

Counsel  for  plaintiffs  in  error  contend  that  there  has 
never  been  any  dedication  of  the  land  in  question  as  a  burial 
ground ;  that  the  mere  permission  to  others  than  members 
of  the  church  to  bury  their  dead  therein  did  not  divest  the 
title  of  the  trustees  in  any  portion  of  the  burial  ground 
nor  lessen  their  rights  or  powers  over  said  portion  of  the 
cemetery.  This  court  has  held  that  the  sale  of  lots  in  a 
public  cemetery  does  not  pass  title  in  fee  but  assures  to 
the  grantee  an  easement  for  burial  purposes  so  long  as  the 
ground  is  used  for  a  cemetery,  and  this  easement  passes  to 
the  grantee's  family  at  his  death.     {McWhirter  v.  Newell, 
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200  111.  583,  and  cases  cited.)  And  this  seems  to  be  the 
general  rule  in  other  jurisdictions.  5  R.  C.  L.  244,  245. 
See,  also,  5  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 785. 

The  case  at  bar  has  many  points  in  common,  on  the 
facts,  as  to  dedication,  with  Davidson  v.  Reed,  iii  111.  167. 
It  was  there  held  that  a  graveyard  might  be  dedicated  as 
such  by  the  act  of  the  owner  of  the  land  in  permitting  others 
to  bury  their  dead  on  it,  the  owner  having  in  that  case 
stated  that  he  "expected  the  neighbors  would  want  to  bury 
there,  as  we  had  commenced  it."  It  was  also  held  in  that 
case  that  the  assent  of  the  owner  of  the  land  that  it  "should 
be  appropriated  for  the  burial  of  the  dead  is  clear  and  mani- 
fest. That  the  public  accepted  and  used  tlie  land  for  the 
public  purpose  for  which  it  was  designated  by  the  owner 
is  also  beyond  dispute."  See  to  the  same  effect,  Wormley 
V.  Wormley,  207  111.  411,  and  cases  there  cited. 

We  find  nothing  in  this  record  that  indicates  why  this 
land  was  originally  deeded  to  Curtis,  but  it  is  clear  that 
certain  of  the  land  so  deeded  to  him  has  been  used  for  the 
burial  of  the  dead  as  far  back  as  1843.  The  two  deeds 
from  Curtis  show,  beyond  question,  that  the  land  was  to  be 
used  for  burial  purposes.  It  is  also  clear  that  the  public 
accepted  and  used  the  land  for  the  purposes  of  burial  from 
that  time  until  these  proceedings  were  instituted.  There  is 
nothing  in  the  two  deeds  of  trust  executed  by  Curtis  and 
his  wife  that  states  in  any  way  whether  or  not  the  cemetery 
was  to  be  used  for  burial  purposes  free  of  charge  to  those 
who  desired  to  have  their  friends  and  relatives  buried  there, 
although  without  question,  on  this  record,  it  must  be  held 
that  no  charges  have  heretofore  been  made  by  the  trustees 
as  a  condition  precedent  to  permit  anyone  to  bury  friends 
and  relatives  there.  Apparently  everyone  in  the  neighbor- 
hood, regardless  of  church  affiliations,  was  permitted,  free 
of  charge,  to  bury  relatives  and  friends  in  the  cemetery. 

Places  of  burial  for  the  dead  have  been  held  in  great 
reverence  from  the  earliest  biblical  times.    Abraham,  many 
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centuries  ago,  declined  the  courtesy  offered  by  the  children 
of  Heth  to  permit  him  to  bury  his  dead  in  their  land  free 
of  charge,  preferring  to  purchase  and  hold  as  his  own  a 
tract  of  land,  in  order  that,  although  a  nomad  himself,  he 
might  have  a  settled  place  for  the  burial  of  those  dear  to 
him.  (See  for  a  historical  discussion  upon  this  question, 
Schoonmaker  v.  Reformed  Church,  5  How.  Pr.  265.)  Even 
though  a  purchaser,  or  one  who  is  permitted  to  use  a  lot  in 
a  cemetery,  obtaining  it  by  adverse  possession,  may  not  ac- 
quire a  fee  simple  title  but  simply  an  easement,  and  must 
use  it  subject  to  and  in  accordance  with  the  reasonable  by- 
laws and  rules  of  the  cemetery,  yet  he  has  a  property  right 
in  his  lot  which  the  law  recognizes  and  protects  from  in- 
vasion, whether  it  be  by  a  mere  trespasser  or  from  the  un- 
authorized and  illegal  acts  of  the  directors  of  the  corpora- 
tion itself.  Moreover,  his  remedy  is  commensurate  with 
his  rights,  and  he  may  maintain  either  trespass  for  damages 
or  obtain  a  remedy  by  injunction  to  enforce  and  uphold  his 
rights  whenever  necessary.  The  right  of  possession  will 
continue  so  long  as  the  cemetery  continues  to  be  used  for 
that  purpose.  (5  R.  C.  L.  245.)  The  right  of  burial  in 
a  cemetery  is  not  an  absolute  right  of  property  but  merely 
a  privilege  or  license,  to  be  enjoyed  so  long  as  the  place 
continues  to  be  used  as  a  burial  ground,  subject  to  municipal 
regulation  and  control,  and  legally  revocable  whenever  the 
public  necessity  requires.  It  is  a  right  of  limited  use  for 
purposes  of  interment.  By  some  authorities  it  is  held  that 
a  grant  of  a  lot  in  a  cemetery  is  analogous  to  a  grant  of  a 
pew  in  a  church,  and  that  the  right  of  burial  in  a  public 
burial  ground  in  some  respects  resembles  the  right  of  pew 
tenancy.  The  right  to  bury  carries  with  it  the  right  to  do 
so  according  to  the  usual  custom  in  the  neighborhood,  and 
.  undoubtedly  includes  the  right  of  making  mounds  over  and 
erecting  stones  and  monuments  at  the  graves ;  and  the  -right 
to  make  such  erections  necessarily  carries  with  it  the  right 
to  protect  them  from  spoliation.     It  is  well  settled  that  a 
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court  of  equity  will  enjoin  the  owner  of  land  from  defacing 
or  meddling  with  graves  on  land  used  for  public  burial  pur- 
poses, at  the  suit  of  any  party  having  deceased  relatives  or 
friends  buried  therein.  5  R.  C.  L.  247,  248 ;  McWhirter 
V.  Newell,  supra;  Davidson  v.  Reed,  supra. 

We  are  in  full  accord  with  that  portion  of  the  decree 
which  forbids  the  trustees  from  digging  into  or  desecrating 
the  graves  needlessly,  or  from  changing  the  lot  lines  of  the 
occupied  portion,  or  placing  posts  or  new  markers  in  places 
where  the  graves  are  located.  The  trustees  of  the  burial 
ground,  however,  are  entitled  to  have  a  certain  supervision 
over  the  lots  in  the  cemetery.  If  any  burial  lot,  for  in- 
stance, becomes  so  overgrown  with  weeds  or  otherwise  un- 
sightly as  to  seriously  disfigure  the  burial  ground  the  trus- 
tees can  cause  that  condition  to  be  changed.  If  any  of  the 
monuments  or  markers  become  in  such  a  ruinous  condition 
as  to  disfigure  the  rest  of  the  cemetery  tlie  trustees  would 
have  the  power  to  either  have  them  repaired  by  the  friends 
or  relatives  or  removed,  and  the  trustees  might  also  be  per- 
mitted to  mark  the  corners  of  the  lots  with  simple  markers, 
so  long  as  they  did  not  disturb  the  graves  themselves,  but 
we  do  not  think  that  the  trustees  could  cause  the  monuments 
or  markers  or  comer  stones  of  lots  which  were  in  reason- 
ably good  condition  to  be  removed  or  changed  against  the 
wishes  of  the  lot  owners,  merely  for  the  purpose  of  beauti- 
fying the  cemetery  or  rendering  it  more  convenient  or  uni- 
fonn.  Neither  do  we  think  the  trustees  could  re-plat  the 
old  portion  of  the  cemetery  in  such  a  manner  as  to  change 
the  size  of  the  original  lots.  While  the  trustees  have  a 
right  to  re-plat  that  portion  of  the  cemetery  not  occupied 
for  burial  purposes  and  change  the  size  of  the  lots  if  they 
desire  to  do  so,  in  so  doing  they  have  no  right  to  interfere 
in  any  way  with  the  size  of  the  old  lots  as  platted  and 
occupied  theretofore.  The  trustees  would  have  no  right  to 
sell  to  others  any  portion  of  any  of  the  old  lots  as  platted 
and  occupied  for  burial  purposes,  nor  could  they  in  any  way 
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encroach  upon  any  old  lot  as  theretofore  platted  and  occu- 
pied, even  though  the  encroachment  was  not  of  sufficient 
extent  to  interfere  in  any  way  with  the  remains  of  any  de- 
ceased person  theretofore  buried  on  such  lot. 

The  decree  orders  that  the  trustees  shall  not  sell  any 
lots  within  the  cemetery,  and  this  order  is  entered  regardless 
of  whether  such  sales  shall  interfere  with  any  of  the  old  lots 
or  not, — ^that  is,  the  decree  absolutely  forbids  the  sale  of  any 
of  the  property  for  new  lots  by  the  trustees  to  others  even 
though  the  sale  of  such  new  lots  interferes  in  no  manner 
and  encroaches  in  no  way  upon  the  old  lots  as  platted  and 
occupied  for  burial  purposes.  The  question  as  to  whether 
this  portion  of  the  decree  is  correct  is  not  free  from  diffi- 
culty. As  already  stated,  the  deeds  in  no  way  defined  or 
limited  the  purposes  of  the  trust  in  this  regard.  They  do 
not  say  the  land  shall  be  used  for  free  burial  purposes  or 
whether  it  shall  be  sold  for  those  purposes.  The  only  pro- 
vision is  that  it  shall  be  used  for  all  time  to  come  for  burial 
and  church  purposes.  This  court  has  held  that  in  public 
cemeteries,  created  under  the  statute,  the  sale  of  lots  is  au- 
thorized, {McWhirter  v.  Newell,  supra,)  and  we  believe  it 
to  be  the  common  practice  with  all  public  cemeteries  to  sell 
lots  to  purchasers  for  the  burial  of  their  friends  or  relatives. 
If  a  public  cemetery,  or  a  cemetery  such  as  the  evidence 
shows  this  to  be,  is  to  be  kept  in  good  order  and  free  from 
noxious  weeds  and  other  things  that  would  tend  to  disfigure 
it  there  must  be  some  method  of  obtaining  an  income  for 
that  purpose  by  the  cemetery  authorities,  either  by  taxing 
the  lot  owners  or  raising  from  endowments  so  much  a  year 
for  that  purpose,  as  is  done  in  some  cases,  or  through 
the  sale  of  the  lots,  or  both.  We  see  no  reason  why  un- 
der this  trust  the  authorities  of  this  cemetery  should  not 
be  permitted  to  sell  lots  in  the  unused  portion  of  this  ceme- 
tery, for  a  reasonable  price,  for  burial  purposes.  There  is 
nothing  in  the  record  to  assist  us  in  deciding  what  would 
be  a  reasonable  price  and  no  arbitrary  rule  can  be  laid  down 
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as  to  that.  A  reasonable  price  would  depend  upon  the  cir- 
cumstances and  surroundings,  and  may  change  from  time 
to  time  as  the  conditions  of  society  and  the  methods  of 
caring  for  the  cemetery  may  change.  In  our  judgment  the 
decree  is  incorrect  in  forbidding  the  trustees,  perpetually, 
from  selling  any  lots  within  said  cemetery. 

We  think  the  decree  is  too  broad,  also,  in  perpetually 
enjoining  the  trustees  from  in  any  manner  interfering  with 
the  graves  and  lots  in  the  cemetery.  This  is  a  question  that 
can  be  best  settled  by  reasonable  agreement  between  the 
trustees  and  those  who  are  interested  in  the  burial  lots  now 
used  for  burial  purposes  in  said  cemetery,  without  the  writ- 
ten decree  of  the  court.  But  if  they  cannot  agree,  we  think 
the  rules  that  have  been  laid  down  in  this  opinion  will  be 
a  sufficient  guide  to  enter  a  specific  and  definite  decree  that 
will  protect  not  only  the  rights  of  the  people  of  the  neigh- 
borhood in  the  burial  lots  already  occupied  by  the  remains 
of  their  deceased  relatives  and  friends,  but  will  fully  pro- 
tect the  trustees  in  their  right  to  oversee  in  a  proper  man- 
ner not  only  the  new  portion  but  the  old  portion  of  said 
burial  ground. 

We  find  considerable  discussion  in  tlie  briefs  as  to 
whether  the  decree  of  the  court  was  entered  at  the  proper 
time  and  in  a  proper  manner,  whether  the  amendment  to 
the  bill  was  properly  allowed,  and  some  other  questions  with 
reference  to  the  pleadings,  but  in  view  of  our  findings  on 
the  merits  of  the  case,  and  in  view  of  the  fact  that  the 
decree  must  be  reversed  on  other  grounds,  we  find  no  neces*- 
sity  to  consider  or  discuss  the  otlier  questions  raised  in  the 
briefs. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings,  including  a  modi- 
fication of  the  injunction,  in  harmony  with  the  views  herein 

Reversed  and  remanded. 
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(No.  1 1 973. —Judgment  affirmed.) 
Charles  A.  Hite,  Appellant,  vs.  The  Cincinnati,  In- 

DIANAPOUS  AND  WESTERN   RAILROAD   COMPANY   et  dl. 

Appellees. 

Opinion  Med  June  20,  ipi8. 

1.  DsEDS — performance  of  condition  subsequent  is  unnecessary 
if  opposed  to  positive  law.  The  performance  of  a  condition  subse- 
quent is  unnecessary  where  it  is  opposed  to  positive  law  or  public 
policy ;  and  where  a  right  of  way  is  granted  a  railroad  company  in 
consideration  of  free  transportation  to  the  grantors  during  their 
lives  the  grant  will  be  freed  from  the  condition  by  the  enactment 
of  a  statute  rendering  the  performance  of  such  a  condition  void 
as  against  public  policy. 

2.  PuBUC  UTILITIES — the  Public  Utilities  act  is  an  exercise  of 
police  power.  The  Public  Utilities  act  was  passed  by  the  General 
Assembly  in  the  exercise  of  its  police  power. 

3.  Constitutional  law — exercise  of  police  power  may  impair 
obligation  of  contracts.  All  contracts,  whether  made  by  the  State 
itself,  by  municipal  corporations  or  by  individuals,  are  subject  to 
be  interfered  with  by  subsequent  statutes  enacted  in  the  bona  fide 
exercise  of  the  police  power,  and  do  not,  by  reason  of  the  contracts 
clause  of  the  Federal  constitution,  enjoy  any  immunity  from  such 
legislation. 

4.  Same — section  27  of  the  Public  Utilities  act  is  not  invalid. 
The  fact  that  section  37  of  the  Public  Utilities  act  may  prevent  the 
further  carrying  out  of  a  contract  by  a  railroad  company  to  furnish 
free  transportation  to  the  grantor  in  a  deed  to  a  portion  of  its 
right  of  way  does  not  render  such  section  invalid  as  being  obnox- 
ious to  the  contracts  clause  of  the  Federal  constitution. 

Appeal  from  the  Circuit  Court  of  Coles  county;   the 
Hon.  John  H.  Marshai^l,  Judge,  presiding. 

H.  A.  Neal,  and  Dyas  &  Dyas,  for  appellant. 

George  B.  Gillespie,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the. court: 

On  March  20,  1880,  Charles  A.  Hite  and  wife,  Marcus 

Hite  and  wife,  and  Mrs,  L.  E.  Hite,  conveyed  a  strip  of 

land  in  Coles  county  to  the  Danville,  Olney  and  Ohio  River 
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Railroad  Company  for  and  in  consideration  of  the  free 
transportation  of  the  grantors  and  R.  L.  Hite,  a  son  of 
Charles  A.  Hite,  during  their  natural  lives,  upon  all  trains 
carrying  passengers  over  that  railroad.  The  railroad  com- 
pany took  possession  of  the  real  estate  and  used  it  as  a  part 
of  its  right  of  way,  and  the  contract  was  kept  by  the  com- 
pany and  its  successors  until  December  31,  1915,  when  ap- 
pellees, the  successors  of  the  grantee  in  the  deed,  refused 
to  issue  any  further  passes  under  the  terms  of  the  contract. 
Charles  A.  Hite  thereupon  brought  an  action  of  ejectment 
in  the  circuit  court  of  Coles  county  to  recover  possession 
of  the  land  conveyed  to  the  railroad  company  for  right  of 
way.  Judgment  was  rendered  in  favor  of  appellees,  and 
this  appeal  followed. 

The  Public  Utilities  act,  approved  June  30,  19 13,  and 
by  its  terms  effective  and  in  force  on  January  i,  19 14,  pro- 
vides by  section  37  thereof  as  follows :  "Except  as  in  this 
article  otherwise  provided,  no  public  utility  shall  charge, 
demand,  collect  or  receive  a  greater  or  less  or  different  com- 
pensation for  any  product,  or  commodity  furnished  or  to  be 
furnished,  or  for  any  service  rendered  or  to  be  rendered, 
than  the  rates  or  other  charges  applicable  to  such  product 
or  commodity  or  service  as  specified  in  its  schedules  on  file 
and  in  effect  at  the  time,  except  as  provided  in  section  35, 
nor  shall  any  such  public  utility  refund  or  remit,  directly 
or  indirectly,  in  any  manner  or  by  any  device,  any  portion 
of  the  rates  or  other  charges  so  specified,  nor  extend  to  any 
corporation  or  person  any  form  of  contract  or  agreement  or 
any  rule  or  regulation  or  any  facility  or  privilege  except 
such  as  are  regularly  and  uniformly  extended  to  all  corpo- 
rations and  persons."  Appellees  relied  upon  the  provisions 
of  this  section  in  declining  to  comply  further  with  the  pro- 
visions of  the  contract. 

Both  sides  agree  that  the  condition  in  the  deed  conveying 
the  real  estate  in  question  to  be  used  for  right  of  way  is  a 
condition  subsequent.    The  performance  of  a  condition  sub- 
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sequent  is  unnecessary  where  it  is  opposed  to  positive  law 
or  public  policy.  If  an  estate  has  vested  and  the  condition 
upon  which  it  is  to  be  divested  is  void  as  against  public 
policy  the  estate  will  be  freed  from  the  condition.  (Gray 
V.  Chicago,  Mihvaukee  and  St  Paul  Railway  Co,  189  111. 
400.)  "The  rule  at  law  is,  that  if  a  condition  subsequent 
be  possible  at  the  time  of  making  it  and  becomes  afterwards 
impossible  to  be  complied  with  by  the  act  of  God  or  the  law 
or  the  grantor,  the  estate  having  once  vested  is  not  thereby 
divested  but  becomes  absolute."  (Davis  v.  Gray,  16  Wall. 
203.)  In  such  a  contract  as  this,  if  the  condition  has  been 
performed  the  obligation  necessarily  is  discharged,  and  it 
is  also  discharged  if  instead  of  the  condition  having  been 
performed  its  performance  has  been  prevented  by  the  act 
of  the  law.  (Cowley  v.  Northern  Pacific  Railway  Co.  68 
Wash.  558.)  If  section  37  is  a  valid  enactment  and  af- 
fects the  provisions  of  this  contract,  under  the  rule  just  an- 
nounced the  obligation  of  the  contract  must  be  regarded  as 
having  been  discharged,  as  its  performance  is  prevented  by 
the  statute. 

Appellant  contends  that  the  act  is  not  valid  as  applied  to 
this  contract,  as  it  is  contrary  to  the  provision  of  the  Fed- 
eral constitution  which  forbids  any  State  to  pass  a  law  im- 
pairing the  obligation  of  contracts.  The  Public  Utilities 
act  was  passed  by  the  General  Assembly  in  its  exercise  of 
police  power.  (City  of  Chicago  v.  0' Council,  278  111.  591.) 
All  contracts,  whether  made  by  the  State  itself,  by  municipal 
corporations  or  by  individuals,  are  subject  to  be  interfered 
with  or  otherwise  affected  by  subsequent  statutes  enacted 
in  the  bona  fide  exercise  of  the  police  power,  and  do  not, 
by  reason  of  the  contracts  clause  of  the  Federal  constitu- 
tion, enjoy  any  immunity  from  such  legislation.  (12  Cor- 
pus Juris,  991 ;  Manigault  v.  Springs,  199  U.  S.  473 ;  Un- 
ion Dry  Goods  Co,  v.  Georgia  Public  Service  Corp.  142  Ga. 
841.)  The  reason  for  this  rule  is  thus  well  stated  in  Mani- 
gault V.  Springs,  supra:    "It  is  the  settled  law  of  this  court 
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that  the  interdiction  of  statutes  impairing  the  obligation  of 
contracts  does  not  prevent  the  State  from  exercising  such 
powers  as  are  vested  in  it  for  the  promotion  of  the  common 
weal  or  are  necessary  for  the  general  good  of  the  public, 
though  contracts  previously  entered  into  between  individu- 
als may  thereby  be  affected.  This  power,  which  in  its  vari- 
ous ramifications  is  known  as  the  police  power,  is  an  exer- 
cise of  the  sovereign  right  of  the  government  to  protect  the 
lives,  health,  morals,  comfort  and  general  welfare  of  the 
people  and  is  paramount  to  any  rights  under  contracts  be- 
tween individuals.  Familiar  instances  of  this  are  where 
parties  enter  into  contracts,  perfectly  lawful  at  the  time,  to 
sell  liquor,  operate  a  brewery  or  distillery  or  carry  on  a  lot- 
tery, all  of  which  are  subject  to  impairment  by  a  change 
of  policy  on  the  part  of  the  State  prohibiting  the  establish- 
ment or  continuance  of  such  traffic, — in  other  words,  that 
parties  by  entering  into  contracts  may  not  estop  the  legis- 
lature from  enacting  laws  intended  for  the  public  good." 
The  condition  contained  in  this  deed  was  therefore  subject 
to  such  regulation  as  might  thereafter  be  made  by  the  State 
in  the  exercise  of  its  police  power.  Appellant  dealt  with 
the  railroad  company  knowing  that  it  was  a  public  utility 
and  that  any  contract  made  with  it  relating  to  its  service 
was  subject  to  alteration  or  abrogation  by  the  State  in  its 
exercise  of  that  police  power. 

Appellant  contends  that  inasmuch  as  the  record  does  not 
show  affirmatively  that  the  schedules  provided  by  section  37 
of  the  Public  Utilities  act  were  on  file  said  section  37  does 
not  prohibit  the  issuance  of  free  transportation  to  appellant. 
This  point  is  not  well  taken.  It  appears  from  the  record 
that  appellees  were  operating  railroads,  and  section  35  re- 
quires the  filing  of  the  schedules  before  the  operation  of 
the  road  or  the  rendering  of  any  service.  It  was  not  nec- 
essary for  appellees  to  go  further  in  their  proof,  as,  under 
this  state  of  the  record,  the  legal  presumption  must  prevail 
that  appellees  filed  their  schedules  as  provided  by  section  35. 
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The  condition  contained  in  the  conveyance  having  been 
rendered  void  by  the  enactment  of  the  Public  Utilities  act 
and  its  performance  thereby  excused,  the  court  properly  ren- 
dered judgment  against  appellant  for  costs,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


(No.  1 1807. — Judgment  affirmed.) 
MiCHAEi.  J.  Kenna,  Defendant  in  Error,  vs.  The  Cai.u- 
MET,  Hammond  and  Southeastern  Railroad  Com- 
pany, Plaintiff  in  Error. 

Opinion  filed  June  20,  ipi8 — Leave  to  Hie  petition  for  rehearing 
denied  October  2,  ipi8. 

1.  Carriers — who  is  a  common  carrier,  A  common  carrier  is 
one  who  undertakes  for  hire  to  transport  from  place  to  place  the 
goods  of  such  as  choose  to  employ  him. 

2.  Same — a  railroad  company  is  a  common  carrier,  A  railroad 
corporation  exercising  all  of  its  franchises  is  a  common  carrier, 
and  the  fact  that  its  facilities  are  limited  in  the  beginning,  so  as 
to  enable  it  to  serve  only  a  few  or  only  a  single  customer,  does  not 
change  the  character  of  the  corporation ;  nor  does  the  fact  that  it 
never  extends  its  facilities  so  as  to  render  more  general  service 
to  the  public. 

3.  Same — a  railroad  company  is  a  quasi  public  corporation.  A 
corporation  organized  under  the  general  Railroad  act  is  not  a  mere 
private  corporation,  but  its  franchise  and  all  its  property  are  af- 
fected with  a  public  interest,  and  it  is  a  quasi  public  corporation. 

4.  Same — railroad  corporation  cannot  be  organised  for  private 
transportation.  A  corporation  cannot  be  organized  under  the  gen- 
eral Railroad  act  for  any  purpose  other  than  the  transportation  of 
goods  and  persons  for  the  public,  and  it  cannot  be  organized  for 
the  purpose  of  private  transportation 

5.  Same — when  corporation  operating  system  of  internal  track- 
age is  a  common  carrier.  A  system  of  internal  trackage  constructed 
and  operated  by  an  industrial  corporation  for  its  own  business  is  a 
plant  facility  which  does  not  make  the  corporation  a  common  car- 
rier, but  where  the  system  is  operated  by  an  independent  corpora- 
tion organized  under  the  general  Railroad  act,  which,  in  addition 
to  the  service  rendered  in  the  operation  of  the  plant,  also  delivers 
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to  connecting  lines  the  product  of  the  plant  consigned  to  customer* 
and  receives  from  such  lines  and  brings  in  material  required  by  the 
plant,  the  railroad  corporation  is  a  common  carrier. 

6.  Same — the  Federal  Safety  Appliance  act  excludes  the  appli- 
cation of  the  Workmen's  Compensation  act — inter-State  commerce. 
The  Federal  Safety  Appliance  act  applies  to  an  employee  of  an 
inter-State  railroad  though  he  is  not  engaged  in  inter-State  com- 
merce, and  excludes  the  application  of  the  Workmen's  Compensa- 
tion act  in  all  cases  in  which  the  former  act  is  applicable,  as  the 
Compensation  act  would  substitute  not  only  a  different  remedy  for 
the  employee  but  also  a  different  thing  for  him  to  recover,  the  right 
of  recovery  under  the  Federal  act  being  for  compensatory  damages 
for  the  loss  sustained  and  not  for  a  sum  based  on  wages  earned. 

7.  Trial — when  defendant  cannot  object  that  plaintiff's  coun- 
sel added  personal  opinion  to  argument.  The  personal  opinion  of 
counsel  and  the  weight  of  his  professional  judgment  are  not  proper 
to  be  considered  by  the  jury  in  arriving  at  their  verdict,  which  must 
be  based  on  the  evidence  and  the  instructions,  but  an  expression  of 
opinion  by  plaintiff's  counsel,  brought  about  by  an  improper  state- 
ment of  opinion  by  defendant's  counsel,  cannot  be  complained  of. 

8.  Same — zvhen  reference  to  plaintiff  as  ''this  one-armed  man" 
is  not  prejudicial.  Where  the  plaintiff  in  a  personal  injury  suit  is 
present  during  his  counsel's  argument,  so  that  the  jury  can  see 
that  his  hand  has  been  amputated  three  inches  above  the  wrist  as 
the  result  of  his  injury,  the  defendant  is  not  prejudiced  by  plain- 
tiff's counsel  alluding  to  his  client  as  "this  one-armed  man." 

9.  Evidence — right  to  cross-examine  expert  witness  to  test  his 
knowledge  and  fairness.  Where  an  expert  in  the  manufacture  of 
an  automatic  car  coupler  has  testified,  in  answer  to  a  hypothetical 
question  based  on  assumed  conditions  of  the  coupler,  that  certain 
results  would  follow,  opposing  counsel  have  the  right,  on  cross- 
examination,  to  vary  the  hypothesis  and  obtain  his  opinion  as  to 
the  results  which  would  follow  under  the  changed  conditions. 

10.  Instructions — zvhen  instructions  setting  out  sections  of  the 
statute  are  not  misleading.  In  an  action  based  upon  the  Federal 
Safety  Appliance  and  the  Employers'  Liability  acts,  instructions 
setting  out  the  sections  of  the  statute  applicable  to  the  case  are  not 
misleading,  v^ere  the  instructions  do  not  purport  to  direct  a  ver- 
dict and  where  other  instructions  fully  inform  the  jury  as  to  the 
application  of  the  rules  of  law  established  by  such  statutes. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding. 
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F.  J.  Canty,  and  P.  L.  McArdi^e,  (Ryan,  Condon  & 
Livingston,  of  counsel,)  for  plaintiff  in  error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
Michael  J.  Kenna,  a  switchman  in  the  employ  of  the 
Calumet,  Hammond  and  Southeastern  Railroad  Company, 
recovered  a  judgment  for  $10,000  in  the  circuit  court  of 
Cook  county  for  the  loss  of  his  hand  by  being  crushed  be- 
tween two  cars  on  the  tracks  of  the  company  within  the 
plant  of  the  By-Products  Coke  Corporation.  The  railroad 
company  appealed  to  the  Appellate  Court,  where  the  judg- 
ment was  affirmed,  and  the  record  has. been  brought  before 
us  for  review  by  writ  of  certiorari. 

The  case  was  submitted  to  the  jury  on  two  counts,  the 
first  of  which  charged  the  defendant  with  a  violation  of 
the  Federal  Safety  Appliance  act  in  switching  and  using 
in  inter-State  commerce  a  car  equipped  with  an  automatic 
coupler  of  such  defective  construction  and  condition  that  it 
could  not  be  coupled  from  the  side  without  the  necessity  of 
a  man  going  between  the  cars.  The  second  count  charged 
that  the  plaintiff's  injury  was  caused  by  tlie  conductor's 
negligence  in  causing  another  car  to  be  run  against  stand- 
ing cars  while  the  plaintiff  was  between  two  of  them,  and 
is  founded  on  the  Federal  Employers'  Liability  act.  Both 
counts  allege  that  the  defendant  was  a  common  carrier  and 
engaged  in  inter-State  commerce.  This  was  an  allegation 
which  was  essential  for  the  plaintiff  to  sustain  by  the  evi- 
dence, and  the  plaintiff  in  error  insists  that  he  did  not  do 
this.  At  the  conclusion  of  all  the  evidence  the  plaintiff  in 
error  asked  for  an  instruction  finding  for  the  defendant, 
which  was  refused,  and  the  court,  among  other  instructions, 
gave  to  the  jury  one  that  the  defendant  was  a  common  car- 
rier by  railroad  both  before  and  at  the  time  of  the  plain- 
tiff's injuries. 
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The  plaintiff  in  error  was  organized  under  the  general 
Railroad  act  to  construct  a  railroad  commencing  at  a  point 
in  Chicago,  in  Cook  county,  north  of  Lake  Calumet,  run- 
ning thence  southerly  along  a  line  east  of  Lake  Calumet, 
thence  southeasterly  to  a  line  between  the  States  of  Illinois 
and  Indiana,  and  also  commencing  at  some  point  on  the 
line  just  described  east  of  Lake  Calumet  and  running  thence 
northeasterly  across  the  Calumet  river  to  the  shore  of  Lake 
Michigan.  The  only  railroad  which  the  plaintiff  in  error 
operated  consisted  of  a  network  of  switch  tracks  within  the 
By-Products  Coke  Corporation's  plant.  There  were  about 
five  miles  of  these  tracks.  They  were  of  standard  gauge, 
and  the  company  owned  three  locomotives,  which  were  op- 
erated each  with  a  crew  of  five  men.  These  tracks  were  in- 
cluded within  a  fence  enclosing  the  plant  of  the  By-Products 
Coke  Corporation  and  connected  with  a  delivery  track  of 
the  New  York,  Chicago  and  St.  Louis  railroad  called  the 
inner  belt,  within  the  enclosure,  and  with  a  delivery  track 
of  the  Belt  Railroad  of  Chicago  just  outside  the  fence 
and  across  a  street.  It  does  not  appear  from  the  evidence 
whether  this  connecting  track  crossing  the  street  belonged 
to  the  plaintiff  in  error  or  the  Belt  railroad.  The  only  busi- 
ness of  the  plaintiff  in  error  consisted  in  switching  cars  for 
the  coke  corporation  between  the  tracks  within  the  plant  and 
the  two  belt  railroads,  and  it  switched  all  cars  received  or 
shipped  by  that  corporation.  Its  engines  never  went  be- 
yond its  own  tracks  and  the  delivery  tracks.  The  only  ac- 
cess to  its  tracks  was  over  the  property  of  tlie  By-Products 
Coke  Corporation.  The  plaintiff  in  error  received  about 
one  hundred  cars  a  day  coming  from  and  going  to  places 
in  different  States.  It  received  them  from  and  delivered 
them  to  the  belt  railroads  on  their  delivery  tracks.  It  served 
no  other  purpose  or  corporation,  and  from  the  situation  of 
its  tracks  it  was  not  possible  for  it  to  do  so  or  for  any  per- 
son to  have  any  access  to  its  tracks  for  any  other  purpose. 
It  was  physically  impossible  for  it  to  accept  cars  for  de- 
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livery  except  to  or  from  the  coke  corporation.  The  plain- 
tiff in  error  contends  that  it  is  not  a  common  carrier  but 
a  mere  plant  facility  of  the  coke  corporation,  incapable  of 
serving  the  general  public  on  account  of  the  location  of  its 
lines  within  the  premises  of  that  company. 

A  common  carrier  is  one  who  undertakes  for  hire  to 
transport  from  place  to  place  the  goods  of  such  as  choose 
to  employ  him.  Railroad  companies  are  under  obligation 
to  receive  and  transport  all  goods  which  may  be  offered  to 
them  for  that  purpose,  though  they  are  not  bound  to  receive 
goods  at  places  on  their  line  where  they  have  no  facilities 
for  doing  so.  A  railroad  corporation  exercising  all  its  fran- 
chises is  a  common  carrier.  The  law  authorizes  the  incor- 
poration of  railroad  companies  for  no  other  purpose  than 
the  carriage  of  goods  and  passengers.  Their  other  pow- 
ers are  all  incidental  to  this  purpose.  They  are  not  mere 
private  corporations,  but  their  franchises,  together  with  all 
their  other  property,  is  affected  with  a  public  interest  and 
they  are  quasi'pnhlic  corporations.  Railroad  companies, 
while  organized  as  private  investments  for  the  profit  of 
their  shareholders,  assume  certain  obligations  to  the  pub- 
lic, among  which  is  the  devotion  of  their  property  to  the 
use  of  the  public.  Because  of  their  public  character  they 
are  authorized  to  exercise  a  part  of  the  sovereign  power  of 
the  State, — that  is,  the  power  of  eminent  domain,  without 
which  no  railroad  corporation  can  be  organized  under  the 
statute.  A  railroad  corporation,  therefore,  cannot  be  or- 
ganized for  any  other  purpose  than  the  transportation  of 
goods  and  persons  for  the  public.  It  cannot  be  organized 
for  the  purpose  of  private  transportation.  When  it  engages 
in  the  business  of  transportation  it  does  so  only  by  virtue 
of  its  charter,  by  reason  of  the  fact  that  it  is  authorized, 
as  a  common  carrier,  to  engage  in  that  business.  The  fact 
that  its  facilities  are  limited  in  the  beginning  so  as  to  enable 
it  to  serve  only  a  few  or  only  a  single  customer  does  not 
change  the  character  of  the  corporation,  nor  does  the  fact 
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that  it  never  extends  its  facilities  so  as  to  render  more  gen- 
eral service  to  the  public.  It  is  the  right  of  the  public  to 
use  the  road  and  demand  service,  and  not  the  extent  of  the 
business,  which  determines  its  character.  In  fact,  the  ser- 
vices rendered  by  the  plaintiff  in  error  to  its  single  customer 
were  those  of  a  common  carrier.  Through  its  connections 
with  the  belt  lines  it  received,  and  it  was  under  obligation 
to  receive,  cars  consigned  from  four  different  railroads  by 
anyone  desiring  to  ship  to  the  By-Products  Coke  Corpora- 
tion from  the  State  of  Illinois  and  other  States,  transported 
them  within  the  plant  of  the  coke  corporation  and  there  de- 
livered them  to  the  consignee,  receiving  pay  for  this  service 
as  a  part  of  tlie  general  freight  rate  paid  by  the  shipper  for 
the  whole  carriage,  from  its  beginning  to  delivery  to  the  con- 
signee. The  plaintiff  in  error  also  received  from  the  coke 
corporation,  within  its  plant,  for  transportation,  cars  in- 
tended for  consignees  in  various  places  in  the  State  of  Illi- 
nois and  other  States,  transported  them  to  the  delivery 
tracks  of  the  belt  lines  and  there  delivered  them  to  the  con- 
necting carriers  for  transportation  to  the  consignees.  The 
plaintiff  in  error  was  under  obligation  to  deliver  these  cars 
to  the  connecting  carriers  and  the  connecting  carriers  were 
bound  to  receive  and  transport  them.  Neither  the  ownership 
of  the  stock  of  the  plaintiff  in  error  nor  the  contract  under 
which  the  railroad  was  constructed  and  operated  appears  in 
the  record,  but  whatever  these  were,  the  plaintiff  in  error  is 
not  the  coke  corporation  but  a  different  and  independent 
corporation,  which  might  have  issued  a  through  bill  of  lad- 
ing for  the  transportation  of  these  cars.  In  fact,  at  the 
time  of  the  injury  to  the  defendant  in  error  it  did  receive 
for  its  pay  a  part  of  the  through  freight  rate,  though  sub- 
sequently it  was  not  allowed  to  make  any  charge  against 
the  connecting  carrier  for  freight  going  outside  the  State. 
In  Devine  v.  Chicago  and  Calumet  River  Railroad  Co. 
259  111.  449,  the  defendant's  railroad  was  of  the  same  char- 
acter as  that  of  the  plaintiff  in  error,  consisting  of  a  series 
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of  tracks  connecting  the  buildings  of  the  Western  Steel  Car 
and  Foundry  Company  with  the  tracks  of  railroad  com- 
panies outside  of  the  grounds  of  the  car  and  foundry  com- 
pany. The  tracks  were  owned  by  the  car  and  foundry  com- 
pany and  were  operated  by  the  Chicago  and  Calumet  River 
Railroad  Company  under  a  lease,  the  railroad  company  do- 
ing tlie  same  kind  of  service  as  the  plaintiff  in  error  in  this 
case.  A  switchman  in  the  employ  of  the  railroad  company 
was  killed  and  his  administrator  sued  the  company,  charg- 
ing a  violation  of  the  Federal  Safety  Appliance  act.  A 
recovery  was  sustained,  the  court  holding  that  the  railroad 
company  was  engaged  in  inter-State  commerce,  assuming 
the  apparent  fact  that  it  was  a  common  carrier  and  amen- 
able to  the  Federal  Safety  Appliance  act. 

In  the  case  of  Koelle  v.  Knecht,  99  111.  396,  cited  by  tlie 
plaintiff  in  error,  the  private  switch  in  question  was  not 
owned  by  the  railroad  company  or  operated  by  it  as  a  part 
of  its  railroad  but  was  constructed  upon  the  grounds  of  in- 
dividual owners  for  their  private  use.  It  was  held  that  an 
owner  who  had  granted  a  right  of  way  for  the  switch  track 
over  his  land  had  no  right  to  use  it  over  the  land  of  an- 
other owner  lying  between  the  first  owner's  land  and  the 
railroad  with  which  the  switch  was  connected,  and  that  the 
constitutional  provision  declaring  all  railroads  to  be  public 
highways,  free  to  all  persons  for  the  transportation  of  their 
persons  or  property,  did  not  refer  to  private  structures  built 
by  individuals  on  their  own  lands  and  used  to  subserve  their 
individual  and  private  interests.  The  track  involved  in  the 
case  of  Sholl  Bros.  v.  Peoria  and  Pekin  Union  Railway  Co. 
276  111.  267,  was  of  the  same  character. 

A  system  of  internal  trackage  constructed  and  operated 
by  an  industrial  corporation  to  meet  the  necessities  of  its 
business  in  the  processes  of  manufacture  may  be  regarded 
as  a  plant  facility  and  does  not  make  the  corporation  a  com- 
mon carrier.  Where,  however,  the  system  is  operated  by 
an  independent  corporation  organized  as  a  common  carrier, 
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which,  in  addition  to  the  service  rendered  in  the  industrial 
operation  of  the  plant,  also  engages  in  the  transportation 
in  commerce  of  the  product  of  the  plant  to  customers  and 
of  the  material  required  by  the  plant  in  the  conduct  of  its 
business  from  all  shippers  to  the  plant,  such  additional  ser- 
vice is  that  of  a  common  carrier.  The  fact  that  under  its 
discretionary  power  over  joint  rates  the  Inter-State  Com- 
merce Commission  may  have  refused  to  allow  the  company 
to  participate  in  the  through  rate  because  such  participation 
would  create  an  unjust  discrimination  does  not  establish 
tliat  the  company  is  not  a  common  carrier  within  the  mean- 
ing of  the  Safety  Appliance  act.  Under  the  evidence  the 
plaintiff  in  error  was  a  common  carrier  and  the  court  prop- 
erly so  instructed  the  jury. 

The  plaintiff  in  error  filed  a  special  plea  alleging  that 
both  the  plaintiff  and  the  defendant  were  subject  to  the 
Workmen's  Compensation  act,  and  showed  that  the  plain- 
tiff in  error  had  accepted  the  provisions  of  the  act  and  that 
the  defendant  in  error  had  not  declined  them.  It  is  insisted 
that  the  compensation  provided  by  the  Workmen's  Compen- 
sation act  was  the  defendant  in  error's  exclusive  remedy. 
On  the  other  hand,  it  is  contended  that  the  Federal  Safety 
Appliance  act  excludes  the  application  of  the  Workmen's 
Compensation  act.  It  is  conceded  that  the  Federal  Employ- 
ers' Liability  act  excludes  the  application  of  the  Workmen's 
Compensation  act  in  all  cases  in  which  the  former  act  is 
applicable.  (Staley  v.  Illinois  Central  Railroad  Co.  268  111. 
356 ;  New  York  Central  Railroad  Co,  v.  IVinfield,  244  U.  S. 
147.)  The  Safety  Appliance  act  is  equally  exclusive.  In 
Texas  and  Pacific  Raikvay  Co.  v.  Rigsby,  241  U.  S.  33,  and 
San  Antonio  and  Aransas  Pass  Raihvay  Co.  v.  Wagner, 
id.  476,  it  was  held  that  a  violation  of  the  Safety  Appliance 
act  gave  an  injured  employee  a  right  of  action  even  though 
he  was  not  at  the  time  of  the  injury  engaged  in  inter-State 
commerce.  In  the  first  case  cited  it  was  said  that  "the  in- 
ference of  a  private  right  of  action  in  the  present  instance 


Digitized  by 


Google 


Oct '18.]  Kenna  r.  C,  H.  &  S.E.  R.R.  Co.  809 

IS  rendered  irresistible  by  tlie  provision  of  section  8  of  the 
act  of  1893  ^^t  2Ln  employee  injured  by  any  car,  etc.,  in 
use  contrary  to  the  act  shall  not  be  deemed  to  have  assumed 
the  risk  and  by  the  language  above  cited  from  the  proviso 
in  section  4  of  the  1910  act."  The  proviso  referred  to  re- 
lieved carriers  from  the  statutory  penalties  while  hauling  a 
car  to  the  nearest  available  point  for  repairs,  but  expressly 
declared  that  it  should  not  be  construed  to  relieve  in  any 
remedial  action  for  the  death  or  injury  of  any  railroad  em- 
ployee caused  to  such  employee  by  reason  of  or  in  connec- 
tion with  the  movement  of  such  car  with  equipment  which 
is  defective  or  insecure  or  not  maintained  in  accordance  with 
the  requirements  of  the  act.  It  was  further  said  in  that 
case :  "Congress  having  entered  this  field  of  regulation,  it 
follows  from  the  paramount  character  of  its  authority  that 
State  regulation  of  the  subject  matter  is  excluded.  (South- 
ern Railroad  Co.  v.  Railroad  Conu  22JS  U.  S.  439 ;  59  L.  ed. 
661;  35  Sup.  Ct.  Rep.  304.)  Without  the  express  leave 
of  Congress  it  is  not  possible,  while  the  Federal  legislation 
stands,  for  the  States  to  make  or  enforce  inconsistent  laws 
giving  redress  for  injuries  to  workmen  or  travelers  occa- 
sioned by  the  absence  or  insecurity  of  such  safety  devices, 
any  more  than  laws  prescribing  the  character  of  the  ap- 
pliances that  shall  be  maintained  or  imposing  penalties  for 
failure  to  maintain  them ;  for  the  consequences  that  follow 
a  breach  of  the  law  are  vital  and  integral  to  its  effect  as  a 
regulation  of  conduct,  liability  to  private  suit  is  or  may  be 
as  potent  a  deterrent  as  liability  to  public  prosecution,  and 
in  this  respect  there  is  no  distinction  dependent  on  whether 
the  suitor  was  injured  while  employed  or  traveling  in  one 
kind  of  commerce  rather  than  the  other.  Hence,  while  it 
may  be  conceded  for  the  purposes  of  the  argument  that  the 
mere  question  of  compensation  to  persons  injured  in  intra- 
state commerce  is  of  no  concern  to  Congress,  it  must  be 
held  that  the  liability  of  inter-State  carriers  to  pay  such 
compensation  because  of  their  disregard  of  regulations  es- 
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tablished  primarily  for  safeguarding  commerce  between  the 
States  is  a  matter  within  the  control  of  Congress,  for  un- 
less persons  injured  in  intra-State  commerce  are  to  be  ex- 
cluded from  the  benefit  of  a  remedial  action  that  is  provided 
for  persons  similarly  injured  in  inter-State  commerce, — 
a  discrimination  certainly  not  required  by  anything  in  the 
constitution, — remedial  actions  in  behalf  of  intra-State  em- 
ployees and  travelers  must  either  be  governed  by  the  acts 
of  Congress  or  else  be  left  subject  to  regulation  by  the 
several  States,  with  probable  differences  in  the  law  material 
to  its  effect  as  regulatory  of  the  conduct  of  the  carrier. 
We  are  therefore  brought  to  the  conclusion  that  the  right 
of  private  action  by  an  employee  injured  while  engaged  in 
duties  unconnected  with  inter-State  commerce  but  injured 
through  a  defect  in  a  safety  appliance  required  by  the  act 
of  Congress  to  be  made  secure  has  so  intimate  a  relation 
to  the  operation  of  the  act  as  a  regulation  of  commerce 
between  the  States  that  it  is  within  the  constitutional  grant 
of  authority  over  that  subject." 

It  is  argued  that  the  Workmen's  Compensation  act  does 
not  conflict  with  or  abrogate  any  of  the  provisions  of  the 
Safety  Appliance  act  but  only  changes  the  remedy.  The 
Safety  Appliance  act  by  irresistible  inference,  as  held  by 
the  Supreme  Court  of  the  United  States,  confers  a  private 
right  of  action  for  the  death  or  injury  of  an  employee 
caused  by  a  violation  of  its  terms.  This  right  of  action 
was  to  recover  compensatory  damages  for  the  loss  suffered. 
The  Workmen's  Compensation  act  would  take  away  this 
right  of  action  and  confer  instead  a  right  to  a  sum  fixed 
by  statute  without  regard  to  the  damages  in  the  particular 
cases  except  by  reference  to  the  wages  which  the  employee 
was  then  earning  in  his  particular  employment.  The  Work- 
men's Compensation  act  substitutes  not  a  different  remedy 
for  the  employee  but  a  different  thing  for  him  to  recover. 

The  contentions  that  Congress  has  no  power  to  legislate 
with  reference  to  the  relation  of  master  and  servant  between 
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an  inter-State  railroad  and  an  intra-State  employee,  and 
that  the  act  of  Congress  in  giving  a  right  of  action  for  the 
death  or  injury  of  an  employee  does  not  prevent  legislation 
by  the  several  States  with  reference  to  the  measure  of  com- 
pensation, are  answered  by  the  language  quoted  from  the 
case  of  Texas  and  Pacific  Railway  Co,  v.  Rigsby,  supra, 
and  the  case  of  Southern  Railway  Co.  v.  United  States, 
222  U.  S.  20. 

It  is  not  insisted  that  there  was  no  evidence  which  re- 
quired the  questions  whether  the  coupler  was  defective  and 
whether  the  defect  was  the  proximate  cause  of  the  injury 
to  be  submitted  to  the  jury.  The  court  properly  refused 
to  direct  a  verdict  for  the  defendant. 

Complaint  is  made  of  the  alleged  misconduct  of  coun- 
sel for  the  defendant  in  error  in  the  course  of  the  trial  and 
many  supposed  instances  are  cited  in  the  brief  of  the  plain- 
tiff in  error.  Some  of  them  are  unimportant  but  in  other 
instances  there  was  room  for  just  criticism  of  counsel's  con- 
duct,— no  more,  however,  on  the  part  of  the  defendant  in 
error  than  on  that  of  the  plaintiff  in  error.  In  the  course 
of  his  closing  argument  counsel  for  the  defendant  in  error 
solemnly  declared  to  the  jury,  upon  his  word  of  honor  as 
a  man  and  as  a  lawyer,  that  Jie  thought  his  client  had  a 
good  case.  This  was  grossly  improper,  for  the  personal 
opinion  of  the  counsel  in  a  cause  and  the  weight  and  in- 
fluence of  his  professional  judgment  are  not  proper  to  be 
considered  by  the  jury  in  arriving  at  their  verdict,  which 
must  be  determined  by  the  evidence  and  the  law  as  given 
in  the  instructions  of  the  court.  Counsel  recognized  the 
impropriety  by  stating  that  he  had  no  right  to  express  a 
personal  opinion  except  in  reply  to  the  statement  by  oppos- 
ing counsel  of  his  personal  opinion.  In  fact,  the  counsel 
for  the  defendant  in  his  argument  had  stated  his  personal 
conviction  that  the  plaintiff  had  not  proved  his  case  and 
that  the  defendant  had  proved  its  innocence.  The  reply 
of  the  plaintiff's  counsel  was  perhaps  more  solemn,  decided 
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and  emphatic  than  the  expression  of  the  defendant's  coun- 
sel and  was  accompanied  by  some  remarks  reflecting  upon 
the  latter's  conduct  in  the  trial,  but  it  was  brought  about 
by  the  improper  statement  of  the  defendant's  counsel,  and 
the  defendant's  counsel,  who  first  offended  in  this  regard, 
cannot  complain  that  the  plaintiff's  counsel  put  his  personal 
opinion  against  that  of  the  defendant's  counsel. 

The  plaintiff's  counsel  several  times  alluded  to  his  client 
as  "this  one-armed  man."  The  plaintiff  was  present  at  the 
time,  his  hand  was  amputated  three  inches  above  the  wrist, 
the  jury  could  see  that  he  was  a  one-armed  man,  and  the 
defendant  could  not  be  prejudiced  by  referring  to  the  pat- 
ent fact  that  he  was  a  one-armed  man  when  the  loss  of 
his  hand  was  the  injury  sued  for. 

The  conduct  of  counsel  in  the  course  of  the  examina- 
tion of  witnesses  and  his  remarks  made  during  the  trial  are 
criticised  in  a  number  of  instances.  The  trial  lasted  sev- 
eral days  and  was  closely  contested.  There  was  some  asper- 
ity on  either  side  in  the  examination  and  cross-examination 
of  witnesses,  in  the  making  of  objections  and  in  argument, 
but  no  error  was  committed  by  the  court  and  there  was  no 
misconduct  of  counsel  which  affected  the  verdict  or  should 
cause  a  reversal  of  the  judgment.  Such  misconduct  as  oc- 
curred was  about  equally  divided. 

The  defendant  called  as  a  witness  an  expert  car-equip- 
ment engineer  to  testify  in  regard  to  the  R.  E.  Janney  coup- 
ler. After  describing  the  mechanical  construction  of  the 
coupler,  (referring  to  a  model  which  was  introduced  in 
evidence,)  in  response  to  a  hypothetical  question  he  stated 
that  in  his  opinion  if  an  examination  of  the  knuckle  dis- 
closes that  the  knuckle  is  not  worn,  that  the  knuckle-tail 
and  knuckle-tail  stop  are  not  broken,  and  that  the  lock-pin 
is  a  new  lock-pin  and  is  not  worn  or  broken,  the  lock-pin 
could  not  fall  behind  the  knuckle  when  the  knuckle  was 
open.  On  cross-examination  he  was  asked:  "If  that  lug 
is  worn, — say  half  of  that  face  worn  off, — then  it  will 
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open  up  enough  to  let  the  pin  drop  right  down  behind  the 
knuckle,  won't  it?"  An  objection  to  this  question  oh  the 
ground  that  it  was  not  cross-examination  and  not  based  on 
the  evidence  was  overruled,  and  the  witness  answered  "yes." 
To  another  similar  question  the  further  objection  was  made 
and  overruled  that  it  was  not  a  question  for  an  expert.  The 
witness  having  expressed  the  opinion,  on  a  certain  hypothe- 
sis, that  the  pin  could  not  drop  behind  the  knuckle,  it  was  the 
right  of  the  other  side  to  vary  the  hypothesis  and  ascertain 
what  circumstances  would  affect  the  opinion  of  the  witness. 
He  was  an  expert  in  the  employ  of  the  manufacturers  of 
the  coupler,  and  the  plaintiff  was  not  restricted  in  cross- 
examination  to  the  facts  shown  to  exist  but  could  test  the 
witness'  knowledge  and  fairness  by  inquiry  as  to  whether 
his  opinion  would  be  affected  by  a  change  of  conditions. 

Objection  is  made  to  the  giving  of  instructions  2  and  4, 
the  first  of  which,  after  reciting  in  substance  the  provisions 
of  sections  i  and  3  of  the  Employers'  Liability  act,  con- 
cluded by  setting  out  in  full  section  4,  declaring  that  in  any 
action  against  any  carrier,  under  the  provisions  of  the  act, 
for  the  injury  or  death  of  an  employee,  such  employee  shall 
not  be  held  to  have  assumed  the  risk  of  his  employment  in 
any  case  where  the  violation  by  such  common  carrier  of 
any  United  States  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death  of  such  employee. 
Instruction  No.  3  stated  the  provisions  of  section  2  of  the 
Safety  Appliance  act  requiring  cars  to  be  equipped  with 
automatic  couplers,  and  instruction  No.' 4  stated,  substan- 
tially in  the  language  of  section  8  of  that  act,  that  any  em- 
ployee injured  by  any  locomotive  car  or  train  in  use  con- 
trary to  the  provisions  of  the  act  shall  not  be  deemed  to 
have  assumed  the  risk.  The  objection  urged  against  these 
instructions  is  that  they  were  misleading  because  they  con- 
tained no  explanation  or  limitation  to  the  negligence  charged 
in  the  declaration  and  sustained  by  the  proof.  The  instruc- 
tions did  not  direct  a  verdict  but  only  stated  the  rules  of  law 
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established  by  the  statute  which  must  control  the  delibera- 
tions of  the  jury.  In  the  application  of  these  rules  the  jury 
were  told  in  other  instructions  that  the  plaintiff  could  not 
recover  under  the  first  count  of  the  declaration  if  the  coup- 
ler in  question  was  not  defective  or  improperly  constructed, 
nor  under  the  second  count  unless  he  has  proved  that  his 
injuries  were  the  result  of  some  act  of  negligence  on  the 
part  of  the  defendant  or  its  conductor  charged  in  the  sec- 
ond count,  and  that  as  to  the  second  count  he  must  prove 
that  the  conductor  negligently  caused  or  permitted  a  car 
to  be  kicked  against  the  car  in  question.  The  jury  were 
further  told  that  before  the  plaintiff  can  recover  the  jury 
must  find  that  the  defendant  was  guilty  of  either  one  of 
the  specific  charges  of  negligence  in  the  plaintiff's  declara- 
tion, and  that  the  instructions  should  be  regarded  as  a  con- 
nected body  and  applied  to  the  facts  as  a  whole  and  not 
detached  or  separated  any  one  instruction  from  the  others. 
In  Devine  v.  Chicago,  Rock  Island  and  Pacific  Railway  Co, 
266  111.  248,  the  objection  made  to  these  instructions  was 
considered  and  held  invalid. 

It  is  said  that  the  jury  might  infer  from  the  last  sen- 
tence of  instruction  No.  2  that  the  Employers'  Liability  act 
was*  a  statute  enacted  for  the  safety  of  employees,  and  that 
therefore  the  plaintiff  could  not  be  charged  with  assuming 
the  risk  of  the  conductor's  negligence  charged  in  the  second 
count,  which  is  based  on  the  Employers'  Liability  act.  The 
jury  could  not,  however,  have  drawn  such  an  inference,  for 
they  were  expressl)'  informed  in  other  instructions  that  the 
doctrine  of  assumed  risk  did  apply  to  the  second* count. 

The  other  objections  to  instructions  have  been  answered 
by  what  has  already  been  said  on  the  question  whether  or 
not  the  plaintiff  in  error  was  a  common  carrier. 

The  judgment  will  be  affirmed.   ^„^^„^^„^  ^^^„^^^_ 
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(No.  1 1 559. — ^Writ  denied.) 
The  PeopLtK  ex  reL  Maclay  Hoyne,  State's  Attorney,  Peti- 
tioner, vs.  J.  R.  Newcomer,  Judge,  et  al.  Respondents. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  igi8, 

1.  State's  attorneys — power  of  State's  attorney  to  enter  nolle 
prosequi  is  matter  of  practice.  In  England  the  Attorney  General 
was  the  representative  of  the  crown  and  the  power  to  enter  a  nolle 
prosequi  at  his  own  discretion  was  a  prerogative  of  the  office  to 
which  there  was  no  limitation,  but  the  power  of  a  State's  attorney 
to  enter  a  nolle  prosequi  is  not  a  matter  of  substantive  law  but 
of  practice. 

2.  Same — powers  of  State's  attorney  are  not  co-extensive  with 
those  of  the  Attorney  General,  A  State's  attorney  is  a  co^unty  offi- 
cer elected  for  and  within  the  county  to  perform  duties  enjoined 
upon  him  by  statute,  and  his  powers  are  not  co-extensive  with  those 
of  the  Attorney  General,  w.ho  is  the  chief  law  officer  of  the  State. 

3.  Same — the  State's  attorney  is  not  the  only  person  who  may 
prosecute  in  municipal  court  an  offense  punishable  by  fine.  Under 
section  27  of  the  Municipal  Court  act  criminal  offenses  punishable 
by  a  fine,  only,  may,  in  the  discretion  of  the  court,  be  prosecuted  as 
in  cases  before  justices  of  the  peace,  and  the  court  may  commit  the 
prosecution  to  a  person  other  than  the  State's  attorney  if  the  lat- 
ter declines  to  act. 

4.  Same — judge  is  not  a  mere  ministerial  officer  for  recording 
the  will  of  the  State's  attorney.  While  fhe  acts  of  a  State's  attor- 
ney are  not  purely  ministerial  but  involve  in  a  large  measure  the 
exercise  of  discretion,  yet  it  does  not  follow  that  a  judge  charged 
with  the  administration  of  the  law  has  no  authority  over  the  rec- 
ords of  his  court  but  is  a  purely  ministerial  officer  for  recording  the 
will  of  the  State's  attorney  in  the  conduct  of  criminal  cases. 

5.  Same — when  judge  cannot  be  compelled  by  mandamus  to  en- 
ter a  nolle  prosequi.  The  power  of  a  State's  attorney  to  enter  a 
nolle  prosequi  in  the  municipal  court  of  Chicago  in  a  case  where 
the  punishment  is  by  fine,  only,  is  not  absolute  but  is  subject  to 
the  approval  of  the  court,  and  on  petition  for  mandamus  by  a  State's 
attorney  to  compel  a  judge  of  the  municipal  court  to  enter  a  nolle 
prosequi  in  a  prosecution  for  violating  the  Sunday-closing  law  the 
discretion  of  the  court  cannot  be  reviewed. 

Farmer,  J.,  dissenting. 
Original  petition  for  mandamus. 
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Maclay  Royne,  State's  Attorney,  (Henry  A.  Berger, 
and  W.  W.  DeArmond,  of  counsel,)  for  petitioner. 

Samuel  A.  Ettelson,  Corporation  Counsel,  Chester 
E.  Cleveland,  and  Frank  S.  Righeimer,  for  respondent 
J.  R.  Newcomer. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

In  pursuance  of  leave  granted  on  his  motion,  Maclay 
Hoyne,  State's  attorney  of  Cook  county,  filed  his  petition 
in  the  name  of  the  People  for  a  peremptory  writ  of  man- 
damus ^'commsindmg  the  respondent  John  R.  Newcomer, 
judge  of  the  municipal  court  of  Chicago,  to  enter  of  record 
a  nolle  prosequi  to  an  information  pending  in  said  court 
on  the  complaint  of  John  McMahon  against  Herbert  Noon 
for  a  violation  of  section  259  of  division  i  of  the  Criminal 
Code,  which  reads  as  follows :  '^Whoever  keeps  open  any 
tippling  house,  or  place  where  liquor  is  sold  or  given  away, 
upon  the  first  day  of  the  week,  commonly  called  Sunday, 
shall  be  fined  not  exceeding  $200,"  and  commanding  the  re- 
spondent Frank  P.  Danisch,  clerk  of  said  court,  to  record 
the  entry  and  spread  the  same  upon  the  records  of  the  court. 
The  petition  alleged  the  pendency  of  the  prosecution,  the 
filing  in  writing  on  May  18,  1917,  of  the  nolle  prosequi, 
the  refusal  of  the  court  to  enter  the  same  and  that  no  fur- 
ther proceedings  had  been  taken  in  the  cause.  The  respond- 
ent Newcomer  answered,  admitting  the  filing  of  the  nolle 
prosequi  and  his  refusal  to  enter  the  same  but  alleging  that 
it  was  on  May  14,  191 7,  and  that  he  then  caused  an  order 
to  be  entered  of  record  in  the  cause  as  follows :  "The  court 
refuses  to  allow  the  entry  of  the  nolle  prosequi  in  this  case, 
in  which  it  is  admitted  by  the  State's  attorney  that  he  has 
made  no  investigation,  and  orders  the  case  set  for  trial  on 
July  2,  1917,  at  9:30  o'clock  A.  M."  The  answer  further 
alleged  that  there  were  pending  in  the  court  when  tlie  nolle 
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prosequi  was  presented  a  great  number  of  caces  charging 
defendants  with  violations  of  section  259,  and  that  the  re- 
fusal to  enter  the  nolle  prosequi  was  on  the  ground  that 
the  relator  had  refused  to  prosecute  that  class  of  cases  and 
had  failed  and  refused  to  prosecute  a  single  one  out  of  about 
450  cases  of  violations  of  the  section,  and  insisted  on  dis- 
missing all  of  them  without  having  investigated  the  facts 
as  to  the  guilt  of  any  of  the  parties.  A  replication  was 
filed,  denying  that  the  relator  at  any  time  or  place  admit- 
ted that  he  made  no  investigation  of  the  facts  in  the  cause 
or  that  the  nolle  prosequi  was  filed  on  May  14  but  alleging 
that  it  was  filed  on  May  18,  and  that  no  proceedings  were 
had  on  May  14  except  a  continuance  of  the  cause.  The 
rejoinder  to  the  replication  re-affirmed  that  the  State's  at- 
torney did  admit  that  he  made  no  investigation  of  the  facts 
in  the  cause,  and  issue  was  taken  on  that  fact  by  the  sur- 
rejoinder. The  court  appointed  John  T.  Richards,  a  mem- 
ber of  the  bar  of  this  court,  a  special  commissioner  to  take 
the  evidence  and  report  the  same  to  this  court,  and  the  evi- 
dence was  taken  and  reported  in  pursuance  to  the  reference. 
The  facts  proved  were  in  substance  as  follows :  A  great 
many  keepers  of  saloons  in  the  city  of  Chicago  had  been  ar- 
rested for  violating  section  259,  and  on  February  26,  191 7, 
150  such  cases  were  pending  before  another  judge  of  tlie 
municipal  court  in  which  defendants  demanded  jury  trials, 
and  an  assistant  of  the  relator  then  entered  a  nolle  prosequi 
in  each  of  those  cases  disposing  summarily  of  all  of  them. 
Cases  of  the  same  kind  continued  to  accumulate  until  April 
30,  1917,  when  there  were  about  300  pending,  and  they 
were  called  up  before  the  respondent  John  R.  Nev/comer. 
The  cases  being  called  up,  an  assistant  of  the  relator  said 
that  he  was  about  to  enter  a  nolle  prosequi  in  all  cases  in 
which  the  charge  was  a  violation  of  section  259.  There  was 
considerable  discussion  between  the  assistant  and  the  court 
as  to  whether  there  had  been  any  investigation  of  the  facts 
in  those  cases,  in  the  course  of  which  the  court  stated  that 
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a  nolle  prosequi  would  be  allowed  in  every  case  that  had 
been  investigated  and  as  to  all  those  cases  in  which  it  was 
admitted  there  had  been  no  investigation  the  nolle  prosequi 
would  be  refused.  Nothing  further  seems  to  have  been 
done  on  that  day.  On  May  14,  19 17,  there  were  further 
proceedings  concerning  the  same  cases,  and  of  practically 
the  same  nature,  before  the  respondent  Newcomer,  and  on 
May  18,  19 1 7,  when  there  were  pending  about  400  cases,  the 
case  against  Herbert  Noon  was  selected  and  a  nolle  prosequi 
filed,  which  the  court  refused  to  enter.  It  was  then  stated 
to  the  court  that  all  the  cases  had  been  investigated.  The 
facts  concerning  such  an  investigation  and  the  attitude  of 
the  relator  toward  the  same  were  as  follows : 

There  had  been  a  considerable  number  of  prosecutions 
before  justices  of  the  peace  in  the  country  districts  outside 
of  Chicago  on  complaint  of  individuals  and  there  had  been 
a  conviction  in  one  case.  The  relator  sent  an  assistant  out 
to  the  justices  and  dismissed  all  those  cases.  The  relator 
caused  an  index  card  system  to  be  made  up  of  cases  of  that 
kind  in  the  municipal  court  and  about  360  cards  were  pre- 
pared. Notices  were  sent  to  the  defendants  to  appear  be- 
fore the  relator  and  answer  various  questions,  among  which 
were  their  nationality  and  politics  and  their  defenses  to  the 
accusations  against  them.  There  were  100  or  more  state- 
ments by  the  defendants  to  the  questions,  which  statements 
were  taken  down  and  written  by  the  relator's  assistants. 
After  this  had  been  done  an  order  was  issued  on  May  2, 
19 1 7,  to  the  commanding  officers  of  the  police  force  to 
direct  policemen  having  violations  of  the  section  in  charge 
to  appear  at  the  office  of  the  relator  on  May  3.  There  were 
about  300  statements,  signed  by  police  officers  and  com- 
plaining witnesses,  presented  to  the  relator  showing  viola- 
tions of  the  law.  The  relator  presented  to  the  grand  jury 
the  cases,  and  the  grand  jury  voted  **no  bills,"  and  made  a 
very  lengthy  report  giving  the  views  of  the  grand  jury  as 
to  the  propriety  of  the  relator  prosecuting  such  cases.    The 
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conclusion  stated  by  the  grand  jury  was  that  the  cases  might 
be  adequately  dealt  with  otherwise  than  by  criminal  prose- 
cutions ;  that  they  had  inquired  into  the  power  of  the  mayor 
to  revoke  licensee  and  compared  the  penalty  with  the  loss  of 
a  license,  and  had  concluded  that  the  State's  attorney  should 
not  take  his  time  in  prosecuting  such  cases.  A  list  of  cases 
was  given  which  had  been  examined  by  the  grand  jury,  with 
the  statement  that  they  had  not  had  time  and  deemed  it 
useless  to  hear  evidence  in  other  cases,  and  the  grand  jury 
recommended  that  the  mayor  should  enforce  the  law  and 
the  relator  should  not  spend  his  time  in  that  way. 

The  statement  signed  by  police  officers  and  complaining 
witnesses  showed  clear  violations  of  the  law.  The  relator 
testified  that  he  had  never  declared  that  he  would  not  prose- 
cute violations  of  section  259,  but  that  he  refused  to  prose- 
cute them  on  account  of  the  attitude  of  the  people,  generally, 
in  Chicago,  as  shown  by  verdicts  of  juries  in  prosecutions 
conducted  by  a  former  State's  attorney  before  the  relator 
came  into  office,  in  1912 ;  that  he  viewed  these  prosecutions 
with  suspicion  because  they  were  instituted  without  consul- 
tation with  him;  that  he  had  been  informed  by  Anton  J. 
Cermak,  chief  bailiff  of  the  municipal  court,  who  was  sec- 
retary of  the  United  Societies,  that  the  keepers  of  some  sa- 
loons were  prosecuted  and  others  were  not  molested;  that 
Cermak  and  his  society  were  enemies  of  the  law  and  en- 
gaged in  preventing  its  enforcement;  that  he  did  not  believe 
the  cases  were  started  in  good  faith ;  that  in  the  prosecutions 
by  the  former  State's  attorney  before  19 12  the  attorney  rep- 
resenting the  brewers  had  been  successful  in  defeating  the 
law  by  insisting  that  the  people  in  Chicago  were  not  in  favor 
of  it  and  that  it  was  not  in  force  there ;  that  he  sent  all  the 
cases  pending  before  respondent  Newcomer  to  the  grand 
jury,  and  for  these  reasons  he  did  not  intend  to  prosecute 
the  cases. 

The  petition  alleged  as  a  conclusion  of  law  that  the  re- 
lator, by  virtue  of  his  office  as  State's  attorney  of  Cook 
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county,  has  an  absolute  right  to  enter  a  nolle  prosequi  in  any 
criminal  case  and  that  the  court  acts  in  a  purely  ministerial 
capacity  in  entering  the  nolle  prosequi  and  discharging  the 
defendant,  and  this  conclusion  of  the  law  was  denied  by  the 
answer.  The  argument  for  the  relator  in  support  of  the 
petition  is,  that  as  State's  attorney  he  possesses  all  the  pow- 
ers possessed  by  an  Attorney  General  in  England ;  that  he 
has  absolute  power  to  enter  a  nolle  prosequi  in  any  criminal 
case  at  any  time;  that  the  court  is  not  responsible  in  any 
manner  for  an  abuse  of  the  power  and  that  he  is  independent 
and  absolutely  free  from  judicial  interference  or  control; 
that  there  is  no  requirement  of  law  that  he  shall  investigate 
the  facts  of  any  case  and  no  power  in  the  court  to  require 
him  to  give  grounds  or  reasons  for  his  action,  and  that  such 
power  of  the  State's  attorney  necessarily  results  from  the 
adoption,  by  statute,  of  the  common  law  of  England  so  far 
as  the  same  is  applicable  and  of  a  general  nature. 

So  far  as  the  adoption  of  the  common  law  is  concerned, 
the  power  of  the  Attorney  General  in  England  was  not  a 
matter  of  substantive  law  but  of  practice  and  prerogative. 
He  was  the  representative  of  the  crown,  and  the  power  to 
enter  a  nolle  prosequi  in  criminal  cases  which  were  set  on 
foot  by  private  persons  was  a  prerogative  of  his  office  to 
which  there  was  no  limitation.  (Regina  v.  Allen,  i  Best 
&  S.  850 ;  Regina  v.  Dunn,  1  Car.  &  K.  730. )  Very  early 
in  the  judicial  history  of  the  United  States  it  was  held  by 
the  Supreme  Court  of  Massachusetts  in  Commonwealth  v. 
Wheeler,  2  Mass.  172,  that  the  district  attorney  had  abso- 
lute power  to  enter  a  nolle  prosequi  upon  his  official  respon- 
sibility without  the  approval  or  intervention  of  the  court; 
that  the  power  to  enter  a  nolle  prosequi  to  an  information 
was  very  ancient  but  to  indictments  it  began  in  the  latter 
end  of  the  reign  of  Charles  II,  and  that  the  district  attorney 
had  the  same  power  which  had  been  exercised  by  the  At- 
torney General  in  England.  That  decision  was  followed  in 
Commonwealth  v.  Smith,  98  Mass.  10,  Commonwealth  v. 
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Scott,  121  id.  33,  and  Lizotte  v.  Dolaska,  200  id.  327.  In 
the  latter  case  the  court  said  that  the  district  attorney,  alone, 
is  answerable  for  the  exercise  of  his  discretion,  and  it  is 
presumed  that  he  will  act  under  such  a  heavy  sense  of  obli- 
gation for  enforcement  of  the  law  and  sensitive  conscious- 
ness of  important  public  duty  that  no  wrongful  act  would 
be  committed.  While,  however,  the  general  statement  was 
made  and  repeated  that  the  district  attorney  had  the  powers 
exercised  at  common  law  by  the  Attorney  General  in  Eng- 
land, the  court  in  Commonwealth  v.  Tack,  37  Mass.  356, 
set  at  least  one  limitation  upon  such  power  by  holding  that 
after  the  jury  are  empaneled  at  the  trial  a  nolle  prosequi 
cannot  be  entered  without  the  consent  of  the  defendant. 

Quite  naturally  the  decision  of  the  Massachusetts  Su- 
preme Court  was  regarded  as  a  precedent  and  followed  in 
some  other  States,  but  generally  with  limitations  and  quali- 
fications. In  State  v.  Tufts,  56  N.  H.  137,  the  court  said 
that  the  prosecuting  officer  had  power,  by  virtue  of  his 
office,  to  enter  a  nolle  prosequi,  but  if  an  extreme  case 
should  arise,  as  where  it  should  be  made  to  appear  to  the 
court  that  the  prosecuting  officer  is  acting  corruptly,  the 
court  may  be  justified  in  refusing  to  permit  a  nolle  prose- 
qui to  be  entered  until  the  public  authorities  might  remedy 
the  evil.  In  Rogers  v.  Hill,  2  R.  I.  496,  the  power  was  con- 
ceded to  the  Attorney  General  by  virtue  of  the  constitution 
and  a  practice  existing  long  anterior  to  the  adoption  of  the 
constitution.  In  Georgia,  by  statute,  the  prosecutor  cannot 
dismiss  a  prosecution  without  the  concurrence  of  the  court. 
{Newsom  v.  State,  2  Ga.  60;  Durham  v.  State,  9  id.  306; 
Stathan  v.  State,  41  id.  507.)  But  in  the  latter  case  the 
court  said  that  before  the  passage  of  the  statute  tliere  was 
no  authority  of  the  solicitor  general  to  end  the  prosecution, 
at  his  option,  without  the  consent  of  the  court;  that  the 
State  was  the  party  prosecuting  and  the  solicitor  general 
only  an  agent  to  carry  on  the  proceeding,  and  that  he  had 
not,  and  ought  not  to  have,  unlimited  power  over  it.  In 
284  -21 
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People  V.  District  Court,  23  Colo.  466,  the  Supreme  Court 
of  Colorado  was  of  the  opinion  that  the  mantle  of  the  At- 
torney General  of  England  had  descended  upon  the  several 
district  attorneys  of  that  State  and  no  limitation  of  their 
power  was  stated.  In  People  v.  McLeod,  i  Hill,  377,  the 
court  considered  that  the  Attorney  General  still  had  com- 
mon law  power,  but  the  legislature  had  provided  that  it 
should  not  be  lawful  for  any  district  attorney  to  enter  a 
nolle  prosequi,  or  in  any  other  way  discontinue  or  abandon 
the  prosecution  without  leave  of  the  court  having  jurisdic- 
tion to  try  the  offense  charged.  In  State  v.  Thompson, 
3  Hawks,  (N.  C.)  613,  the  court  said  that  it  seemed  from 
the  authorities  that  the  Attorney  General  had  a  discretion- 
ary power  to  enter  a  nolle  prosequi,  but  that  the  court  would 
certainly  interfere  with  the  exercise  of  the  power  if  it  were 
oppressively  used,  but  in  State  v.  Moody,  63  N.  C.  529,  the 
court  held  the  rule  in  that  State  to  be  that  the  entering  of 
a  nolle  prosequi  was  within  the  control  of  the  court,  but  it 
was  usually  and  properly  left  to  the  discretion  of  the  solic- 
itor. In  Anonymous,  i  Va.  Cas.  139,  it  was  decided  in  1803 
that  the  district  attorney  had  no  right  to  enter  a  nolle  prose- 
qui without  the  consent  of  the  court,  and  by  that  decision 
a  practice  was  established  which  has  since  been  followed 
in  that  State  and  in  West  Virginia.  (Lindsey  v.  Common- 
wealth, 2  Va.  Cas.  345 ;  Commomvcalth  v.  Adcock,  8  Gratt. 
663;  Dunham  v.  Robertson,  72  W.  Va.  243.)  In  Indiana, 
by  statute,  the  consent  of  the  court  must  be  obtained.  {Hal- 
loren  v.  State,  80  Ind.  586. )  In  Louisiana  it  has  been  held 
that  before  a  jury  is  empaneled  the  Attorney  General  pos- 
sesses arbitrary  control  over  the  indictment  and  may  enter 
a  nolle  prosequi  at  his  pleasure  without  the  consent  of  the 
court,  but  on  the  trial  of  the  cause  the  court  has  control, 
and  between  the  verdict  and  sentence  the  pardoning  power 
supervenes.  (State  v.  Moise,  48  La.  Ann.  109.)  As  a  ques- 
tion of  practice  it  is  held  in  New  Jersey  that  the  power  to 
enter  a  nolle  prosequi  exists  as  at  common  law  in  the  At- 
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torney  General  or  the  several  prosecutors,  who  for  that  pur- 
pose stand  in  his  stead.  State  v.  Hickling,  45  N.  J.  L.  152. 
It  will  be  seen  that  there  is  no  uniformity  of  decision  as 
to  practice  on  the  power  of  the  State's  attorney  to  enter 
a  nolle  prosequi  without  tlie  consent  of  the  court,  and  the 
rule  that  he  has  absolute  power  in  that  respect  is  not  gen- 
eral, although,  perhaps,  the  numerical  weight  of  authority 
is  in  favor  of  such  a  rule  in  the  absence  of  a  statute,  where 
the  entry  is  made  before  the  trial  begins.  (12  Cyc.  375; 
I  Bishop's  New  Crim.  Proc.  sec.  396;  Wharton's  Crim. 
PI.  &  Pr.  sec.  838. )  In  some  States  it  has  been  deemed  es- 
sential to  the  public  interest  to  limit  the  power  of  the  State's 
attorney  by  statute  and  in  others  the  limitation  has  resulted 
from  the  practice  of  the  courts,  while  in  others  the  gen- 
eral power  has  been  declared  with  limitations  upon  its  ex- 
ercise. There  is  no  statute  in  this  State  regulating  the 
entry  of  a  nolle  prosequi  and  it  does  not  appear  what  the 
practice  has  been,  except  that  the  motion  has  been  made 
and  a  nolle  prosequi  allowed  and  entered  by  the  court.  In 
Cunningham  v.  People,  195  III.  550,  the  court  did  not  re- 
gard it  necessary  to  enter  into  a  discussion  as  to  the  power 
of  the  State's  attorney  or  the  discretion  resting  in  the  court 
to  control  the  disposition  of  criminal  causes  pending  be- 
fore it,  but  said  it  was  unquestionably  within  the  power  of 
the  court  to  decline  to  permit  the  State's  attorney,  in  the 
midst  of  his  argument  to  the  jury,  to  enter  a  nolle  prosequi 
as  to  a  portion  of  the  defendants  on  trial.  So  far  as  known 
to  the  court,  a  difference  between  a  State's  attorney  and  the 
court  as  to  the  entry  of  a  nolle  prosequi  has  not  arisen.  The 
court  will  not  consider  the  powers  of  the  Attorney  General 
of  the  State,  who  under  our  constitution  is  a  State  officer 
and  a  member  of  the  executive  department  of  the  State 
representing  the  sovereignty  of  the  people,  but  does  not  re- 
gard the  powers  of  the  State's  attorney  as  co-extensive  with 
those  of  the  Attorney  General,  who  is  a  chief  law  officer 
of  the  State  and  head  of  the  legal  department.     (Fergus 
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V.  Russel,  270  111.  304.)  The  State's  attorney  is  a  county 
officer  elected  for  and  within  a  county  to  perform  his  duties 
therein  and  is  by  statute  charged  with  certain  duties.  {Cook 
County  V.  Healy,  222  111.  310.)  His  duty  in  criminal  cases 
is  limited  to  commencing  and  prosecuting  cases  in  courts 
of  record  and  attending  before  justices  of  the  peace  and 
prosecuting  charges  of  felony,  or  misdemeanors  for  which 
the  defendant  is  required  to  be  recognized  to  appear  before 
a  court  of  record.  The  duty  of  the  relator  did  not  extend 
to  attending  prosecutions,  under  section  259,  before  justices 
of  the  peace  outside  of  Chicago,  and  there  was  no  necessity 
of  the  grand  jury  considering  cases  of  the  violation  of  sec- 
tion 259  punishable  by  fine  only,  which  could  be  prosecuted 
l)y  anyone,  and  were,  in  fact,  being  prosecuted.  The  acts 
of  the  State's  attorney  are  not  purely  ministerial  but  involve 
in  a  large  measure  the  exercise  of  discretion  as  a  minister 
of  justice,  but  it  does  not  follow  that  the  court  charged  with 
the  administration  of  the  law  has  no  authority  over  the 
records  of  his  court  but  is  a  purely  ministerial  officer  for 
recording  the  will  of  the  State's  attorney.  There  is  a  pre- 
sumption that  the  State's  attorney  performs  the  functions 
of  his  office  according  to  law  and  that  he  does  his  duty, 
which  is  a  presumption  regarding  all  officers  but  is  not  con- 
clusive. The  fact  that  there  may  be  a  prosecution  against 
a  State's  attorney  for  misconduct  in  refusing  to  prosecute 
criminals  affords  no  adequate  remedy  to  the  people  for  the 
injury  and  wrong  done  by  a  refusal  to  prosecute  and  the 
consequent  prevalence  of  crime.  Whether  a  State's  attor- 
ney can  be  compelled  to  institute  a  criminal  prosecution  is 
not  here  involved,  but  the  Supreme  Court  of  Kansas,  in 
State  V.  Foster,  32  Kan.  14,  in  holding  that  a  prosecuting 
attorney  could  not  use  his  discretion  in  prosecutions  because 
of  the  sentiment  in  the  prosecution  of  a  certain  class  of 
cases,  said  that  he  is  the  officer  upon  whom  the  State  relies 
for  the  prosecution  of  all  criminal  offenses  within  his  juris- 
diction;  that  if  he  fails  or  refuses  to  act  the  law  is  voice- 


Digitized  by 


Google 


Ocl.M8J  The  People  v.  Newcomer.  325 

less  and  powerless,  and  that  it  is  paralyzed  and  protects  no 
one  needing  protection  and  punishes  no  one  needing  punish- 
ment. The  court  further  said:  "If  a  county  attorney  will 
refuse  to  act  in  one  particular  class  of  criminal  offenses  on 
account  of  the  opposition  to  be  expected  from  the  com- 
munity in  which  he  resides  he  may  refuse  to  act  for  like 
cause  in  all  criminal  offenses.  Thus,  if  he  has  discretion 
to  say  he  will  not  attempt  to  enforce  the  prohibitory  law 
in  his  county  he  has  also  the  discretion  to  refuse  to  enforce 
the  statute  relating  to  murder,  larceny,  forgery  and  other 
crimes." 

The  disastrous  consequences  of  endowing  a  State's  at- 
torney with  absolute  and  unlimited  power  to  enter  a  nolle 
prosequi  in  all  prosecutions  of  a  certain  class  of  crimes  and 
leaving  the  people  to  the  remedy  of  a  prosecution  against 
him  for  malfeasance  in  office  are  apparent.  Whether  or 
not  the  relator  can  be  required  to  prosecute  a  case  in  the 
municipal  or  any  other  court,  section  27  of  the  Municipal 
Court  act  provides  that  criminal  cases  in  which  the  punish- 
ment is  by  fine,  only,  may  in  the  discretion  of  the  court  be 
prosecuted  by  a  complainant  as  is  provided  by  law  for  the 
prosecution  of  criminal  cases  before  justices  of  the  peace, 
so  that  the  court  has  a  discretion  in  any  case  where  the 
State's  attorney  refuses  to  perform  the  duty  enjoined  upon 
him  by  law  and  may  commit  the  prosecution  to  someone 
else.  If  a  State's  attorney  has  absolute  and  uncontrolled 
power  to  enter  a  nolle  prosequi  upon  his  official  responsi- 
bility in  one  case,  of  course  he  has  the  same  power  in  two, 
three  or  four  hundred,  as  in  this  instance;  but  we  regard 
it  as  essential  to  the  due  administration  of  justice  and  the 
protection  of  the  people  by  the  enforcement  of  criminal  laws 
that  he  should  not  have  such  power  but  the  consent  and  ap- 
proval of  the  court  should  be  required. 

Having  concluded  that  the  respondent  John  R.  New- 
comer, as  judge  of  the  municipal  court,  was  invested  with 
power  to  refuse  to  enter  the  nolle  prosequi  and  discharge 
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the  defendant  in  the  exercise  of  his  discretion,  the  writ  of 
mandamus  cannot  be  awarded  to  coerce  the  exercise  of  that 
discretion  by  commanding  him  to  enter  the  nolle  prosequi 
filed  in  the  cause  by  the  relator.  The  exercise  of  his  dis- 
cretion is  not  reviewable  in  this  proceeding  and  will  not 
be  controlled  by  7nandamus.  (People  v.  LaSalle  County, 
84  111.  303;  People  V.  VanClcave,  183  id.  330.)  The  act 
which  the  relator  asks  to  have  performed  is  not  a  mere  min- 
isterial duty  and  the  facts  do  not  show  any  arbitrary  abuse 
of  discretion. 

The  writ  is  denied.  j^,.-^  ^^„.^^ 

Mr.  Justice  Farmer,  dissenting. 


(No.  11922. — Judgment  aflfirmed.)  . 
Richard  Weber,  Appellant,  vs.  The  Pri^dential  Insur- 
ance Company  of  America,  Appellee. 

Opinion  Hied  June  20,  igi8 — Rehearing  denied  October  2,  Ipi8. 

Insurance — when  life  insurance  policy  is  not  in  force.  Even 
though  a  contract  of  insurance  will  become  binding  when  the  ap- 
plication and  the  first  premium  are  accepted  by  the  company,  pro- 
vided the  acceptance  takes  place  while  the  health  of  the  applicant 
is  in  the  same  condition  as  described  in  the  application,  yet  where 
there  is  no  evidence  as  to  when  the  application  was  accepted  except 
the  date  of  the  policy,  at  which  time  the  health  of  the  applicant  has 
so  materially  changed  that  there  is  no  hope  for  his  recovery,  the 
policy  is  not  in  force  though  it  has  been  received  ijy  the  local  agent 
for  delivery. 

AppEai.  from  the  Second  Branch  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county ;  the  Hon.  M.  L.  McKin- 
LEY,  Judge,  presiding. 

Felix  J.  Griffex,  and  Cheney  &  Evans,  for  appellant. 

Hoyne,  O'Connor  &  Irwin,  (John  O'Connor,  of 
counsel,)  for  appellee. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 
On  March  7,  19 12,  Friedrich  Weber  signed  an  appHca- 
tion  for  a  poHcy  of  insurance  for  $5000  upon  his  Hfe  and 
deUvered  it  to  an  agent  of  the  Prudential  Insurance  Com- 
pany of  America,  appellee,  and  paid  $10  to  be  applied  on 
the  premium.  On  the  next  day  he  paid  the  full  amount 
of  the  first  year's  premium  to  the  agent,  who  gave  him  a 
receipt  reciting  that  Weber  had  paid  the  sum  of  $163.80, 
to  be  applied  on  the  policy  when  issued.  On  March  12, 
19 1 2,  Weber  was  examined  by  the  medical  examiner  of 
appellee  in  the  city  of  Chicago,  and  the  report  based  on  this 
examination,  together  with  the  application,  was  mailed  to 
the  head  office  of  appellee,  at  Newark,  New  Jersey.  On 
March  21,  1912,  the  policy  of  insurance  was  issued  and 
mailed  to  a  local  superintendent  of  appellee  in  the  city  of 
Chicago  for  delivery  and  was  received  by  him  on  March 
23,  19 1 2.  Weber  was  a  florist,  residing  in  the  city  of  Chi- 
cago. On  March  17,  19 12,  he  called  a  physician  to  treat 
him  for  an  inflammation  in  his  right  hand  and  arm,  caused 
by  the  pricking  of  his  finger  with  a  thorn.  On  that  day 
his  hand  and  forearm  v/ere  bady  swollen.  The  physician 
visited  him  twice  the  next  day,  and  at  that  time  the  swell- 
ing had  increased.  On  the  19th  the  physician  lanced  the 
finger.  On  the  20th  another  physician  was  called  in,  and 
each  was  of  the  opinion  that  there  was  no  chance  for  We- 
ber's recovery.  On  the  23d  he  died.  The  policy  of  insur- 
ance was  never  delivered  but  was  returned  to  the  company 
by  the  local 'superintendent  in  Chicago.  Richard  Weber, 
the  appellant,  is  a  son  of  .the  deceased  and  was  the  bene- 
ficiary named  in  the  policy.  Appellee  having  refused  to 
pay  the  policy,  appellant  brought  suit  in  the  superior  court 
of  Cook  county,  Illinois,  where  the  cause  was  heard  by  the 
court  without  a  jury.  Judgment  was  rendered  for  appellee, 
and  this  judgment  was  affirmed  by  the  Appellate  Court  for 
the  First  District  and  the  cause  has  been  brought  here  for 
further  review  upon  a  certificate  of  importance. 
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The  application  signed  by  Weber  contained  the  follow- 
ing clause :  "I  Hereby  declare  that  all  the  statements  and 
answers  in  the. above  questions  are  complete  and  true,  and 
I  agree  that  the  foregoing,  together  with  this  declaration, 
as  well  as  the  statements  and  answers  made  or  to  be  made 
to  the  company's  medical  examiner,  shall  constitute  the  ap- 
plication and  become  a  part  of  the  contract  of  insurance 
hereby  applied  for ;  and  it  is  further  agreed  that  the  policy 
herein  applied  for  shall  be  accepted  subject  to  the  privileges 
and  provisions  therein  contained,  and  said  policy  shall  not 
take  effect  until  the  same  shall  be  issued  and  delivered  by 
the  said  company  and  the  first  premium  paid  thereon  in 
full  while  my  health  is  in  the  same  condition  as  described 
in  this  application."  It  is  contended  by  appellee  that  by 
reason  of  this  clause  the  policy  was  not  in  force  until  it 
was  actually  delivered  during  the  lifetime  and  good  health 
of  the  insured,  whereas  the  appellant  contends  that  as  the 
premium  was  paid  in  full  on  March  8,  the  contract  of  in- 
surance became  effective  and  in  force  as  soon  as  the  appli- 
cation was  accepted  by  appellee,  and  that  an  actual  manual 
delivery  of  the  policy  was  not  necessary.  When  the  premium 
for  one  year  was  paid  in  full  by  Weber  and  accepted  by 
the  agent  on  March  8  the  provision  in  the  application  that 
the  policy  should  not  take  effect  until  the  first  premium  had 
been  paid  while  the  applicant  was  in  good  health  was  satis- 
fied, and  the  situation  was  changed  to  tlie  extent  that  the 
application,  together  with  the  money  accompanying  it,  con- 
stituted an  offer  on  the  part  of  Weber  to  contract  with  ap- 
pellee for  this  insurance.  The  contention  of  appellant  that 
the  contract  was  completed  and  was  in  full  force  upon  the 
acceptance  of  this  offer  on  the  part  of  appellee  is  correct, 
provided  it  was  accepted  while  the  health  of  the  applicant 
was  in  the  same  condition  as  described  in  the  application. 

Appellant  contends  that  the  application  was  accepted  on 
March  I2,  1912,  at  the  time  the  medical  examination  was 
completed,  and  that  as  the  applicant  was  then  in  sound 
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health  appellee  is  liable  upon  the  contract.  How  or  in  what 
way  the  application  was  accepted  on  March  12  appellant 
does  not  make  clear.  On  that  date  the  applicant  submitted 
to  a  medical  examination  in  the  city  of  Chicago,  the  re- 
port of  which  was  forwarded,  together  with  his  application 
and  as  a  part  of  it,  to  the  home  office  of  appellee,  at  Newark, 
New  Jersey.  It  does  not  appear  that  the  medical  examiner 
had  any  authority  to  accept  or  reject  the  risk  or  that  he 
took  any  action  whatever  beyond  reporting  the  result  of 
his  examination.  It  is  not  shown  that  anyone  except  the 
officers  of  appellee  at  the  home  office  had  the  power  to  pass 
upon  and  accept  or  reject  applications  for  insurance,  and 
from  all  that  appears  in  this  record  this  risk  was  passed  on 
at  the  home  office  after  the  application  had  been  forwarded 
from  Chicago,  subsequent  to  the  medical  examination  on 
March  12.  The  only  evidence  as  to  the  time  when  the  ap- 
plication was  accepted  is  the  date  of  the  policy  and  the  fact 
that  it  was  issued  upon  its  date — March  21.  The  contract 
would  then  have  become  in  force  had  the  applicant's  condi- 
tion of  health  been  the  same  as  when  he  made  his  appli- 
cation. The  fact  is  that  his  health  had  not  only  become 
seriously  impaired,  but  on  that  date  it  had  become  apparent 
that  there  was  no  possibility  of  his  recovery  and  that  he 
was  about  to  die.  Under  the  provisions  of  the  clause  of 
the  application  above  set  out  the  contract  of  insurance  never 
was  in  force  and  appellee  was  not  liable  for  the  amount  of 
the  policy. 

While  the  trial  court  refused  some  propositions  of  law 
which  should  have  been  held  to  be  law,  under  the  facts  no 
other  conclusion  could  have  been  reached  and  no  other  judg- 
ment rendered. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1835. — Decree  affirmed.) 
Mary  Genduso,  Defendant  in  Error,  vs,  Martin  Gen- 
duso, Plaintiff  in  Error. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8. 

Appeals  and  errors — when  decree  requiring  husband  to  convey 
land  to  his  former  ivife  must  be  affirmed.  A  decree  requiring  a  hus- 
band to  convey  to  his  former  wife  an  undivided  half  interest  in 
property  must  be  affirmed,  w^here  the  preponderance  of  the  evidence 
shows  that,  notwithstanding  there  was  a  written  contract  by  the 
owner  of  the  land  to  convey  the  same  to  the  husband  and  wife  as 
joint  purchasers,  the  husband  procured  the  conveyance  to  be  made 
to  himself,  alone. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago 
county;  the  Hon.  James  S.  Baume,  Judge,  presiding. 

Roy  F.  Hai.1^,  for  plaintiff  in  error. 

B.  A.  Knight,  for  defendant  in  error. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Defendant  in  error,  Mary  Genduso,  divorced  wife  of 
plaintiff  in  error,  Martin  Genduso,  filed  her  bill  June  19, 
1916,  in  the  circuit  court  of  Winnebago  county  against  the 
plaintiff  in  error  to  compel  him  to  convey  to  her  an  un- 
divided interest  in  part  of  lot  6,  block  9,  in  Crosby's  ad- 
dition to  Rockford.  She  alleged  in  her  bill  that  she  and 
plaintiff  in  error  entered  into  a  contract  of  purchase  of  the 
property  with  Selma  Segurd  on  April  20,  19 15,  while  they 
were  husband  and  wife;  that  payments  amounting  to  $1400 
were  made  on  said  contract  from  the  wages  of  their  joint 
labor;  that  the  lot  was  purchased  for  $3000  subject  to  a 
mortgage  of  $1400;  that  she  was  divorced  from  plaintiff 
in  error  June  8,  1916;  tliat  up  to  the  time  of  their  divorce 
there  was  due  on  the  contract  about  $200;  that  Selma  Se- 
gurd on  July  22,  191 5,  sold  her  interest  in  the  contract 
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and  in  the  premises  to  Carrie  L.  Rapp  and  executed  a  war- 
ranty deed  to  said  property,  leaving  the  name  of  the  grantee 
blank;  that  on  or  about  June  lo,  1916,  the  name  of  plain- 
tiff in  error  was  inserted  in  said  deed  as  the  grantee  without 
the  knowledge  or  consent  of  defendant  in  error;  that  the 
deed  to  the  property  was  recorded  June  12,  1916,*  and  that 
plaintiff  in  error  holds  the  title  in  his  name  subject  to  said 
mortgage  and  to  a  further  mortgage  of  $190  and  holds  an 
undivided  one-half  thereof  in  trust  for  defendant  in  error 
and  should  be  required  to  convey  the  same  to  her.  In  his 
answer  plaintiff  in  error  denied  that  they  had  both  entered 
into  the  contract  for  the  purchase  of  said  property  and  de- 
nied that  payments  on  the  contract  had  been  made  from 
the  wages  of  their  joint  labor.  He  neither  admitted  nor 
denied  that  Selma  Segurd  had  sold  the  contract  to  Carrie 
L.  Rapp  and  delivered  to  her  a  deed  in  blank,  as  alleged, 
and  neither  admitted  nor  denied  that  his  name  was  writ- 
ten in  said  deed  as  grantee  without  the  knowledge  or  con- 
sent of  defendant  in  error,  and  called  for  strict  proof  of 
the  same.  A  trial  was  had  and  evidence  was  heard  by  the 
chancellor  in  open  court,  who  rendered  a  decree  in  accord- 
ance with  the  prayer  of  the  bill.  Incorporated  in  the  de- 
cree were  findings  of  the  court  that  the  property  mentioned 
in  the  bill  was  purchased  by  the  parties  under  a  written 
contract  as  alleged  in  the  bill;  that  plaintiff  in  error  ob- 
tained title  by  deed  to  the  premises  solely  to  himself  and 
that  the  deed  should  have  been  made  to  plaintiff  in  error 
and  defendant  in  error  jointly.  An  accounting  was  ordered 
between  the  parties  as  to  moneys  advanced  by  plaintiff  in 
error  on  the  undivided  one-half  interest  decreed  to  defend- 
ant in  error  and  that  he  have  a  lien  on  said  one-half  interest 
of  the  premises  for  the  payment  of  the  same.  The  decree 
ordered  plaintiff  in  error  to  convey  to  defendant  in  error 
tlie  undivided  one-half  interest  in  the  property,  subject  to 
said  liens  or  the  portions  thereof  ordered  paid  by  defend- 
ant in  error,  and  plaintiff  in  error  was  ordered  to  pay  the 
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costs  of  suit.  In  case  of  the  failure  of  plaintiff  in  error  to 
execute  the  deed  the  master  in  chancery  was  ordered  to  do 
so.  To  review  that  decree  this  writ  of  error  is  prosecuted. 
The  uncontradicted  evidence  in  the  record  shows  that 
plaintiff  in  error  and  defendant  in  error  were  married  in 
October,  1908.  Defendant  in  error  had  no  money  or  prop- 
erty at  that  time  and  plaintiff  in  error  was  possessed  of 
about  $300  which  he  had  saved  from  his  labors.  He  was  em- 
ployed at  $2.40  a  day.  He  invested  his  money  in  two  lots, 
which  were  later  deeded  by  him  to  a  physician  to  pay  for 
medical  treatment  of  defendant  in  error.  Prior  to  the  time 
the  contract  in  question  was  entered  into  plaintiff  in  error 
had  purchased  other  property  and  had  paid  for  it  on  the  in- 
stallment plan.  According  to  his  testimony  he  owned  some 
property  known  as  the  Benton  street  property,  which  had 
been  paid  for  by  him  on  the  installment  plan  and  was  sold 
by  him  to  a  man  named  Peacock,  who  gave  a  contract  to 
plaintiff  in  error  to  pay  for  the  property  in  monthly  install- 
ments. According  to  the  testimony  of  defendant  in  error 
the  Peacock  contract  was  made  to  plaintiff  in  error  and  her- 
self, or  to  plaintiff  in  error  "and  his  wife,"  but  the  evidence 
in  the  record  is  more  corroborative  of  plaintiff  in  error  and 
shows  that  the  contract  was  made  solely  to  him.  This  con- 
tract was  traded  to  Selma  Segurd  as  part  payment  on  the 
property  in  question  in  this  suit,  the  value  of  the  Benton 
street  property  being  fixed  at  $1240.  This  left  a  balance 
to  be  paid  to  Mrs.  Segurd  of  $360  and  was  to  be  paid  in 
monthly  payments  of  $20  each.  The  property  was  renting 
for  $20  per  month  and  the  rent  was  used  by  plaintiff  in  er- 
ror to  make  the  payments  on  the  contract.  Plaintiff  in  error 
also  paid  interest,  insurance  and  taxes  from  his  earnings. 
In  July,  19 1 5,  Mrs.  Segurd  sold  the  contract  for  this  prop- 
erty to  Carrie  L.  Rapp,  assigning  the  same  in  blank,  and 
delivered  to  her  a  warranty  deed  to  the  property  in  which 
the  name  of  the  grantee  was  left  blank.  It  appears  from 
the  original  deed  incorporated  in  the  record  and  from  the 
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testimony  of  expert  witnesses  who  examined  it  under  a 
high-power  magnifying  glass,  that  said  deed  originally  had 
as  grantee  therein  the  name  Carrie  L.  Rapp,  which  had  been 
erased  and  the  name  of  Martin  Genduso  substituted  and 
written  over  the  erasure.  Plaintiff  in  error  paid  to  Mrs. 
Rapp  the  balance  due  on  his  contract  of  purchase  through 
Frank  E.  Maynard,  an  attorney  who  was  looking  after  the 
matter  for  him.  Maynard  sent  a  party  to  Mrs.  Rapp  with 
the  money,  with  directions  to  send  the  contract  and  the  deed 
to  him  for  plaintiff  in  error.  According  to  the  testimony 
of  Maynard,  Mrs.  Rapp  authorized  him  to  write  in  the 
deed  the  name  of  plaintiff  in  error  as  grantee,  the  deed  be- 
ing the  same  deed  delivered  to  her  by  Mrs.  Segurd,  and 
he  did  as  directed  by  her.  The  evidence  also  showed  that 
Mrs.  Segurd  had  authorized  the  writing  of  the  name  of  the 
proper  grantee  in  the  deed  delivered  by  her  to  Mrs.  Rapp, 
and  there  is  no  claim  made  to  the  property  by  Mrs.  Segurd, 
Mrs.  Rapp  or  any  other  person  except  plaintiff  in  error  and 
defendant  in  error. 

At  the  time  plaintiff  in  error  contracted  with  Selma  Se- 
gurd for  the  property  in  question  the  contract  was  evidenced 
by  a  written  instrument  executed  in  duplicate.  The  origi- 
nal contract  is  certified  to  this  court  by  two  exhibits,  known 
in  the  record  as  exhibits  Nos.  5  and  6  of  defendant  in  er- 
ror. The  evidence  in  the  record  clearly  shows  that  the  con- 
tract was  drawn  by  an  attorney,  L.  M.  Green,  who  was  a 
witness  in  this  case,  and  that  he  wrote  it  on  a  typewriter, 
ready  for  the  signatures  of  the  parties,  the  typewriter  pro- 
ducing what  he  calls  the  original,  which  is  known  as  ex- 
hibit No.  5,  and  at  the  same  time,  by  the  use  of  a  black 
carbon,  producing  the  copy  known  as  exhibit  No.  6.  As 
we  view  the  record.  Green  gives  the  most  correct  and  re- 
liable testimony  concerning  these  two  exhibits  up  to  the  time 
he  delivered  them  over  to  the  parties.  According  to  his 
testimony,  after  he  had  written  out  this  contract  in  dupli- 
cate both  copies  were  signed  by  plaintiff  in  error  and  Selma 
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Scgiird,  exhibit  No.  5  being  delivered  to  plaintiff  in  error, 
and  exhibit  No.  6,  which  v/as  the  carbon  copy,  being  de- 
livered to  Adam  I.  Wood,  a  real  estate  broker  who  negoti- 
ated the  trade  between  plaintiff  in  error  and  Mrs.  Segurd, 
and  Wood  delivered  exhibit  No.  6  to  the  Third  National 
Bank  for  Mrs.  Segurd.  At  this  time  both  copies  of  the 
contract  were  signed  only  by  plaintiff  in  error  and  Mrs.  Se- 
gurd, the  name  of  the  latter  being  the  first  name  signed  to 
the  contract.  The  real  contest  in  the  evidence  I^  as  to  what 
took  place  after  the  contract  was  written  by  Green  and 
signed  and  delivered  as  aforesaid. 

According  to  the  evidence  of  defendant  in  error,  plain- 
tiff in  error,  after  taking  his  copy  of  the  contract  home  with 
him,  told  his  wife  of  the  making  of  the  contract  and  that 
it  was  made  out  in  his  name.  She  objected  to  the  contract 
and  told  him  that  she  would  not  sign  a  deed  to  the  Benton 
street  property  unless  he  had  the  contract  fixed  so  that  the 
agreement  would  read  that  the  property  in  question  was  to 
be  conveyed  to  him  and  her  jointly.  According  to  her  tes- 
timony he  then  assented  to  have  the  contract  changed  ac- 
cording to  her  wishes.  The  evidence  is  reasonably  clear 
that  in  order  to  clear  up  this  disagreement  between  plain- 
tiff in  error  and  defendant  in  error,  plaintiff  in  error  had 
W.  C.  Hute,  another  real  estate  man  who  helped  to  make 
this  deal,  obtain  the  duplicate  contract  and  take  it  to  the 
home  of  plaintiff  in  error,  and  there  defendant  in  error,  in 
the  presence  of  plaintiff  in  error  and  Hute,  signed  her  name 
as  the  third  name  to  the  contract.  She  testified  positively 
that  exhibits  Nos.  5  and  6  were  both  then  and  there  pro- 
duced by  Hute,  and  at  the  time  she  signed  them  both  con- 
tained in  the  upper  part  of  the  contract  her  name  as  one  of 
the  parties  to  whom  the  property  should  be  deeded  by  Mrs. 
Segurd  when  the  payments  were  made,  and  that  when  Hute 
took  exhibit  No.  6  away  it  was  signed  by  her  and  she  was 
named  therein  as  one  of  the  purchasers,  and  that  exhibit 
No.  5  was  left  at  her  home  to  be  held  by  plaintiff  in  error 
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and  herself,  and  that  these  exhibits  were  the  only  instru- 
ments signed  by  her  in  the  transaction  between  herself  and 
plaintiff  in  error  and  Mrs.  Segurd  concerning  the  property 
in  question.  Her  testimony  is  denied  in  toto  by  plaintiff  in 
error,  his  testimony  being,  in  substance,  that  defendant  in 
error  never  signed  either  of  the  exhibits  at  any  time,  and 
that  there  never  was  any  arrangement,  talk  or  agreement 
between  her  and  him  to  the  effect  that  she  should  sign  the 
contract  or  have  any  interest  in  the  property.  He  corrobo- 
rated her  in  one  particular,  however,  when  he  was  first  upon 
the  witness  stand,  by  testifying  that  exhibits  Nos.  5  and  6 
were  the  only  instruments  or  agreements  signed  by  him  in 
the  transaction.  Later,  Hute  testified  that  defendant  in  er- 
ror did  sign  some  instrument  at  her  house  and  in  the  pres- 
ence of  himself  and  plaintiff  in  error,  but  he  further  stated 
in  his  testimony  that  the  instrument  signed  by  plaintiff  in 
error  and  defendant  in  error  at  that  time  was  a  mere  propo- 
sition between  Mrs.  Segurd  and  the  Gendusos  and  not  the 
contract  in  question. 

We  are  thoroughly  satisfied  from  the  evidence  that  the 
defendant  in  error  did  sign  these  exhibits,  as  she  testified, 
at  her  house  and  in  the  presence  of  her  husband  and  Hute. 
The  exhibits  themselves  constitute  the  contract  in  duplicate 
for  the  purchase  and  sale  of  the  property,  such  as  is  usually 
made  where  the  deed  and  the  payments  therefor  are  to  be 
made  later.  That  her  name  did  actually  appear  in  the  two 
instruments  in  duplicate, — in  the  body  of  the  instruments 
as  one  of  the  purchasers  and  at  the  foot  as  one  of  the  con- 
tracting parties, — and  that  the  two  instruments  had  been' 
re-modeled  or  re-v/ritten  on  a  different  typewriter  from  the 
one  originally  used  by  Green,  appears  from  the  testimony 
of  a  number  of  witnesses.  Josie  Swanson,  a  sister  of  de- 
fendant in  error,  and  Melvin  Hancock,  her  brother,  both 
testified  that  they  saw  exhibit  No.  5  at  plaintiff  in  error's 
house  after  the  time  the  defendant  in  error  claims  to  have 
signed  it;   that  said  exhibit  contained  her  name  as  one  of 
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the  purchasers  in  the  body  of  the  instrument,  and  that  her 
name  appeared  as  the  third  name  and  as  a  party  to  the  con- 
tract at  the  place  where  the  parties  signed.  Her  mother, 
Alma  Hancock,  testified  to  the  same  thing,  and  also  testi- 
fied that  she  made  payments  on  the  contract  for  plaintiff 
in  error  which  were  indorsed  on  both  exhibits;  that  both 
instruments  had  defendant  in  error's  name  on  them  as  pur- 
chaser and  were  signed  by  her  as  a  party;  that  she  heard 
plaintiflE  in  error  tell  defendant  in  error  that  the  contract 
was  first  prepared  with  only  his  name  as  purchaser,  and 
that  he  would  have  the  same  changed  so  that  the  agreement 
would  read  that  the  property  was  to  be  conveyed  to  both. 
In  addition  to  the  foregoing,  the  evidence  clearly  dis- 
closes that  until  this  suit  was  brought  exhibit  No.  5  re- 
mained in  the  possession  of  plaintiff  in  error  at  his  home 
and  exhibit  No.  6  continued  in  possession  of  the  bank  for 
Selma  Segurd  until  she  transferred  her  interest  to  Mrs. 
Rapp,  when  she  assigned  and  delivered  the  same  to  her. 
Mrs.  Rapp  continued  to  hold  the  instrument  until  it  was 
delivered  to  Maynard,  the  attorney  for  plaintiff  in  error. 
In  other  words,  exhibit  No.  6  was  never  shown  to  have  been 
in  any  other  hands  except  as  above  shown  until  this  suit 
was  brought,  and  defendant  in  error  never  had  an  oppor- 
tunity to  make  any  change  in  the  instrument  after  it  was 
taken  by  Hute  and  delivered  to  the  bank.  Within  three 
days  after  this  suit  was  brought  plaintiff  in  error  delivered 
both  exhibits  to  R.  J.  Cannell  for  examination.  Plaintiff 
in  error  v^^as  negotiating  with  him  with  a  view  to  employ- 

'  ing  him  as  attorney  to  defend  this  suit.  Cannell  had  ex- 
amined the  bill  at  the  court  house,  and  when  plaintiff  in 
error  delivered  him  the  exhibits  he  examined  them  closely, 
as  he  testified,  with  a  view  of  ascertaining  who  were  the 
parties  to  the  contract,  and  who,  according  to  the  contract, 
were  named  as  purchasers.     He  was  requested  by  plaintiff 

"  in  error  to  examine  them  with  a  view  to  determine  what 
his  rights  were  according  to  the  contract.     Cannell  states 
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positively  in  his  testimony  that  both  exhibits  contained  the 
names  of  plaintiff  in  error  and  defendant  in  error  in  the 
body  of  the  contract  as  purchasers  and  that  they  were  both 
signed  by  Selma  Segurd,  plaintiff  in  error  and  defendant  in 
error  in  the  order  named;  that  exhibit  No.  6  at  that  time 
contained  no  erasures  in  the  body  of  the  contract  where  the 
names  of  the  purchasers  were  written,  and  that  there  was 
no  erasure  at  the  foot  and  after  the  signature  of  plaintiff 
in  error ;  that  he  delivered  the  exhibits  to  Maynard,  after 
he  had  held  them  for  two  days,  in  the  condition  they  were 
when  he  obtained  them.  There  is  no  reason  to  doubt  the 
testimony  of  Cannell  in  the  least.  His  examination  of  the 
contract  was  for  the  very  purpose  of  ascertaining  the  rights 
of  plaintiff  in  error  and  defendant  in  error  according  to 
its  provisions.  It  is  a  significant  fact,  also,  that  although 
plaintiff  in  error  had  interviewed  him  and  caused  him  to 
make  this  examination  with  the  intention  of  employing  him 
to  defend  this  suit  yet  he  was  not  retained. 

Defendant  in  error's  version  that  both  exhibits  were 
changed  and  signed  by  her  as  she  claims  was  further  cor- 
roborated by  the  exhibits  themselves.  Exhibit  No.  5,  (the 
one  held  by  plaintiff  in  error,)  when  produced  at  the  trial, 
was  in  exactly  the  same  condition  she  testified  it  was  in 
when  she  signed  it.  Her  name  appears  in  the  body  of  it 
with  that  of  plaintiff  in  error  as  a  purchaser,  (the  name  be- 
ing written  in  by  a  different  typewriter  than  was  used  be- 
fore,) and  it  was  signed  by  her,  her  signature  being  the 
third  on  it.  The  pronouns  "their"  and  "them"  appear  in 
two  blank  spaces  on  the  contract  referring  to  defendant  in 
error  and  plaintiff  in  error  as  parties  to  the  contract.  Those 
pronouns  were  also  written  by  a  typewriter,  and  it  is  evident 
they  were  substituted  for  other  words  which  were  appar- 
ently erased.  No  other  erasure  appears  on  this  instrument. 
In  the  body  of  exhibit  No.  6  only  the  name  of  Martin  Gen- 
duso appears  as  purchaser,  but  right  after  his  name  in  that 
part  of  the  instrument  there  is  a  heavy  erasure  almost  two 
284  -  22 
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inches  long,  where  apparently  another  name  had  been  writ- 
ten and  afterward  erased.  Under  the  signature  of  Mar- 
tin Genduso  at  the  foot  of  the  instrument  there  is  another 
heavy  erasure  about  three  inches  long,  where  apparently 
another  signature  had  been  written  and  then  erased.  The 
name  of  defendant  in  error  nowhere  appears  therein  as  one 
of  the  contracting  parties.  All  tlie  witnesses  agree  that 
such  erasures  were  made.  The  testimony  of  Cannell  is,  in 
substance,  that  the  erasures  were  not  on  the  exhibit  when 
he  delivered  it  to  Maynard.  The  testimony  of  J.  H.  Rapp, 
husband  of  Carrie  L.  Rapp,  is  that  those  erasures  were  not 
on  exhibit  No.  6  while  in  the  hands  of  Mrs.  Rapp.  It  also 
appears  from  the  exhibit  that  the  pronouns  "their"  and 
"them"  that  were  placed  in  exhibit  No.  5,  as  aforesaid,  are 
erased  in  exhibit  No.  6  from  the  blank  spaces  in  the  printed 
part  of  the  contract  where  they  should  occur  to  correspond 
with  exhibit  No.  5.  It  does  not  appear  from  the  evidence 
who  changed  the  exhibits  by  making  the  additions  with  the 
typewriter  before  defendant  in  error  signed  them.  It  does 
not  appear  who  made  the  erasures  in  exhibit  No.  6  after 
the  exhibits  were  delivered  by  Cannell  to  Maynard.  It  does 
appear  that  such  erasures  were  made  after  they  were  deliv- 
ered to  Maynard  and  while  in  his  possession  or  in  the  pos- 
session of  plaintiff  in  error. 

There  was  other  evidence  corroborative  of  the  testi- 
mony of  plaintiflf  in  error  given  by  witnesses  of  good  stand- 
ing. It  is  not  necessary  to  discuss  or  refer  to  that  evidence 
here.  Those  witnesses  had  not  the  opportunity  to  know 
of  the  changes  that  were  made  in  these  exhibits  after  they 
were  signed  by  plaintiff  in  error  and  Selma  Segurd.  For 
the  reasons  already  given  we  are  clearly  of  the  opinion 
that  the  chancellor's  findings  are  supported  by  the  over- 
whelming weight  of  the  evidence. 

As  the  result  of  this  suit  was  made  to  depend  solely 
upon  the  issue  whether  or  not  the  exhibits  or  dupHcate 
contract  as  finally  executed  and  delivered  provided  that  the 
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property  in  question  was  to  be  conveyed  jointly  to  plaintiff 
in  error  and  defendant  in  error  by  Selma  Segurd  upon  the 
making  to  her  of  the  payments  therein  mentioned,  it  nec- 
essarily follows  from  what  we  have  already  said  that  the 
decree  of  the  circuit  court  must  be  affirmed.  The  evidence 
in  the  record  does  not  tend  to  show  a  resulting  trust  in  the 
property  in  favor  of  defendant  in  error,  and  that  is  not  the 
theory  upon  which  she  based  her  suit.  The  evidence  does 
clearly  show  that  by  the  contract  as  finally  signed  and  de- 
livered the  defendant  in  error  was  to  be  a  joint  purchaser. 
There  is  no  further  or  other  reason  shown  or  claimed  by 
plaintiff  in  error  why  defendant  in  error  is  not  entitled  to 
have  this  contract  enforced  as  made,  except  the  defense  at- 
tempted that  she  was  not  a  party  to  the  contract  and  there- 
fore not  entitled  to  any  interest  in  the  property. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 


(No.  1 1 557. — Reversed  and  remanded.) 

The  People  ex  rel.  Henry  E.  Jacobs,  Defendant  in  Error, 

vs.  Alfred  R.  Wright  et  al.  Plaintiffs  in  Error. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8, 

1.  Appeals  and  errors — parties  to  ivrit  of  error  are  subject  to 
same  judgment  as  in  case  of  appeal.  Although  a  writ  of  error  does 
not  operate  as  a  supersedeas  unless  so  ordered  by  the  court  of  re- 
view, yet  the  parties  to  the  writ  are  subject  to  the  same  judgment 
as  in  case  of  appeal,  and  the  effect  upon  the  judgment  of  the  lower 
court  is  the  same  in  both  methods  of  review  if  there  is  error  re- 
quiring an  entire  reversal  of  the  judgment. 

2.  Quo  WARRANTO — zvrit  of  error  pending  when  curative  act  of 
IQ17  "ivas  passed  is  within  the  act.  A  writ  of  error  to  reverse  a 
judgment  of  ouster  in  a  quo  warranto  proceeding  against  mem- 
bers of  the  board  of  education  of  a  high  school  district,  which  writ 
was  sued  out  prior  to  the  enactment  of  the  curative  act  of  191 7,  is 
within  the  act  the  same  as  though  the  case  were  pending  on  appeal 
notwithstanding  the  writ  was  not  made  a  supersedeas ,  and  if  the 
judgment  is  erroneous  under  the  act  of  1917  it  must  be  reversed. 
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Writ  of  Error  to  the  Circuit  Court  of  Marshall 
county ;  the  Hon.  J.  M.  NiEhaus,  Judge,  presiding. 

QuiNN  &  QuiNN,  (Frank  J.  Quinn,  Charles  V. 
O'Hern,  and  Harold  R.  Schradzki,  of  counsel,)  for 
plaintiffs  in  error. 

Barnes  &  Magoon,  for  defendant  in  error. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

An  information  in  the  nature  of  quo  warranto  having 
been  filed  in  the  circuit  court  of  Marshall  county  against 
Alfred  R.  Wright,  Frank  B.  McCuskey,  Henry  F.  Stoner, 
Robert  E.  Peterson,  J.  Elmer  Shanklin,  Warner  R.  Broadus 
and  Conrad  Koch,  plaintiffs  in  error,  on  the  relation  of 
the  State's  attorney  of  that  county,  judgment  was  entered 
therein  on  March  5,  191 7,  ousting  plaintiffs  in  error  from 
the  offices  of  president  and  members  of  the  board  of  edu- 
cation of  Township  High  School  District  No.  10  in  said 
county  and  dissolving  the  district.  The  judgment  was  en- 
tered upon  issues  formed  by  a  demurrer  to  pleas  filed  by 
plaintiffs  in  error,  in  which  they  set  up  by  appropriate  aver- 
ments the  organization  of  said  district  in  compliance  with 
the  act  of  June  5,  191 1,  heretofore  declared  unconstitutional 
by  this  court;  that  said  district  comprised  contiguous  and 
compact  territory,  and  that  a  majority  of  the  inhabitants  of 
the  territory  voting  on  the  proposition  voted  at  an  election 
duly  called  for  such  purpose  in  favor  of  the  organization 
of  such  school  district;  that  plaintiffs  in  error  were  duly 
elected  and  qualified  as  president  and  members  of  the  board 
of  education  of  said  school  district,  and  that  since  their  elec- 
tion in  May,  19 16,  they  have  performed  the  various  duties 
devolving  upon  them  as  said  board  of  education.  The  trial 
court  sustained  the  demurrer  to  the  pleas  on  the  ground 
that  the  High  School  act  of  June  5,  191 1,  was  unconstitu- 
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tional.  A  writ  of  error  was  sued  out  of  this  court  June  i, 
19 1 7,  prior  to  the  enactment  of  the  curative  act  passed  by 
the  legislature  June  14,  19 17. 

Plaintiffs  in  error  contend  that  by  the  curative  act  said 
high  school  district  was  validated  and  that  the  judgment  of 
the  trial  court  should  therefore  be  reversed.  Defendant  in 
error  concedes  that  the  position  of  plaintiffs  in  error  would 
be  correct  if  an  appeal  had  been  perfected  by  plaintiffs  in 
error  in  this  case  instead  of  a  writ  of  error  being  sued  out 
and  such  appeal  had  been  taken  prior  to  the  enactment  of 
the  curative  act.  His  exact  contention  is  that  the  judgment 
of  the  circuit  court  was  a  finality,  and  as  no  appeal  was 
prayed  and  perfected  therefrom  it  was  in  full  force  and  ef- 
fect, and  that  this  writ  of  error  does  not  have  the  effect  to 
stay  the  judgment  and  to  continue  the  litigation  begun  in 
the  lower  court,  and  that  therefore  such  suit  cannot  be  said 
to  be  pending. 

It  is  true  that  under  the  constitution  and  section  106  of 
our  Practice  act  a  writ  of  error  does  not  operate  as  a  super- 
sedeas unless  the  Supreme  or  Appellate  Court  in  which  the 
writ  of  error  is  pending,  or  some  judge  thereof  in  vacation, 
shall  order  the  same  to  be  made  a  supersedeas  on  filing  bond, 
etc.,  but  the  parties  in  writs  of  error  are  subject  to  the  same 
judgment  and  mode  of  execution  as  is  provided  in  cases 
on  appeal.  In  other  words,  when  the  case  is  finally  con- 
cluded on  writ  of  error,  if  it  be  found  that  the  judgment 
entered  in  the  lower  court  should  be  reversed  for  error  and 
that  the  plaintiff  in  error  is  entitled  to  judgment  against  the 
defendant  in  error,  the  judgment  will  be  reversed  and  the 
cause  remanded,  with  directions  to  render  a  correct  judg- 
ment, in  the  same  manner  and  to  the  same  effect  as  if  the 
judgment  had  been  reviewed  on  appeal.  The  writ  of  error 
brings  up  the  entire  record  and  error  may  be  assigned  upon 
any  part  of  the  court's  ruling,  while  tlie  appeal  may  be  con- 
fined to  narrower  limits.  The  effect  on  the  judgment  of 
the  lower  court  will  be  the  same,  however,  in  both  methods 
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of  review  where  error  appears  that  necessitates  an  entire 
reversal  of  the  judgment,  and  in  cases  of  the  character  of 
the  one  now  before  us  the  law  in  force  at  the  time  the  judg- 
ment of  this  court  is  rendered  must  be  considered  in  force 
just  the  same  as  if  the  case  had  been  appealed  and  judg- 
ment pronounced  according  to  the  law  in  force  at  the  time 
judgment  is  rendered  by  this  court.  Under  the  previous 
decisions  of  this  court  the  curative  act  validated  the  dis- 
trict in  question,  and  the  judgment  of  the  lower  court  must 
therefore  be  reversed  although  the  same  was  correct  under 
the  law  existing  at  the  time  the  judgment  was  rendered. 
(People  V.  Madison,  280  111.  96;  People  v.  Fifer,  id.  506; 
People  V.  Hoivell,  id.  477;  People  v.  5*////,  id.  553.)  All 
of  said  causes  were  reviewed  on  appeal  except  in  the  Fifer 
case,  the  judgment  in  which  case  was  reviewed  on  writ  of 
error.  The  judgment  in  that  case  was  determined  upon  the 
question  whether  or  not  the  district  in  question  was  vali- 
dated by  the  validating  act,  and  upon  that  same  question  the 
judgments  in  all  the  appealed  cases  were  determined. 

This  writ  of  error  being  pending  when  the  curative  act 
was  passed  gives  the  plaintiffs  in  error  the  same  benefit  of 
the  validating  act  as  if  the  case  had  been  pending  here  on 
appeal.  In  a  similar  quo  zvarranto  proceeding  the  circuit 
court  of  Bureau  county  sustained  demurrers  to  similar  pleas 
and  rendered  judgment  of  ouster.  On  appeal  to  this  court 
the  judgment  was  reversed  on  the  ground,  solely,  that  the 
curative  act  was  effective  to  legalize  the  organization  of 
the  high  school  district,  and  that  this  court  was  bound  to 
render  judgment  under  that  law  although  the  judgment  of 
the  lower  court  was  correct  at  the  time  it  was  rendered. 
People  V.  Dix,  280  111.  158. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrers 

P       *      Reversed  and  remanded,  zvith  directions. 
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(No.  1 1 746. — Judgment  affirmed.) 
The  D.  I.  Felsenthai.  Company,  Appellant,  vs.  The 
Northern  Assurance  Company,  Ltd.,  of  London, 
Appellee. 

Opinion  Hied  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8. 

1.  Insurance — zvhcn  a  corporation  cannot  recover  insurance 
after  fire  directed  by  stockholder.  Where  a  fire  which  destroyed 
the  property  of  a  corporation  is  set  at  the  direction  of  a  stockholder 
who  is  beneficial  owner  of  practically  all  the  stock,  has  absolute 
control  of  the  corporation  as  president  and  director  and  is  a  cred- 
itor of  the  company  to  an  amount  more  than  the  insurance,  the 
corporation  cannot  recover  the  insurance. 

2.  Same — incendiary  will  not  be  allowed  to  recover  insurance 
indirectly.  An  incendiary  cannot  by  circuity  of  action  recover  from 
an  insurance  company  a  loss  occasioned  by  his  own  willful  conduct, 
which  loss  he  could  not  recover  by  a  direct  suit  against  the  com- 
pany on  a  policy  made  direct  to  him. 

3.  Evidence — cross-examination  of  party  in  interest  need  not  be 
confined  to  examination  in  chief.  The  cross-examination  of  a  party 
in  interest  need  not  be  confined  to  the  subject  matter  of  the  exami- 
nation in  chief. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  Hosea  W.  Wells, 
Judge,  presiding. 

Landon  &  Holt,  and  John  J.  Beilman,  (Robert  N. 
Holt,  of  counsel,)  for  appellant. 

Paden  &  Kropf,  for  appellee. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

The  D.  L  Felsenthal  Company,  a  corporation,  brought 
suit  in  the  municipal  court  of  Chicago,  for  the  use  of 
Charles  R.  Carpenter,  against  the  Northern  Assurance  Com- 
pany, Ltd.,  of  London,  appellee,  on  a  fire  insurance  policy 
issued  in  favor  of  said  corporation,  appellant.     Two  de- 
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fenses  were  interposed  by  appellee:  (i)  That  the  policy 
became  void  because  gasoline  was  kept,  used  or  allowed  on 
the  premises,  contrary  to  the  terms  of  the  policy;  (2)  that 
said  gasoline  was  fraudulently,  knowingly  and  purposely 
ignited  by  said  corporation,  its  officers,  agents  and  employ- 
ees, in  such  manner  as  to  cause  the  fire  and  for  the  pur- 
pose of  causing  the  fire  and  destroying  the  property.  The 
jury  found  the  issues  against  the  plaintiff,  and  after  over- 
ruling the  motions  for  new  trial  and  in  arrest  of  judgment 
the  court  gave  judgment  for  appellee  and  against  appellant. 
On  appeal  the  Appellate  Court  affirmed  the  judgment,  and 
the  cause  comes  to  this  court  on  appeal  on  a  certificate  of 
importance. 

The  undisputed  facts  in  this  record  are  that  appellant  is 
an  Illinois  corporation  capitalized  at  $15,000.  The  entire 
capital  stock  of  one  hundred  and  fifty  shares  was  up  to  the 
fall  of  1910  owned  in  equal  portions  by  David  1.  Felsen- 
thal and  Harry  Felsenthal,  brothers,  and  their  father,  Isaac 
Felsenthal.  The  corporation  was  engaged  in  the  wholesale 
business  of  dealing  in  tailors'  clippings,  and  had  its  ware- 
house and  assorting  rooms  in  leased  buildings  located  at 
902-904  South  Morgan  street,  in  Chicago,  consisting  of  a 
three-story  brick  building  with  a  small  barn  in  the  rear.  In 
the  fall  of  19 10  appellant  was  indebted  to  the  Fort  Dear- 
bom  National  Bank  in  the  sum  of  more  than  $20,000  and 
was  called  on  by  the  bank  for  the  payment  of  the  debt. 
David  I.  Felsenthal  went  to  Morris  L.  Fox,  an  old  friend 
of  the  Felsenthal  family,  a  dealer  in  metal  at  Racine,  Wis- 
consin, and  doing  an  extensive  business  with  Chicago  deal- 
ers, and  induced  him  to  come  to  the  financial  assistance  of 
appellant.  An  inventory  of  the  property  of  appellant  was 
taken,  and  Fox  went  into  the  company  about  December, 
19 10,  as  finance  man,  not  pretending  to  have  any  particu- 
lar knowledge  of  the  particular  merchandise  handled  by  ap- 
pellant. Fox  did  not  purchase  any  of  the  stock  of  appellant 
but  for  his  financial  aid  was  given  half  of  the  stock  out- 
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right,  and  the  three  Felsenthals  retained  twenty-five*  shares 
each,  which  were  assigned  in  blank  and  delivered  to  Fox, 
as  expressed  by  David  I.  Felsenthal  in  his  testimony,  so 
that  he  would  have  full  control  and  so  he  would  know  just 
where  his  money  went.  Fox  took  fifty  of  the  shares  given 
to  him  in  his  own  name  and  took  the  other  twenty-five 
shares  in  the  name  of  Nate  I.  Silver,  his  brother-in-law, 
who,  so  far  as  the  record  shows,  paid  nothing  for  the  stock 
taken  in  his  name.  About  January,  19 12,  another  inven- 
tory of  the  property  of  appellant  was  made.  On  Febru- 
ary 20,  19 1 2,  David  I.  Felsenthal  and  Harry  Felsenthal  be- 
came connected  with  B.  Cohen  &  Sons,  of  Chicago,  who 
were  also  engaged  in  the  tailors'  clippings  business,  and 
ceased  their  active  connection  with  the  business  of  appel- 
lant but  continued  to  be  officers  of  appellant.  Shortly  be- 
fore that,  D.  I.  Felsenthal  spoke  to  Fox  about  going  in 
business  with  Cohen  &  Sons,  and  proposed  to  Fox  that  they 
close  up  the  business  of  appellant  and  sell  out  the  material 
and  stock  and  pay  Fox  the  money  owed  him  by  appellant, 
and  told  him  that  he  thought  that  Cohen  &  Sons  would 
pay  him  whatever  the  stock  was  worth;  that  he  (Fox) 
could  get  his  money  out  of  the  concern  and  that  they  could 
divide  up  what  was  left.  Fox  said  that  he  liked  the  busi- 
ness and  wanted  to  stay  in  it;  that  he  had  no  objection  to 
David  and  his  brother  going  with  Cohen  &  Sons,  but  wanted 
further  guaranty  of  them  that  he  would  get  his  money  out 
of  the  business.  He  then  required  each  of  the  Felsenthal 
brothers  to  give  him  their  individual  note  for  $15,000  and 
that  each  brother's  note  be  signed  by  his  wife  and  endorsed 
by  the  other  brother,  and  in  addition  thereto  he  required 
each  of  said  brothers  to  assign  to  him  his  profits  in  the  busi- 
ness of  Cohen  &  Sons.  He  also  still  held  as  security  the 
seventy-five  shares  of  capital  stock  in  appellant  held  by  the 
three  Felsenthals.  On  March  7,  19 12,  about  three  or  four 
o'clock  A.  M.,  the  property  of  the  appellant,  consisting  of 
loose  and  bailed  tailors'  clippings,  was  destroyed  or  dam- 
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aged  by  fire.  At  that  time  the  total  amount  of  insurance  on 
the  property  of  appellant,  as  found  by  the  appraisers,  was 
$31,500;  the  total  cash  value  of  the  property  $30,721.42; 
the  total  loss  and  damage  $29,471.73;  the  amount  of  in- 
surance carried  by  appellee  $1500,  and  the  amount  claimed 
to  be  due  from  appellee  on  its  policy  to  the  appellant  was 
$1403.42.  The  amount  of  sound  value  and  loss  and  dam- 
age was  determined  by  the  appraisers  largely  from  infor- 
mation gained  from  the  books  of  appellant  kept  by  it  be- 
fore the  fire  and  shown  to  have  been  made  up  during  the 
course  of  the  business.  The  officers  of  appellant,  at  the 
time  the  fire  occurred  and  for  some  time  prior  thereto, 
were :  Morris  L.  Fox,  president ;  Harry  Fclsenthal,  vice- 
president;  David  I.  Felsenthal,  treasurer;  and  Nate  I.  Sil- 
ver, secretary.  Ben  Silver,  another  brother-in-law  of  Fox, 
was  shipping  and  receiving  clerk  and  kept  a  record  of  the 
goods  shipped  by  and  to  appellant. 

Evidence  was  produced  by  appellee  in  support  of  its 
defense  tending  strongly  to  prove,  in  substance,  that  Mor- 
ris L.  Fox  and  David  I.  Felsenthal,  about  two  months  prior 
to  the  fire,  went  to  the  saloon  of  Moe  Rosenberg,  then  at 
the  corner  of  Franklin  and  VanBuren  streets,  Chicago,  and 
from  there  went  with  Rosenberg  into  the  restaurant  adjoin- 
ing the  saloon  and  there  had  dinner.  Fox  and  Felsenthal 
there  told  Rosenberg  that  they  were  going  out  of  business 
and  were  planning  to  have  a  fire  at  their  place.  Fox  had 
known  Rosenberg  from  his  early  boyhood.  Rosenberg  told 
them  that  Ben  Fink,  who  was  in  the  saloon  with  him,  was  in 
the  business  of  firing  and  destroying  buildings  and  property 
insured.  Rosenberg  saw  Fink  for  them  and  gave  them  his 
terms  for  firing  the  building  and  goods  in  question,  to-wit, 
ten  per  cent  of  the  amount  of  insurance  that  should  be  col- 
lected from  the  insurance  company,  $500  thereof  to  be  paid 
in  advance.  They  told  Rosenberg  they  had  $32,000  or  $33,- 
000  of  insurance;  that  they  had  shipped  out  some  of  the 
stock  but  had  not  canceled  any  of  the  insurance,  and  that 
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they  did  not  know  whether  any  of  the  policies  would  hold. 
Rosenberg  then  told  them  he  would  take  up  the  matter  with 
Fink  and  have  Fink  take  it  up  with  Nathan  Spira,  an  in- 
surance adjuster,  and  who  was  at  the  fire  when  it  occurred 
and  afterwards  appeared  as  a  representative  of  appellant  in 
adjusting  the  loss.  The  burning  of  the  building  was  agreed 
to  upon  said  terms  and  about  ten  days  later  Fox  paid  Ro- 
senberg $500  advance  deposit.  Rosenberg  afterwards  took 
Fink  to  the  premises  of  the  appellant,  and  on  looking  them 
over  Fink  directed  Rosenberg  to  buy  and  put  into  the  prem- 
ises seventy-five  gallons  of  gasoline.  On  the  afternoon  of 
March  6,  19 12,  Rosenberg  employed  a  man  by-the  name  of 
Machilinsky,  who  was  an  expressman,  to  buy  the  gasoline 
of  Bartell  Bros.,  on  Plymouth  court,  and  gave  him  $15  to 
pay  for  and  deliver  the  gasoline  at  the  premises  of  appel- 
lant. Accordingly,  Machilinsky  bought  and  delivered  fif- 
teen five-gallon  cans  of  gasoline  at  the  appellant's  premises 
about  six  o'clock  that  evening,  and  Rosenberg  assisted  in 
unloading  the  gasoline  and  storing  it  in  the  building  from 
the  rear.  Fox  was  at  the  building  and  was  informed  that 
the  gasoline  was  there.  Fink  entered  the  building  about  one 
o'clock  that  morning,  cut  open  the  cans  of  gasoline,  scat- 
tered the  contents  on  tlie  first  and  second  floors  and  upon 
the  bales  of  clips  piled  upon  those  floors,  set  a  time  fuse 
and  left  the  building.  The  fuse  ignited  the  gasoline,  and  a 
raging  hot  fire,  accompanied  by  explosions,  followed  as  a 
result  of  such  ignition  early  in  the  morning  of  the  same  day. 
Rosenberg  and  Fink  were  witnesses  for  appellee  and 
testified  to  the  above  facts.  Machilinsky  corroborated  them 
as  to  the  buying  of  the  gasoline  and  the  delivery  thereof 
to  Rosenberg  at  the  building.  A  number  of  the  members 
of  the  fire  department  of  Chicago  further  corroborated  their 
evidence  by  testifying  that  they  noted  a  strong  odor  of  gaso- 
line on  the  first  and  second  floors  of  the  building  while 
assisting  in  the  work  of  putting  out  the  fire,  and  also  that 
tliey  found  a  number  of  gasoline  cans  in  the  building  cut 
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open  in  a  manner  similar  to  the  way  in  which  Fink  testified 
he  had  cut  and  left  them.  Fox  and  David  I.  Felsenthal 
denied  in  toto  the  testimony  of  Rosenberg  and  Fink  and 
all  knowledge  of  the  delivery  of  gasoline  at  the  building 
by  Machilinsky  and  all  manner  of  guilty  knowledge  of  the 
intention  of  anyone  to  burn  the  building.  Contradictory 
statements  occurred  in  the  testimony  of  Fox,  Rosenberg  and 
Fink,  and  much  other  evidence  was  introduced  tending  to 
impeach  their  testimony  and  showing  clearly  that  Rosen- 
berg and  Fink  were  very  bad  characters. 

The  jury  were  warranted  in  finding  that  the  building 
was  destroyed  at  the  instigation  of  Fox  beyond  all  rea- 
sonable doubt,  and  that  the  loss  by  the  fire  was  the  loss  of 
Fox  himself,  as  every  dollar  of  the  insurance  money  re- 
covered would  ultimately  be  paid  to  Fox.  This  finding  is 
further  supported  by  the  evidence  of  Fox  and  David  I.  Fel- 
senthal, whose  testimony  showed  that  the  corporation  owed 
Fox  $30,000  or  more, — a  sum  greater  than  the  total  loss 
sustained  by  reason  of  the  fire.  By  the  affirmance  of  the 
judgment  of  the  trial  court  by  the  Appellate  Court  that  court 
necessarily  found  that  the  building  was  so  destroyed  and 
that  Fox  was  substantially  the  entire  owner  of  the  goods 
destroyed,  and  the  opinion  of  the  Appellate  Court  so  dis- 
closes. This  court  is  therefore  concluded  on  this  appeal  as 
to  such  finding. 

It  is  true,  as  contended  by  appellant,  that  the  general  rule 
of  law  is  tliat  the  willful  burning  of  property  by  a  stock- 
holder in  a  corporation  is  not  a  defense  against  the  collec- 
tion of  the  insurance  by  the  corporation,  and  that  the  cor- 
poration cannot  be  prevented  from  collecting  the  insurance 
because  its  agents  willfully  set  fire  to  the  property  without 
the  participation  or  authority  of  the  corporation  or  of  all 
of  the  stockholders  of  the  corporation.  When,  however, 
the  beneficial  owner  of  practically  all  of  the  stock  in  a  cor- 
poration, and  who  has  the  absolute  management  and  control 
of  its  affairs  and  its  property  and  is  its  president  and  a  di- 
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rector,  sets  fire  to  the  property  of  a  corporation  or  causes 
it  to  be  done,  there  is  no  sound  reason  to  support  the  con- 
tention of  appellant  that  the  corporation  should  be  allowed 
to  recover  on  a  policy  for  the  destruction  of  the  corporate 
property  by  a  fire  so  occasioned.  Every  principle  of  insur- 
ance law  and  sound  reasoning  would  seem  to  be  against 
such  contention. 

This  question  does  not  appear  to  have  been  heretofore 
decided  by  this  court.  In  Kirkpatrick  v.  Allemannia  Fire 
Ins,  Co.  92  N.  Y.  Supp.  466,  the  appellate  division  of  the 
Supreme  Court  held,  in  substance,  that  a  corporation  could 
not  recover  on  a  state  of  facts  very  similar  to  those  occur- 
ring in  the  record  now  before  this  court.  The  corporation 
insured  was  the  Abbey  Press,  and  the  assignee  of  the  cor- 
poration sued  on  the  policy.  The  only  issue  litigated  was 
as  to  the  origin  of  the  fire,  the  insurance  company  claiming 
that  the  fire  was  caused  by  the  insured  for  the  purpose  of 
defrauding  the  insurance  company.  Carlos  Martin  was  the 
president  and  Charles  F.  Rideal  was  treasurer  of  the  in- 
sured corporation,  the  two  owning  all  of  the  stock  except 
a  sufficient  amount  to  qualify  a  book-keeper  as  secretary. 
Martin  and  Rideal,  according  to  the  claims  of  the  insurance 
company,  acting  in  conspiracy  with  and  through  the  instru- 
mentality of  Max  Hart,  had  the  property  insured  and  then 
caused  the  fire  for  the  purpose  of  defrauding  the  insurance 
companies.  The  court  submitted  it  to  the  jury  to  find  for 
the  insurance  company  only  in  case  they  found  that  the  fire 
was  purposely  set,  with  the  knowledge  or  approval  of  the 
officers  of  the  Abbey  Press.  The  Supreme  Court  found  that 
the  finding  of  the  jury  in  favor  of  the  insurance  company 
was  fully  warranted,  and  approved  as  proper  the  follow- 
ing charge  to  the  jury:  "In  weighing  the  testimony  of 
Mr.  Rideal  you  may  consider  that  he  may  be  deemed  a 
biased  and  interested  witness  and  one  of  the  officers  of  the 
Abbey  Press  charged  with  conspiracy  to  defraud  the  in- 
surance companies."    On  appeal  the  Court  of  Appeals  of 


Digitized  by 


Google 


350       Felsenthal  Co.  v.  North.  Assur.  Co.      [284  IlL 

New  York  affirmed  the  judgment  of  the  Supreme  Court. 
Kirk  Patrick  v.  Allcmannia  Ins.  Co.  184  N.  Y.  546. 

The  circuit  court  of  appeals  of  the  United  States  for  the 
third  circuit  followed  the  case  above  cited,  and  held  that 
there  could  be  no  recovery  by  the  plaintiff  corporation  in 
the  case  before  it  where  the  verdict  of  the  jury  was  prac- 
tically equivalent  to  a  finding  that  the  plaintiff  intentionally 
and  fraudulently  caused  the  fire  or  knowingly  participated 
in  an  act  of  incendiarism  upon  the  stock  and  fixtures  de- 
stroyed. The  actual  facts  found  by  the  jury  and  by  the 
circuit  court  of  appeals  were,  that  the  business  of  tlie  plain- 
tiff corporation  was  on  the  decline  to  a  marked  degree ;  that 
the  lease  had  nearly  expired  and  the  landlord  was  unwill- 
ing to  extend  it;  that  the  property  was  insured  in  excess 
of  its  value;  that  the  plaintiff  company  was  a  family  cor- 
poration ;  that  the  business  was  really  George  W.  Meily's 
and  was  carried  on  in  corporate  form  as  a  cloak  to  shield 
it  from  his  creditors;  that  the  fire  was  caused  by  his  in- 
cendiary act,  and  that  the  participation  by  his  sons  in  the 
alleged  over-valuation  of  the  stock  afforded  ground  from 
which  the  jury  could  infer  their  acquiescence  in  the  alleged 
incendiarism.  Mcily  Co.  v.  London  and  Lancashire  Fire 
Ins.  Co.  148  Fed.  Rep.  683. 

In  the  case  at  bar  it  is  strenuously  claimed  by  appellant, 
on  behalf  of  Nate  I.  Silver  and  Isaac  Felsentlial,  that  there 
was  absolutely  nothing  in  the  record  that  tended  to  show 
in  any  way  that  they  participated  or  acquiesced  in  the  burn- 
ing of  the  property  in  question  or  had  any  guilty  knowledge 
of  such  incendiarism.  While  that  is  true,  as  has  already 
been  stated,  the  court  and  jury  were  well  warranted  in  find- 
ing that  the  twenty-five  shares  in  the  name  of  Silver  in  fact 
belonged  to  Morris  L.  Fox  and  were  only  held  in  the  name 
of  Silver  for  Fox's  use  and  benefit  and  to  qualify  Silver  to 
hold  an  office  in  the  corporation.  The  stock  of  Isaac  Fel- 
senthal was  assigned  to  Fox  to  secure  him  for  the  debt 
owed  him  by  the  corporation,  which  exceeded  the  total  in- 
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surance  collectible,  according  to  the  finding  of  the  apprais- 
ers and  according  to  the  contention  of  appellant.  Even  if 
Silver  and  Isaac  Felsenthal  are,  as  contended  by  appellant, 
the  legal  owners  of  fifty  shares  of  the  corporation  stock,  un- 
der the  evidence  in  this  record  neither  of  them  would  receive 
or  be  benefited  by  one  cent  of  the  insurance  money  collected, 
as  the  debts  of  the  corporation  would  have  to  be  first  paid 
out  of  the  insurance  money,  and  Fox  is  the  sole  creditor 
of  the  corporation,  is  the  assignee  of  all  of  the  other  stock 
in  the  corporation  that  he  does  not  actually  own,  and  was, 
in  fact,  the  equitable  OAvner  of  all  of  the  property  of  the 
corporation  and  is  the  only  person  who  will  be  benefited 
financially  by  the  fire.  It  certainly  cannot  be  said  that  a 
corporation  can  recover  on  a  fire  insurance  policy  where 
the  property  insured  is  destroyed  by  a  fire  at  the  instance 
of  all  of  the  stockholders  and  of  all  of  the  creditors  of  the 
corporation.  That  is  substantially  the  fact  found  by  the 
jury  as  disclosed  by  this  record,  as  Fox  is  sole  creditor  and 
equitable  owner,  and  the  trial  court  held,  and  so  instructed 
the  jury,  that  the  charge  of  incendiarism  must  be  proved 
beyond  a  reasonable  doubt.  Fox,  then,  was  really  to  be 
considered,  when  examined  as  a  witness,  the  same  as  if  he 
were  the  insured.  The  same  latitude  in  cross-examination 
of  Fox  was  permitted  in  this  case  by  the  trial  court  as  if 
he  were  the  insured.  The  court  committed  no  error  in  so 
doing.  The  same  latitude  of  cross-examination  was  also 
permissible  in  the  case  of  David  I.  Felsenthal,  who,  accord- 
ing to  the  evidence,  was  an  interested  witness  and  had  as- 
sisted in  causing  the  property  to  be  burned.  His  interest 
was  disclosed  by  the  fact  that  should  Fox  not  collect  all 
of  his  debt  against  the  corporation  out  of  the  insurance 
money  Felsenthal  would  still  be  indebted  to  Fox.  The  cross- 
examination  of  a  witness  who  is  a  party  in  interest  need  not 
be  confined  to  the  subject  matter  of  examination  in  chief. 
Brennen  v.  Chicago  and  Cartennlle  Coal  Co,  241  111.  610. 
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We  have  examined  the  instructions  of  the  court  care- 
fully and  find  that  they  are  all  substantially  correct.  The 
court  instructed  the  jury,  in  substance,  that  the  provisions 
of  the  policy  in  question  rendering  it  void  if  gasoline  be 
kept,  used  or  allowed  on  the  premises  is  not  violated  by 
the  mere  bringing  of  gasoline  on  the  property;  that  the 
words  "kept,  used  or  allowed"  mean  that  the  prohibited 
article  must  not  only  be  upon  the  premises  but  must  be  there 
for  the  keeping  or  storing  of  it;  that  there  must  be  some 
degree  of  permanence  in  its  continuance  there.  As  to  the 
second  defense  the  court  instructed  the  jury  that  the  charge 
was  a  criminal  charge  and  must  be  proved  beyond  a  reason- 
able doubt;  "that  a  corporation  is  not  bound  by  the  fraudu- 
lent acts  of  one  of  its  officers  when  he  is  not  acting  for  and 
in  the  interest  of  the  corporation  but  is  acting  in  his  own 
individual  interest  and  against  the  interest  of  the  corpora- 
tion, and  with  the  intention  that  his  acts  shall  be  done  for 
the  individual  purpose  of  carrying  out  a  willful  and  mali- 
cious criminal  intent  to  destroy  the  property  of  the  corpo- 
ration. If,  however,  the  officer  or  officers  of  a  corporation 
are  the  owners  of  the  stock  and  control  it  as  its  managers, 
and  if  such  officer  or  officers  should  set  fire  to  the  property 
insured  or  cause  or  consent  to  the  same  being  done,  it  would 
in  law  be  the  act  of  the  corporation  and  will  defeat  a  recov- 
ery on  the  part  of  the  insured  for  any  loss  sustained  under 
such  circumstances."  The  foregoing  instructions  substan- 
tially embody  the  law  applicable  to  the  case,  and  they  are 
not  subject  to  the  objections  raised  by  appellant.  They  are 
certainly  as  favorable  to  appellant  as  is  permissible  under 
the  law  applicable  to  the  case. 

The  record  is  not  entirely  free  from  error,  but  whatever 
error  was  disclosed  was  not  of  a  prejudicial  nature.  The 
whole  case  necessarily  turned  upon  the  proposition  whether 
or  not  appellee  proved  its  second  defense,  as  that  is  the  de- 
fense, as  is  clearly  disclosed  by  the  record,  upon  which  the 
jury  made  its  finding  against  appellant. 
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One  of  the  errors  complained  of  by  appellant  as  being 
substantial  is  the  ruling  of  the  court  in  not  permitting  ap- 
pellant to  prove  that  there  were  good  and  collectible  debts 
due  and  owing  the  corporation  at  the  time  of  the  fire.  It 
is  true  that  such  evidence  v/ould  have  tended  to  prove  the 
solvency  of  the  appellant.  In  considering  this  objection  we 
must  assume  as  true  that  if  the  evidence  had  been  admitted 
appellant  would  have  been  able  to  prove  its  solvency.  It 
is  a  sufficient  answer  to  appellant's  objection  to  say  that  if 
the  appellant  corporation  is  solvent  and  that  there  are  large 
amounts  of  debts  due  and  owing  to  it  very  much  in  excess 
of  the  amount  owed  to  Fox,  its  sole  creditor,  Fox  cannot 
defeat  or  prejudice  the  other  stockholders  who  were  not 
guilty  of  incendiarism  or  the  encouragement  thereof,  in  ob- 
taining all  their  just  interests  or  shares  in  the  assets  of  the 
corporation.  Fox's  debt  against  the  corporation  may  be 
offset  entirely  by  any  proceeding  by  or  against  the  other 
stockholders  to  the  extent  of  the  full  value  of  the  goods  de- 
stroyed or  damaged  by  the  fire,  and  they  could  even  recover 
against  him  for  any  excess  of  the  goods  destroyed  or  dam- 
aged if  they  could  show  that  such  loss  and  damage  exceeded 
the  amount  of  his  debt  against  appellant.  No  matter  from 
what  angle  this  case  may  be  viewed,  to  allow  appellant  to 
recover  in  this  case  would  be  to  go  against  the  established 
rule  of  law  that  the  assured  may  not  profit  by  his  own 
criminal  act,  which  is  at  the  same  time  an  act  committed 
with  a  criminal  intent  to  defraud  the  insurance  company. 
While  the  money  collected  from  appellee  on  this  insurance 
policy  would  not  be  paid  directly  to  Fox,  still,  ultimately, 
the  amount  collected  would  all  go,  under  the  showing  in 
this  record,  in  the  settlement  of  the  -affairs  of  the  corpora- 
tion to  Fox.  It  is  therefore  certainly  good  law  to  hold  that 
an  incendiary  cannot  by  a  circuity  of  action  recover  from 
an  insurance  company  a  loss  occasioned  by  his  own  willful 
conduct,  which  loss  he  could  not  recover  by  a  direct  suit 
against  the  company  on  a  policy  made  direct  to  him.    We 
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cannot  allow  the  corporation  in  this  case  to  be  used  as  a 
cloak  to  protect  Fox  and  to  aid  him  in  his  designs  to  de- 
fraud the  insurance  company  and  at  the  same  time  to  profit 
by  his  own  wrong  or  fraud. 

Under  our  view  of  this  case  appellant  could  not  reason- 
ably expect  on  another  trial  another  or  different  verdict. 
We  are  impressed  by  the  record  that  the  verdict  and  judg- 
ment are  clearly  right  and  that  the  judgment  should  be  af- 
firmed, and  it  is  accordingly  affirmed. 

Judgment  affirmed. 


(No.  11890. — Judgment  affirmed.) 
The  HADI.EY  Creek  Sub-District,  Appellee,  vs.  The  Chi- 
cago, BURUNGTON  AND  QuiNCY  RAILROAD  COMPANY, 

Appellant 

Opinion  filed  June  20,  iprS — Leave  to  Me  petition  for  rehearing 
denied  October  2,  ipi8. 

1.  Drainage — question  whether  all  property  has  been  included 
cannot  be  raised  on  hearing  of  objections  as  to  benefits.  Under  the 
Levee  act  the  question  whether  all  the  property  that  will  be  bene- 
fited has  been  included  within  the  drainage  district  cannot  be  raised 
on  the  hearing  of  objections  to  the  assessment  of  benefits,  where 
the  objector  has  failed  to  appeal  from  the  order  of  organization 
finding  that  the  commissioners  "have  described  all  the  lands  which 
will  be  benefited." 

2.  Same — when  fury  are  justified  in  making  assessment  accord- 
ing to  assessment  roll.  Where  the  jury  do  not  view  the  premises 
they  are  justified  in  making  an  assessment  in  accordance  with  the 
assessment  roll  if  the  objector  fails  to  furnish  any  testimony  on  his 
own  behalf  upon  which  to  base  a  different  assessment,  and  it  is 
not  sufiicient  for  the  objector  to  show  merely  that  the  amount  set 
down  in  the  assessment  roll  exceeds  the  benefits  to  his  land  or  is 
more  than  the  proportionate  share  of  the  cost  of  the  improvement. 

Carter,  Cartwright  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  County  Court  of  Pike  county;  the 
Hon.  Paul  F.  Grote,  Judge,  presiding. 

WiLUAM  &  Barry  Mumford,  (J.  A.  Connell,  of 
counsel,)  for  appellant. 


Digitized  by 


Google 


Oet.M8.]       Hadley  Creek  Dist.  v,  C,  B.  &  Q.  R.  R.     355 

Anderson  &  Matthews,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
This  is  an  appeal  by  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  from  a  judgment  of  the  county  court 
of  Pike  county  confirming  a  drainage  assessment  made  by 
a  jury  against  appellant's  right  of  way  in  the  Hadley  Creek 
Sub-district,  a  sub-district  organized  by  a  proceeding  in  the 
county  court  of  Pike  county  out  of  lands  lying  within  the 
boundaries  of  the  Sny  Island  Levee  Drainage  District,  here- 
inafter referred  to  as  the  Sny  district.  The  Sny  district 
was  organized  in  the  county  court  of  Pike  county  in  1880 
under  the  Levee  act.  It  is  about  fifty  miles  long,  northerly 
and  southerly,  and  from  three  to  seven  miles  wide,  contains 
about  110,000  acres  of  land,  and  was  organized  for  the  pur- 
pose of  protecting  the  low  lands  on  the  east  side  of  the  Mis- 
sissippi river  from  overflow.  It  does  not  extend  east  to  the 
bluffs  but  only  to  the  high-water  line  established  during  the 
flood  stage  of  the  river  in  185 1.  The  main  outlet  of  the 
Sny  district  is  known  as  the  Sny  E'Carte  canal.  From  the 
bluffs  on  the  east  Hadley  creek  flows  across  a  portion  of 
the  lands  in  the  Sny  district  into  the  Sny  E'Carte  canal, 
carrying  the  surface  waters  from  seventy-six  square  miles 
of  territory,  which  at  times  inundate  lands  both  within  the 
Sny  district  and  east  thereof.  January  20,  1916,  the  com- 
missioners of  the  Sny  district  filed  in  the  county  court  of 
Pike  county  a  special  report  under  section  59  of  the  Levee 
act,  which  provides  for  the  organization  of  sub-districts 
within  drainage  districts  organized  under  that  act,  setting 
forth  the  necessity  of  further  drainage  in  that  portion  of  the 
Sny  district  subject  to  overflow  from  Hadley  creek  and  con- 
sisting of  about  8129  acres,  proposing  a  plan  of  improve- 
ment by  means  of  both  levees  and  ditches  at  an  estimated 
cost  of  $97,392.10,  and  praying  for  the  organization  of 
those  lands  subject  to  overflow  from  Hadley  creek  into  a 
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sub-district  to  be  known  as  Hadley  Creek  Sub-district.  To 
this  special  report,  which  under  the  statute  stands  as  the 
petition  for  the  organization  of  the  sub-district,  was  at- 
tached a  report  made  to  the  commissioners  by  the  engineer 
of  the  Sny  district,  in  which  it  was  stated  that  "the  flood 
waters  of  Hadley  creek  flooded  approximately  938.76  acres 
of  land  that  lie  outside  of  the  Sny  Island  Levee  Drainage 
District,"  and  that  ''the  work  herein  proposed  will  benefit 
said  lands  and  they  diould  be  taken  into  the  district."  The 
statutory  notices  of  hearing  were  given,  and  the  Boyd  Levee 
and  Drainage  District  and  certain  land  owners  in  that  dis- 
trict appeared  and  filed  objections  to  the  report  because  it 
included  lands  within  the  Boyd  Levee  and  Drainage  Dis- 
trict. The  county  court  sustained  these  objections  and  or- 
dered the  lands  in  the  Boyd  Levee  and  Drainage  District 
stricken  from  the  report,  but  upon  appeal  by  the  Sny  dis- 
trict we  reversed  the  order  of  the  county  court  and  re- 
manded the  cause  for  further  proceedings.  (Sny  Island 
Levee  Draitiage  District  v.  Boyd  Levee  and  Drainage  Dis- 
trict, 273  111.  533.)  After  the  mandate  of  this  court  had 
been  filed  in  the  county  court  the  cause  was  re-docketed  and 
new  notices  of  hearing  were  given.  Appellant  then  ap- 
peared and  filed  objections  to  the  report  on  the  ground  that 
the  plan  proposed  by  the  commissioners  would  be  unneces- 
sarily expensive  and  burdensome  to  it,  but  expressly  stated 
that  it  did  not  object  to  the  making  of  the  improvement  in 
a  proper  and  economical  manner.  On  October  21,  19 16, 
the  county  court  entered  an  order  overruling  appellant's  ob- 
jections, approving  the  plan  of  improvement  proposed  by 
the  commissioners,  fixing  the  boundaries  of  the  district  as 
recommended  in  the  commissioners'  report,  declaring  the 
lands  embraced  within  those  boundaries  to  be  organized 
into  a  sub-district  to  be  known  as  the  Hadley  Creek  Sub- 
district,  and  directing  the  commissioners  to  prepare  and  file 
a  commissioners'  roll  of  assessments  of  benefits  and  dam- 
ages.   This  order  found,  among  other  things,  that  the  corn- 
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missioners  "have  described  all  the  lands  which  will  be  bene- 
fited or  damaged"  by  the  proposed  work,  and  that  all  such 
lands  are  within  the  boundaries  of  the  Sny  district.  There- 
after the  commissioners  filed  in  the  county  court  their  roll 
of  assessments  of  benefits  and  damages,  assessing  the  whole 
cost  of  the  improvement,  as  well  as  the  entire  annual  cost 
of  maintenance,  against  the  lands  in  the  sub-district  as  or- 
ganized. Appellant's  right  of  way  in  the  sub-district  was 
assessed  $7534.91  for  the  construction  work  and  $260  an- 
nually for  maintenance.  Upon  the  filing  of  the  commission- 
ers' roll  of  assessments  of  benefits  and  damages  the  commis- 
sioners gave  notice,  as  required  by  law,  of  the  time  and 
place  fixed  for  the  hearing  before  the  jury  in  the  county 
court  upon  all  questions  of  benefits  and  damages  to  lands 
in  the  district.  Appellant  filed  objections  to  the  assessment 
roll,  assigning  as  grounds  for  objection  that  all  the  lands 
which  would  be  benefited  by  the  proposed  improvement 
were  not  included  in  the  sub-district  and  were  therefore 
not  assessed  for  benefits;  that  the  assessment  against  ap- 
pellant's right  of  way  greatly  exceeded  the  benefits  which 
such  right  of  way  would  receive  from  the  proposed  im- 
provement, and  that  such  assessment  is  more  than  appel- 
lant's proportionate  share  of  the  cost  of  constructing  and 
maintaining  the  improvement.  At  the  time  specified  in  the 
notice  a  jury  was  called  in  the  county  court.  The  commis- 
sioners presented  their  assessment  roll,  and  the  commission- 
ers and  the  engineer  of  the  district  testified  in  support  of 
the  assessment  made  against  appellant's  right  of  way.  Ap- 
pellant offered  no  evidence  but  was  content  to  rest  its  case 
upon  the  evidence  introduced  by  the  district  and  the  ctoss- 
examination  of  the  commissioners  and  engineer.  Appel- 
lant did  not  request  that  the  jury  view  the  premises,  but,  on 
the  contrary,  it  was  stated  during  the  trial  that  neither  the 
commissioners  nor  appellant  desired  the  jury  to  view  the 
lands.  During  the  progress  of  the  hearing  the  commission- 
ers, upon  their  own  motion,  were  permitted  to  amend  their 
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assessment  roll  by  reducing  the  amount  assessed  against  ap- 
pellant's property  for  annual  benefits  from  $260  to  $200, 
and  making  annual  assessments  of  $11.60  against  the  town 
of  Pleasant  Vale,  $33.40  against  the  town  of  Cincinnati  and 
$15  against  the  town  of  Kinderhook,  in  Pike  county,  for 
annual  benefits  to  the  highways  in  the  sub-district.  After 
hearing  the  evidence  and  arguments  of  counsel,  and  without 
viewing  the  lands  in  the  district,  the  jury  returned  a  verdict 
assessing  benefits  against  all  the  lands  in  the  sub-district, 
including  appellant's  right  of  way,  at  the  same  amounts  as 
fixed  in  the  amended  assessment  roll  of  the  commissioners, 
and  the  court  rendered  judgment  on  the  verdict.  From  that 
judgment  appellant  prosecuted  this  appeal. 

Appellant  first  contends  that  the  county  court  should 
have  sustained  its  objection  that  all  the  lands  which  would 
be  benefited  by  the  proposed  improvement  were  not  included 
in  the  sub-district  and  were  therefore  not  assessed  for  bene- 
fits. The  basis  for  this  contention  is  the  fact  that  it  ap- 
pears from  the  report  of  the  engineer  of  the  Sny  district, 
which  was  attached  to  the  commissioners'  report,  and  from 
the  cross-examination  of  the  commissioners  and  engineer  at 
the  hearing  before  the  jury  upon  the  question  of  benefits, 
that  approximately  938.76  acres  of  land  lying  east  of  the 
Sny  district  will  be  benefited  by  the  proposed  improvement, 
but  as  those  lands  were  not  included  within  the  Sny  district 
they  were  not  and  could  not  be  included  in  the  sub-district 
as  originally  organized  and  consequently  were  not  assessed 
in  this  proceeding.  The  appellant  contends  that  those  lands 
should  have  been  annexed  and  brought  into  the  sub-district, 
under  the  provisions  of  sections  58  and  59  of  the  Levee  act, 
before  any  assessment  was  made,  while  appellee  argues  that 
under  those  sections  of  the  statute  it  is  discretionary  with 
the  commissioners  whether  or  not  to  annex  lands  outside 
the  sub-district  which  will  be  benefited  before  the  assessment 
for  the  construction  of  the  improvement  is  made,  and  that 
they  may  be  afterwards  brought  into  the  district,  in  accord- 
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ance  with  the  provisions  of  said  section  58,  and  then  re- 
quired to  contribute  their  proportionate  share  to  the  cost 
of  the  improvement,  and  that  it  is  not  a  valid  objection 
to  the  assessment  against  the  appellant's  property  that  such 
lands  have  not  been  assessed  for  benefits  in  this  proceeding. 
While  we  think  the  better  course  to  pursue  would  be  to  an- 
nex all  lands  to  the  district  which  will  be  benefited  before 
making  the  assessment  for  the  construction  work  and  for 
annual  maintenance,  the  objection  urged  by  appellant  is  not 
now,  and  was  not  when  made  in  the  county  court,  open  for 
consideration.  In  the  order  of  October  21, 19 16,  organiz- 
ing the  sub-district  the  county  court  found  that  the  commis- 
sioners "have  described  all  the  lands  which  will  be  benefited" 
by  the  proposed  improvement,  and  that  all  of  such  lands  are 
within  the  boundaries  of  the  Sny  district.  Had  appellant 
desired  to  question  this  finding  it  should  have  appealed  from 
that  order.  It  did  not  appeal  but  acquiesced  in  the  finding, 
and  it  could  not  thereafter  object  to  the  making  of  an  as- 
sessment against  its  property  on  the  ground  that  the  finding 
of  the  court  in  the  order  of  October  21,  1916,  was  errone- 
ous, and  that,  in  fact,  there  were  lands  which  had  not  been 
included  in  the  sub-district  which  would  be  benefited  and 
which  had  not  been  assessed  for  benefits. 

It  is  also  argued  by  gtppellant  that  the  commissioners 
considered  an  improper  element  in  making  the  assessment 
against  its  right  of  way.  While  one  of  the  commissioners 
testified  that  among  the  benefits  which  appellant  would  re- 
ceive from  the  improvement  would  be  increased  travel  on 
account  of  the  increased  production  of  the  lands  in  the  dis- 
trict, he  did  not  testify  that  he  took  this  element  into  con- 
sideration in  fixing  the  assessment  against  appellant's  prop- 
erty. On  the  contrary,  a  fair  consideration  of  the  testimony 
of  this  commissioner  and  the  testimony  of  the  other  com- 
missioners shows  that  this  element  was  not  taken  into  con- 
sideration in  fixing  the  assessment  against  appellant's  right 
of  way. 
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There  is  no  evidence  whatever  in  the  record  tending  to 
show  that  the  assessment  against  appellant's  right  of  way 
exceeds  the  benefits  which  such  right  of  way  would  receive 
from  the  proposed  improvement.  On  the  contrary,  all  the 
evidence  is  to  the  effect  that  appellant's  right  of  way  will 
be  benefited  more  than  it  is  assessed. 

The  objection  that  the  assessment  against  the  appellant's 
property  is  more  than  its  proportionate  share  of  the  cost  of 
constructing  and  maintaining  the  improvement  is  based  en- 
tirely upon  the  fact  that  the  Mississippi  River  Power  Com- 
pany, which  is  engaged  in  the  business  of  generating  elec- 
tricity and  transmitting  it  by  means  of  wires  strung  on  steel 
towers  from  Keokuk,  Iowa,  to  St.  Louis,  Missouri,  owns  a 
strip  of  land  one  hundred  feet  wide,  extending  through  the 
sub-district  a  distance  of  four  and  one-half  miles,  adjacent 
to  and  parallel  with  the  right  of  way  of  appellant  through 
the  district,  upon  which  strip  the  steel  towers  are  erected 
on  concrete  bases  and  telephone  poles  carrying  private  tele- 
phone wires  used  in  conducting  the  business  of  the  power 
company  are  placed;  that  the  strip  of  land  owned  by  the 
power  company  contains  58.6  acres  and  is  assessed  $250  for 
special  benefits  and  $24.84  for  annual  maintenance,  while 
appellant's  right  of  way  contains  but  39.8  acres  and  is  as- 
sessed $7534.91  for  special  benefits  and  $200  for  annual 
maintenance;  and  upon  the  further  fact  that  there  are 
twenty-two  and  one-half  miles  of  public  highway  in  the  sub- 
district,  against  which  there  was  assessed  only  $110  for 
special  benefits  and  $60  for  annual  maintenance.  The  jury 
is  presumed  to  make  the  assessment  of  benefits  from  the 
evidence  before  it  and  from  its  view  of  the  premises,  in 
case  any  of  the  parties  request  that  such  view  be  made. 
The  assessment  roll  made  by  the  commissioners,  under  sec- 
tion 17  of  the  present  Levee  act,  does  not  constitute  the 
assessment  of  benefits  against  the  lands  of  the  district  but 
is  made  and  filed  as  the  commissioners'  claim  against  the 
several  land  owners  and  tracts  involved.     {Hillvicw  Drain- 
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(ige  District  v.  Dozvdall,  276  111/  33.)  When  offered  before 
the  jury,  whose  verdict  constitutes  the  assessment  of  bene- 
fits against  the  lands  of  the  district,  the  commissioners'  roll 
makes  out  a  prima  facie  case  in  favor  of  the  district  that 
the  lands  therein  described  will  be  benefited  to  the  extent 
shown  by  the  assessment  roll  and  that  the  amount  assessed 
against  each  tract  is  the  proportionate  share  of  the  entire 
cost  of  the  improvement  to  be  borne  by  that  tract,  and  it 
is  then  incumbent  upon  the  land  owner  to  rebut  this  prima 
facie  case  by  showing  that  his  or  its  land  has  been  assessed 
by  the  commissioners  more  than  it  will  be  benefited  or  for 
a  greater  amount  than  its  proportionate  share  of  the  cost 
of  the  improvement;  and  under  the  present  statute,  where 
the  jury  and  not  the  commissioners  make  the  assessment,  if 
the  jury  does  not  view  the  premises  it  is  not  sufficient  to 
merely  prove  that  the  amount  claimed  by  the  commission- 
ers in  their  assessment  roll  exceeds  the  benefits  to  the  par- 
ticular tract  or  is  more  than  the  proportionate  share  of  the 
cost  of  the  improvement,  as  such  proof  furnishes  no  basis 
upon  which  the  jury  can  act  in  making  a  proper  assessment, 
but  the  objector  must  go  further  and  show  the  jury  what 
sum  will  be  a  proper  assessment  against  his  or  its  land. 
In  City  of  Lake  Forest  v.  Buckley,  276  111.  38,  in  discussing 
a  question  relating  to  an  assessment  for  a  local  improve- 
ment, we  said:  "Opinion  evidence  must  be  relied  upon 
wholly  in  cases  of  this  kind  to  determine  the  amount  of 
benefits,  if  any,  to  property  by  reason  of  such  an  improve- 
ment," and,  aside  from  the  commissioners'  roll  of  assess- 
ments of  benefits  and  damages  and  the  view  of  the  jury, 
the  same  is  true  in  drainage  cases.  The  only  opinion  evi- 
dence in  this  case  consists  of  the  testimony  of  the  commis- 
sioners and  of  the  engineer  of  the  district,  all  of  whom 
testified  that  appellant's  right  of  way  was  not  assessed  for 
a  greater  amount  than  it  would  be  benefited  and  that  the 
assessment  against  such  right  of  way  was  not  more  than 
its  proportionate  share  of  the  cost  of  the  improvement.    The 


Digitized  by 


Google 


862     Hadley  Creek  Dist.  v.  C,  B.  &  Q.  R.  R.      [284  DL 

cross-examination  of  these  witnesses  disclosing  the  situa- 
tion with  reference  to  the  strip  of  land  belonging  to  the 
power  company  and  the  assessment  against  that  strip  as 
compared  with  the  assessment  against  appellant's  right  of 
way,  and  the  situation  with  reference  to  the  public  high- 
ways in  the  sub-district  and  the  assessments  against  certain 
towns  for  benefits  to  such  highways  as  compared  with  the 
assessment  against  appellant's  property,  furnished  no  basis 
upon  which  the  jury  could  assess  any  specific  sum  against 
appellant's  right  of  way  or  against  the  power  company's 
land  or  against  the  towns  for  benefits  to  highways.  In  or- 
der to  be  in  a  position  to  urge  the  objection  which  it  now 
urges,  appellant  should  have  offered  the  testimony  of  wit- 
nesses showing  what  specific  amount  would  be  the  propor- 
tionate share  of  the  cost  of  the  improvement  and  of  keeping 
the  improvement  in  repair  which  should  be  borne  by  appel- 
lant's right  of  way.  Without  such  testimony  and  without 
having  viewed  the  lands  in  the  district  the  jury  could  not 
determine  from  the  testimony  before  it  what  sum  should 
be  assessed  against  appellant's  right  of  way  or  against  the 
strip  belonging  to  the  power  company  or  against  the  towns 
for  benefits  to  highways  as  the  proportionate  share  of  the 
cost  of  the  improvement,  even  though  the  jury  might  be- 
lieve that  the  assessment,  as  between  appellant's  property 
and  that  of  the  power  company  and  the  highways,  was  out 
of  proportion  to  benefits.  Appellant  having  failed  to  fur- 
nish the  jury  with  any  testimony  which  would  form  a  basis 
upon  which  to  make  any  other  or  different  assessments 
against  its  right  of  way  or  against  the  property  of  the  power 
company  or  against  the  towns  for  benefits  to  highways  than 
the  assessments  fixed  by  the  commissioners  in  their  roll  of 
assessments  of  benefits  and  damages,  the  only  course  open 
for  the  jury  to  pursue  was  to  return  a  verdict  in  accordance 
with  the  assessment  roll  of  the  commissioners,  and  the  court 
did  not  err  in  rendering  judgment  on  that  verdict. 
The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Carter,  dissenting: 

I  do  not  concur  in  the  conclusion  or  reasoning  with  ref- 
erence to  certain  points  decided  in  the  foregoing  opinion. 
I  think  the  opinion  is  wrong  with  reference  to  its  holding 
as  to  the  taxes  levied  against  the  public  highways  of  the 
district  and  also  as  to  the  assessment  levied  against  the  strip 
of  land  belonging  to  the  Mississippi  River  Power  Company. 

It  appears  from  the  evidence  in  the  record  that  the  pub- 
lic highways  in  said  sub-district  are  some  twenty-two  miles 
in  length;  that  they  were  assessed,  all  told,  the  sum  of 
$iio;  that  the  annual  assessment  levied  on  said  highways 
amounted  to  $60.  From  the  testimony  of  the  commission- 
ers given  on  direct  and  cross-examination  on  the  stand,  and 
from  that  of  the  engineer  of  the  district,  it  is  clear  that 
this  small  assessment  was  made  because,  as  they  were  ad- 
vised, it  was  necessary  so  to  do  to  comply  with  the  law  to 
assess  all  the  property  within  this  sub-district,  and  also  on 
the  ground  that  the  land  under  the  highways  was  assessed 
along  with  the  adjoining  farm  land.  It  is  insisted  by  coun- 
sel for  appellant  that  under  sections  17,  17a  and  176  of  the 
Levee  act,  as  construed  by  this  court  in  Highzvay  Comrs, 
V.  Bast  Lake  Fork  Drainage  District ^  127  111.  581,  High- 
zvay Comrs,  V.  Big  Pour  Drainage  District,  207  id.  17,  and 
Vandalia  Drainage  District  v.  Vandalia  Railroad  Co.  247 
id.  114,  these  highways  should  have  been  assessed  a  much 
higher  amount.  On  the  other  hand,  it  is  insisted  by  counsel 
for  appellee  that  under  the  holding  of  this  court  in  People 
V.  Block,  276  111.  286,  the  only  authorities  who  possess  the 
right  to  levy  a  tax  or  incur  a  liability  for  roads  and  bridges 
in  a  town  are  the  highway  commissioners  of  the  town,  and 
that  the  drainage  commissioners  of  this  sub-district  are  in 
no  way  to  be  considered  the  corporate  authorities  of  the  re- 
spective towns,  and  that  therefore,  under  the  reasoning  of 
the  last  cited  decision,  the  drainage  commissioners  have  no 
power  to  impose  a  debt  on  any  of  the  three  towns  through 
which  these  public  highways  are  laid  out.    The  reasoning  in 
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this  last  case  is  not  decisive  on  this  question.  Since  that 
decision  was  rendered  this  court  has  held  (Shabbona  Spe- 
cial Drainage  District  v.  Town  of  Cornzuall,  281  111.  55  ^^j) 
that  the  drainage  commissioners  were  authorized  to  assess 
taxes  against  public  highways  within  the  drainage  district 
controlled  by  said  commissioners,  and  this  practice  has  been 
sanctioned  by  this  court  in  other  cases. 

It  is  clear  from,  the  testimony  of  the  commissioners  that 
the  highways  will  be  materially  benefited  and  that  these 
nominal  assessments  were  made  against  the  public  high- 
ways, not  on  the  basis  of  benefits  to  said  highways,  but 
because  the  commissioners  thought  it  would  be  illegal  to  as- 
sess the  highways  any  larger  amount.  The  drainage  com- 
missioners being  mistaken  as  to  their  right,  under  the  law, 
to  assess  the  highways  according  to  the  benefits  to  said  high- 
ways, it  was  the  duty  of  the  trial  court,  when  the  testimony 
showed  that  they  assessed  them  not  according  ta  benefits 
but  merely  a  nominal  sum  because  they  thought  they  had 
no  right  to  assess  them  a  greater  amount,  to  re-refer  the 
roll  to  the  commissioners  for  the  purpose  of  assessing  said 
highways  in  proportion  to  the  benefits  they  received  by 
the  organization  and  draining  of  the  proposed  sub-district. 
There  can  be  no  question,  under  the  law,  that  drainage  as- 
sessments should  be  made  in  proportion  to  the  benefits  to 
each  tract  of  land,  and  that  no  tract  of  land  within  the  dis- 
trict should  be  assessed  for  benefits  in  a  greater  amount  than 
its  proportionate  share  of  tlie  estimated  cost  of  the  entire 
work  as  compared  with  the  other  property  within  said  dis- 
trict, and  that  assessments  regardless  of  benefits  should  not 
be  sustained,  (Hosmer  v.  Hunt  Drainage  District,  135  111. 
51,)  and  that  an  assessment  levied  upon  all  property  within 
the  district  should  be  just  and  equitable.  (McCaleb  v.  Coon 
Run  Drainage  District,  igo  111.  549.)  The  public  highways 
having  been  assessed  too  small  an  amount,  it  necessarily  fol- 
lows that  the  assessment  of  the  appellant  railroad  company's 
right  of  way  was  proportionately  too  high,  and  no  matter 
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whether  the  objectors  put  in  any  proof  on  this  question  or 
not,  when  it  clearly  appeared  from  the  testimpny  offered 
by  the  drainage  district  through  the  commissioners  and  en- 
gineer, that  the  public  highways  were  assessed  on  a  wrong 
basis,  it  was  the  duty  of  the  trial  court  to  order  them  as- 
sessed according  to  the  proper  basis.  It  is  not  argued  in 
tlie  opinion  of  the  court  that  public  highways  could  not  be 
assessed  for  benefits  by  the  drainage  commissioners,  but  it 
is  held  that  from  the  proof  in  the  record  there  was  no  au- 
thority to  assess  them  more  than  they  were  assessed.  I 
tliink  the  record  clearly  contradicts  this  conclusion. 

Counsel  for  appellee  argue  that  under  section  17a  of  the 
Levee  act  the  commissioners'  roll,  when  introduced  on  the 
hearing  before  the  jury,  made  out  a  prima  facie  case.  This 
is  the  law.  (Cache  River  Drainage  District  v.  Chicago  and 
Eastern  Illinois  Railroad  Co,  255  111.  398 ;  5*^*3;  Island  Levee 
Drainage  District  v.  Shaw,  252  id.  142.)  It  is  argued  that 
having  made  out  this  prima  facie  case  by  introducing  the 
roll,  that  prima  facie  case  is  not  overcome  by  any  evidence 
in  the  record.  Counsel  for  appellee  introduced  the  commis- 
sioners, and  they  testified  on  behalf  of  the  district  after  in- 
troducing the  roll,  and  having  been  offered  as  witnesses  and 
having  testified  they  were  subject  to  cross-examination,  and 
if  their  testimony  was  competent,  then  it  follows  that  it  con- 
tradicted the  prima  facie  showing  of  the  assessment  roll  by 
such  roll.  Counsel  for  appellee  neither  on  the  trial  below 
nor  here  make  any  objection  as  to  the  competency  of  the  tes- 
timony given  by  these  commissioners  on  cross-examination. 

It  appears  from  tlie  evidence  gi\pn  by  the  commissioners 
that  the  strip  of  land  owned  by  the  Mississippi  River  Power 
Company,  except  as  to  its  use  for  the  erection  of  the  lines 
of  poles  for  the  power-current  wires  and  telephone  wires, 
was  largely  unimproved  farm  land  or  farm  land  cultivated 
by  the  original  owners.  No  positive  proof  was  offered  as 
to  whether  this  strip  of  land  of  the  power  company  was 
owned  in  fee  by  said  company,  but  it  seems  to  be  assumed 
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by  counsel  for  both  parties  in  their  briefs  that  the  power 
company  had  the  fee  simple  title  to  this  land.  One  of  the 
commissioners  testified  that  the  farm  land  in  the  district 
would  be  benefited  by  the  proposed  improvement  approxi- 
mately $50  an  acre  as  farm  land,  only.  No  attempt  was 
made  to  contradict  this  testimony  of  the  commissioner  on 
this  question.  Counsel  for  appellee  in  their  briefs  concede 
that  the  assessment  against  the  land  of  the  power  company 
was  made  solely  on  the  basis  (as  testified  to  by  the  commis- 
sioners) of  the  benefit  to  said  land  that  would  result  in  pre- 
venting it  from  being  overflowed  and  thus  facilitating  the 
work  of  the  power  company's  employees  in  keeping  said 
poles  and  wires  in  repair.  If  the  power  company  owned 
this  land  in  fee  it  could  use  it  for  any  purpose  that  it  de- 
sired, not  only  for  erecting  poles  for  electrical  power  cur- 
rents and  telephone  wires,  but  for  any  other  purpose  that 
under  the  law  it  was  authorized  to  use  it  for.  The  power 
company  could  sell  such  land,  if  desired,  to  .other  parties. 
It  must  be  assumed  from  the  briefs  of  counsel  that  the 
power  company  had  the  fee  simple  title.  This  being  so, 
the  assessment  on  said  strip  of  land  belonging  to  the  power 
company  was  not  made  on  a  correct  basis.  "In  making  an 
assessment  of  actual  benefits  it  may  undoubtedly  be  proper 
to  take  into  consideration  the  fact  that  the  property  is  be- 
ing devoted  to  a  permanent  use,  which,  for  the  time  being 
at  least,  renders  the  market  value  of  little  or  no  moment. 
It  has  already  been  stated  that  this  does  not  preclude  the 
property  being  assessed  for  benefits.  As  has  been  justly  re- 
marked of  some  cases  of  this  nature  which  have  been  con- 
sidered  by  the  courts  when  lands  were  devoted  to  church 
or  cemetery  purposes,  objections  to  the  assessment  proceed 
on  the  ground  that  the  owner  cannot  apply  the  property 
to  any  new  or  different  use.  When  the  owner  has  the  un- 
restrained power  of  alienation  and  the  property  may  be  con- 
verted to  any  new  use  at  his  pleasure,  it  is  difficult  to  see 
how,  upon  any  principle,  an  exception  can  be  made  to  the 
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rule  regarding  only  the  market  value.  After  the  owner  has 
escaped  what  would  otherwise  be  a  great  burden,  on  the 
ground  that  he  does  not  intend  to  use  the  property  in  a 
way  which  would  make  the  improvement  beneficial,  he  may 
change  his  mind,  throw  the  property  into  the  market  and 
realize  advantages  for  which  others  have  been  made  to 
pay."  (Copley  on  Taxation, — 2d  ed. — 663,  664.)  This 
court  has  said  that  "the  measure  of  benefits  to  city  lots 
owned  by  a  street  railway  company,  not  used  for  railroad 
but  for  other  purposes,  is  the  enhanced  value  of  the  prop- 
erty for  any  purpose  by  reason  of  the  construction  of  the 
improvement,  notwithstanding  under  the  grant  the  use  is 
restricted  to  railroad  purposes."  {City  of  Lincoln  v.  Chi- 
cago and  Alton  Railroad  Co,  262  111.  11,  and  cases  there 
cited.)  I  think  the  doctrine  laid  down  in  this  last  decision 
can  and  should  be  applied  to  this  strip  of  land  owned  by 
the  power  company,  assuming  that  it  owns  the  title  in  fee. 
If  it  would  enhance  the  value  of  the  property  as  farming 
land  $50  an  acre,  I  do  not  see  why  it  should  not  be  assessed 
the  amount  of  the  benefit  for  any  purpose  for  which  it 
could  be  reasonably  used  if  the  land  were  sold  in  the  open 
market.  In  my  judgment,  therefore,  it  was  the  duty  of  the 
trial  court,  when  the  evidence  of  the  commissioners  and 
the  engineer  showed  that  the  property  was  assessed  only  a 
nominal  sum  because  it  would  only  benefit  the  power  com- 
pany as  a  power  company  and  facilitate  the  work  of  its 
employees  in  repairing  the  telephone  poles  and  wires,  to 
order  the  assessment  roll  re-referred  and  this  strip  of  land 
assessed  on  a  different  basis. 

For  these  reasons  I  think  the  judgment  of  the  trial  court 
should  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  harmony  with  the  views  stated  in  this  dissent. 

Cartwright  and  Dunn,  JJ.  :  We  concur  in  the  fore- 
going dissenting  opinion  of  Mr.  Justice  Carter. 
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{No.  121 21. — ^Judgment  affirmed.) 

The  People  ex  rel.  J.  J.  Reinhart  et  al.  Appellants,  vs. 

Philip  Herrin  et  aU  Appellees. 

Opinion  Hied  June  20,  ipi8 — Rehearing  denied  October  3,  ipi8. 

1.  PuBUC  POLICY — what  is  meant  by  public  policy.  Public  pol- 
icy is  that  principle  of  the  law  which  holds  that  no  person  can  law- 
fully do  that  which  is  injurious  to  the  public  or  against  the  public 
good,  and  contracts  and  agreements  should  not  be  enforced  when 
contrary  to  public  policy. 

2.  Stipulations — stipulations  by  attorneys  will  be  enforced  if 
not  contrary  to  public  policy.  All  stipulations  of  parties  or  their 
attorneys  for  the  government  of  their  conduct  on  the  trial  of  a 
cause  or  the  conduct  of  litigation  will  be  enforced  by  the  courts  if 
not  unreasonable  or  against  good  morals  or  sound  public  policy. 

3.  Same — parties  to  suit  cannot  stipulate  legal  effect  of  admit- 
ted facts.  Parties  to  a  suit  cannot  stipulate  the  legal  effect  of  ad- 
mitted facts,  and  courts  cannot  declare  legislative  acts  unconsti- 
tutional on  an  agreed  statement  of  facts,  as  a  public  law  is  not  the 
property  of  any  court  and  cannot  be  confessed  away.  (People  v. 
Spring  Lake  Drainage  District,  253  111.  479,  distinguished.) 

4.  Schools — attorneys  for  a  high  school  cannot,  by  stipulation, 
waive  benefit  of  future  legislation.  The  attorneys  for  a  board  of 
education  of  a  high  school  district  organized  under  the  void  act 
of  191 1  cannot  make  a  binding  agreement  with  counsel  for  petition- 
ers in  quo  warranto,  who  are  seeking  to  oust  the  board,  whereby 
the  board  waives  the  benefit  of  future  validating  legislation,  and  is 
permitted,  by  continuation  of  the  suit,  to  collect  taxes  to  pay  teach- 
ers, attorneys'  fees  and  expenses  of  the  district,  as  such  an  agree- 
ment is  contrary  to  public  policy  and  void. 

5.  Same — when  territory  is  compact  and  contiguous.  A  high 
school  district  composed  of  practically  fifty  sections  of  land,  having 
a  maximum  length  of  nine  miles  and  a  maximum  width  of  seven 
miles,  will  be  regarded  as  compact  and  contiguous  territory  though 
there  are  some  irregularities  in  the  boundary,  so  that  the  territory 
is  not  as  compact  and  contiguous  as  though  all  the  land  in  the  dis- 
trict were  in  a  circle  or  quadrilateral. 

6.  Other  questions  in  this  case  are  controlled  by  the  decisions 
in  People  v.  Crossley,  261  111.  78,  People  v.  Madison,  280  id.  96, 
and  People  v.  Stitt,  id.  553. 
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Appeal  from  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

Dobbins  &  Dobbins,  for  appellants. 

W.  G.  Spurgin,  (Charles  C.  LeForgee,  George  W. 
Clack,  and  Thomas  W.  Samuels,  of  counsel,)  for  ap- 
pellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
This  was  a  proceeding  in  which  a  petition  in  the  nature 
of  quo  warranto  was  filed  in  the  circuit  court  of  Champaign 
county  against  appellees,  as  president  and  members  of  the 
board  of  education  of  Villa  Grove  Township  High  School 
District  No.  231  in  Champaign  and  Douglas  counties.  After 
certain  pleadings  were  disposed  of,  the  court  entered  an  or- 
der dismissing  the  petition  and  refusing  to  permit  the  quo 
zvarranto  to  be  further  prosecuted  and  entered  judgment 
for  costs  against  the  relators.  From  that  judgment  this 
appeal  was  taken. 

In  December,  1916,  the  State's  attorney  of  Champaign 
county,  on  the  relation  of  seventy-five  land  owners,  obtained 
leave  to  file  an  information  in  this  case  charging  that  said 
high  school  board  was  unlawfully  usurping  the  privileges 
and  franchises  of  a  township  high  school;  alleging  fur- 
ther that  the  district  was  not  composed  of  compact  terri- 
tory; that  it  was  organized  under  the  act  of  191 1,  which 
was  unconstitutional,  and  that  no  valid  election  had  been 
held  electing  said  board.  In  January,  191 7,  appellees  filed 
a  motion  to  vacate  the  order  granting  such  leave,  filing  in 
support  of  said  motion  affidavits  stating  that  teachers  had 
been  employed  for  the  school  year  whose  salary  warrants 
were  being  held  up  and  that  such  teachers  had  no  other 
ready  means  of  earning  a  living;  that  if  the  district  should 
be  disorganized  the  pupils  of  high  school  age  therein  would 
be  left  without  available  high  school  facilities  and  great 
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disorder  would  result  therefrom;  that  the  township  high 
school  tax  had  already  been  levied  and  many  obligations  in- 
curred in  conducting  said  high  school  up  to  that  date. 

In  February,  191 7,  an  agreement  or  stipulation  was  en- 
tered into  between  the  parties  through  the  attorneys  repre- 
senting them  in  said  proceeding,  which  stated,  in  substance, 
as  follows :  ( i )  That  the  pending  motion  to  set  aside  the 
leave  to  file  the  information  should  be  continued  by  agree- 
ment; (2)  that  the  district  should  proceed  to  collect  and 
receive  the  taxes  levied;  (3)  that  the  relators  should  co- 
operate in  making  collection  of  such  taxes;  (4)  that  at  the 
end  of  the  present  school  year,  and  when  the  taxes  have 
been  collected  and  in  the  hands  of  the  treasurer  of  the  dis- 
trict, the  defendants  will  withdraw  their  motion  to  set  aside 
leave  to  file  the  information  and  will  plead,  in  substance, 
the  record  of  the  proceeding  for  the  organization  of  the 
district,  and  will  rest  the  validity  of  tlie  organization  upon 
that  record  without  pleading  laches,  estoppel  or  intervention 
of  public  interests,  and  hereby  expressly  waive  the  benefit 
of  any  new  legislation  upon  this  subject  that  may  be  here- 
after enacted  by  the  General  Assembly  of  this  State  so  far 
as  the  same  may  affect  this  suit,  and  in  this  cause  counsel 
agree  that  the  law  is  that  in  such  state  of  the  record  there 
could  be  but  one  judgment  rendered,  and  that  would  be  that 
the  decision  of  the  Supreme  Court  holding  the  act  under 
which  the  district  is  organized  unconstitutional  the  organi- 
zation would  be  quashed;  (5)  that  in  consideration  of  re- 
lators' agreement  to  pay  their  taxes,  respondents  agree  that 
all  taxes  so  collected,  after  paying  the  expenses  of  conduct- 
ing the  school  for  the  pending  year  and  expense  of  the  liti- 
gation, shall  be  refunded  pro  rata  to  all  persons  paying  such 
taxes,  and  further  providing  for  the  payment  of  attorneys' 
fees  as  a  part  of  such  expenses;  (6)  that  respondents  agree 
to  dispose  of  all  physical  property  of  the  district  for  the 
use  of  the  tax-payers  interested  in  said  refund;  (7)  that 
the  execution  of  this  stipulation  does  not  constitute  any 
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recognition  of  the  de  jure  or  de  facto  existence  of  the  dis- 
trict; (8)  that  the  parties  to  the  cause  bind  themselves  to 
faithfully  and  fairly  carry  out  on  their  part  all  the  provi- 
sions of  the  stipulation,  but  shall  not  be  precluded  thereby 
as  against  third  parties  who  may  interfere;  (9)  that  re- 
spondents agree  not  to  attempt  any  further  corporate  action, 
except  such  as  may  be  necessary  to  carry  into  effect  this 
stipulation. 

The  cause  was  continued  from  the  January  term  to  the 
April  term,  in  accordance  with  said  stipulation.  At  the 
April  term  the  attorneys  who  up  to  that  tirne  had  repre- 
sented appellees  withdrew,  and  the  attorneys  who  now  rep- 
resent appellees  in  this  court  entered  their  appearance  on 
appellees'  behalf.  Thereafter,  at  said  April  term,  the  last 
named  attorneys  withdrew  the  former  motion  to  dismiss 
the  information  and  filed  in  its  stead  a  plea  answering  the 
petition.  Said  plea,  in  substance,  stated  that  the  territory 
involved  in  the  high  school  district  w^as  compact  and  con- 
tiguous (describing  it)  and  that  an  election  had  been  held 
according  to  law,  and  that  the  majority  of  the  inhabitants 
in  the  district  had  voted  to  elect  appellees  as  president  and 
members  of  said  board.  It  appears,  also,  that  an  additional 
amended  plea  was  filed  which  set  up  practically  the  same 
facts  as  the  original  plea,  and  in  addition  pleaded  the  so- 
called  curative  act  of  19 17  and  a  compliance  with  said  act. 
The  appellees  movW  to  strike  these  pleas  from  the  files,  pre- 
senting in  support  of  the  motion  the  stipulation  heretofore 
referred  to.  The  court  denied  this  motion.  To  the  two 
pleas  filed  to  the  information  the  relators  filed  nine  replica- 
tions. These  replications  involve  the  questions  here  argued, 
and  in  substance  state  that  the  act  of  191 1,  under  which 
the  alleged  district  was  organized,  was  unconstitutional  and 
that  tlie  organization  of  the  district  was  not,  therefore,  a 
de  facto  one;  that  at  the  time  the  stipulation  was  exe- 
cuted none  of  the  relators  had  paid  their  taxes,  which  then 
amounted  to  $5000,  levied  to  support  the  alleged  district, 
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and  the  collection  of  said  taxes  was  then  about  to  be  at- 
tempted to  be  restrained  by  proceedings  in  chancery ;  that 
because  of  the  reasons  set  forth  in  the  stipulation  the  re- 
lators agreed  to  continue  the  case  and  not  press  the  chan- 
cery proceedings  under  the  conditions  named  in  the  stipu- 
lation, and  that  appellees  were  bound  by  the  stipulation  so 
filed  and  could  not  now  plead  the  validating  act.  The  rep- 
lications also  raised  the  question  that  the  territory  was  not 
compact  and  contiguous  and  that  the  respondents  had  not 
been  elected  as  required  by  law.  Appellees  demurred  to 
these  replications,  and  thereupon  appellants  moved  to  carry 
the  demurrer  back  to  the  pleas,  insisting  that  the  plead- 
ings showed  that  the  district  was  not  compact,  and  further 
showed  that  no  real  election  had  been  held  in  the  district 
to  elect  said  board  of  education.  The  trial  court  overruled 
the  motion  to  carry  the  demurrer  back  to  the  pleas  and 
sustained  the  demurrer  to  the  replications,  appellants  elect- 
ing to  abide  by  their  motion  to  carry  the  demurrer  back  to 
the  pleas.  The  court  thereafter,  at  the  January  term,  1918, 
of  said  court,  entered  judgment  in  favor  of  the  appellees  in 
bar  of  the  action  and  against  the  relators  for  costs. 

The  principal  contention  urged  by  appellants  on  this  ap- 
peal is  that  the  stipulation  was  fairly  entered  into  and  its 
provisions  fairly  carried  out  by  appellants,  and  that  it  would 
be  inequitable  and  unjust  and  against  the  law  to  hold  the 
stipulation  void  after  appellees  had  obtained  all  the  advan- 
tages thereof,  and  that  the  trial  court,  in  effect,  held  it  void 
in  making  the  rulings  heretofore  referred  to.  Generally  all 
stipulations  of  parties  or  their  attorneys  for  the  government 
of  their  conduct  on  the  trial  of  a  cause  or  the  conduct  of 
litigation  are  enforced  by  the  courts  if  such  stipulations  are 
not  unreasonable  or  against  good  morals  or  sound  public 
policy.  (20  Ency.  of  PI.  &  Pr.  607.)  "Any  matter  which 
involves  the  individual  rights  of  the  parties  to  a  cause  may 
properly  be  made  the  subject  of  a  stipulation  between  them, 
*     *     *     but  stipulations  involving  matters  of  public  in- 
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terests  or  which  affect  the  interests  of  individuals,  which 
cannot  be  ascertained  in  advance  of  the  adjudication  in 
the  cause,  are  invalid.  Thus,  courts  will  disregard  stipu- 
lations involving  the  validity  or  constitutionality  of  a  stat- 
ute, ♦  ♦  *  and,  generally,  no  valid  agreement  can  be 
made  as  to  a  question  of  law ;  nor  can  a  valid  agreement  or 
stipulation  be  entered  into  to  confer  jurisdiction."  (36  Cyc. 
1285,  and  cases  cited.)  Beyond  question,  this  stipulation 
involved  matters  of  public  interest.  This  court  has  more 
than  once  held  that  the  curative  act  validating  the  organi- 
zation of  high  school  districts  organized  under  the  act  of 
191 1  is  an  act  of  a  public  nature  and  was  deemed  for  the 
best  public  interest,  and  that  the  high  school  districts  at- 
tempted to  be  organized  under  said  act  of  191 1  should  be 
regarded  as  valid.  {People  v.  Madison,  280  111.  96;  Peo- 
ple V.  Taylor,  281  id.  355.)  The  phrase  "public  policy,"  in 
law,  is  understood  to  mean  "that  principle  of  the  law  which 
holds  that  no  subject  can  lawfully  do  that  which  has  a  tend- 
ency to  be  injurious  to  the  public  or  against  the  public  good, 
which  may  be  termed  the  policy  of  the  law,  or  public  policy 
in  relation  to  the  administration  of  the  law."  (Greenhood 
on  Public  Policy,  2.)  In  Wakefield  v.  VanTassell,  202  111. 
41,  this  court  on  page  47  quoted  with  approval  the  statement 
tliat  "public  policy  is  that  principle  of  the  law  which  holds 
that  no  subject  or  citizen  can  lav/fully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public  or  against  the  public 
good."  •  The  rule  that  contracts  and  agreements,  when  con- 
trary to  public  policy,  should  not  be  enforced  is  one  of  the 
great  preservatives  of  a  State.  "Sound  morality  is  the  cor- 
ner stone  of  the  social  edifice.  Whatever  disturbs  tliat  is 
condemned  under  that  fundamental  rule."  Stanton  v.  Al- 
len, 5  Denio,  434. 

It  is  urged  in  this  connection,  also,  by  counsel  for  ap- 
pellees, that  the  stipulation  was  ultra  vires  on  the  part  of 
appellees  who  entered  into  it ;  that  they  had  no  authority 
to  enter  into  an  agreement  or  stipulation  that  validating 
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legislation  as  to  tliis  high  school  district  should  not  bind 
the  courts  in  disposing  of  the  information  in  this  proceed- 
ing. This  court  said  in  discussing  the  organization  of  a 
certain  high  school  district  in  People  v.  Vaughan,  282  111. 
163,  on  page  165  :  "The  parties  did  not  submit  to  the  court 
the  question  of  the  validity  of  the  act  of  191 1,  but  agreed 
that  the  high  school  district  was  legally  organized  unless  it 
was  composed,  in  whole  or  in  part,  of  another  and  prior 
township  high  school  district,  but  the  judgment  of  the  court 
was  based  on  a  finding  that  the  act  was  unconstitutional. 
Parties  cannot  stipulate  what  the  law  is."  It  is  the  duty 
of  the  court  to  determine  whether  a  law  is  constitutional 
or  not.  Courts  cannot  declare  legislative  acts  unconstitu- 
tional on  an  agreed  statements  of  facts.  {Chicago  and 
Grand  Trunk  Railroad  Co.  v.  IVcllman,  143  U.  S.  339-) 
Neither  can  they  stipulate  the  legal  effect  of  admitted  facts. 
(Swift  &  Co.  V.  Hocking  Valley  Railway  Co.  243  U.  S. 
281.)  A  public  law  is  not  the  property  of  any  court  and 
cannot  be  confessed  away.  (State  v.  Aloe,  47  L.  R.  A. 
(Mo.)  393.  See,  also,  substantially  to  the  same  effect, 
Hutchins  v.  Hanna,  159  N.  W.  Rep.  (Iowa)  199;  City 
Council  of  Denver  v.  Board  of  Commissioners,  33  Colo,  i ; 
Rousseau  y.  American  Yeomen;  177  Mich.  568.)  The  par-^. 
ties  to  this  litigation  not  only  stipulated  as  to  the  binding; 
force  of  the  high  school  legislation,  but  also  as  to  the  col- 
lection of  taxes,  the  payment  of  teachers  and  the  payment 
of  attorneys*  fees  out  of  public  moneys.  Obviously,  under 
these  authorities  and  on  sound  principles  of  public  policy 
a  stipulation  as  to  these  matters  was  beyond  the  authority 
of  the  parties  to  enter  into  and  be  bound  by.  An  entirely 
different  situation  arises  here  with  reference  to  matters  that 
affect  the  public  interests  than  would  arise  under  this  stipu- 
lation if  the  question  involved  only  private  interests  between 
the  litigants.  This  stipulation  involves  matters  somewhat 
analogous  or  kindred  to  one  involving  the  prosecution  of 
parties  for  the  commission  of  crimes.    It  has  been  held  that 
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agreements  or  stipulations  as  to  the  prosecution  of  crimes, 
so  far  as  they  affect  private  interests  of  the  individual,  are 
binding,  but  that  they  can  in  no  way  control  the  prosecu- 
tion by  the  public  authorities  for  violations  of  the  criminal 
law.  So  the  rule  is  that  any  agreement  contemplating  an 
escape  from  justice  of  any  person  charged  with  crime,  or 
the  discontinuance  of  any  prosecution  of  one  charged  with 
either  a  felony  or  a  misdemeanor,  or  the  compounding  of 
a  qui  tarn  action  or  proceeding  for  disbarment  of  attorneys, 
is  void.  (Greenhood  on  Public  Policy,  451,  and  cases  cited 
in  note.)  This  rule  is  found  in  chapter  3  of  this  author's 
text  book.  The  discussion  in  the  entire  chapter,  with  cita- 
tion of  authorities,  gives  many  examples  that  bear  on  the 
questions  here  under  discussion.  Under  the  authorities 
there  referred  to  and  under  those  heretofore  cited  we  think 
the  conclusion  necessarily  follows  that  this  stipulation,  so 
far  as  it  attempted  to  bind  the  parties  with  reference  to 
the  validating  law,  or  with  reference  to  the  payment  of 
taxes,  or  any  other  matters  of  public  nature,  was  void  and 
not  binding  upon  any  of  the  parties  executing  the  same. 

Counsel  for  appellants  rely  strongly  upon  the  reasoning 
of  this  court  in  People  v.  Spring  Lake  Drainage  District, 
253  111.  479,  to  support  their  contention  that  the  stipula- 
tion was  valid  and  binding  on  the  parties.  In  that  case  the 
attorney  representing  the  State  entered  into  a  stipulation 
with  certain  drainage  authorities  involving  the  right  of  the 
drainage  district  to  drain  that  district  in  a  certain  way  and 
also  involving  the  right  of  the  State  in  certain  alleged  pub-^ 
lie  navigable  waters.  It  was  held  that  courts  would  al- 
ways look  with  favor  upon  the  enforcement  of  a  stipulation 
which  was  clearly  entered  into  for  the  purpose  of  settling 
the  litigation,  and  that  the  drainage  district  authorities  had 
the  power  to  make  the  necessary  contracts  to  carry  out  the 
agreement  or  stipulation  at  the  time  it  was  entered  into, 
and  that  its  validity  must  be  decided  as  of  the  date  when  it 
was  executed;   that  the  subject  matter  of  the  contract  was 
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not  foreign  to  the  purposes  of  the  district,  and  that  the 
Attorney  General  had  the  power  to  dismiss  tlie  litigation 
with  or  without  a  stipulation,  and  the  stipulation  was  held 
binding  by  this  court  We  think  nothing  said  in  that  opin- 
ion is  contrary  to  the  conclusion  here  reached.  In  that  case 
it  was  obvious  that  tlje  agreement  was  made  in  the  interest 
of  all  parties  concerned  and  was  fairly  within  the  law  as 
to  the  right  of  the  parties  to  make  it.  But  it  cannot  be 
argued  here  that  it  was  within  the  power  of  the  parties  to 
authorize  an  illegal  district  to  collect  taxes  contrary  to  law 
and  pay  certain  bills  out  of  said  taxes  and  do  certain  other 
things  without  the  sanction  of  law  involving  public  rights 
and  interests.  As  was  said  by  Chief  Justice  Shaw  with 
reference  to  enforcing  an  agreement  that  certain  litigation 
should  be  tried  only  in  certain  counties  in  Massachusetts: 
"The  rules  to  determine  in  what  courts  and  counties  actions 
may  be  brought  are  fixed  upon  consideration  of  general  con- 
venience and  expediency  by  general  law.  To  allow  them  to 
be  changed  by  the  agreement  of  the  parties  would  disturb 
the  symmetry  of  the  law  and  interfere  with  such  conven- 
ience. *  *  ♦  The  greatest  inconvenience  would  be  in 
requiring  courts  and  juries  to  apply  different  rules  of  law 
to  different  cases  in  the  conduct  of  suits  in  matters  relating 
merely  to  the  remedy,  according  to  the  stipulation  of  the 
parties  in  framing  and  diversifying  their  contracts  in  re- 
gard to  the  remedies."  A^ute  v.  Hamilton  Mutual  Ins,  Co. 
6  Gray,  174. 

We  think  the  argument  of  counsel  for  appellants  that 
appellees  were  bound  because  they  were  usurping  the  office 
of  members  of  the  board  of  education  and  therefore  were 
acting  solely  in  their  private  interest  and  not  for  the  public 
is  without  merit,  for  if  there  is  any  basis  for  holding  the 
validating  act  constitutional  with  reference  to  high  school 
districts  attempted  to  be  organized  under  the  law  of  191 1, 
it  must  be  because  the  people  who  were  elected  members 
of  the  board  of  education  under  said  act  of  191 1  were  act- 
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ing  in  a  public  capacity  as  members  of  said  board  and  not 
merely  in  a  purely  private  capacity. 

Counsel  for  appellants  further  argue  that  the  court  erred 
in  not  holding,  on  this  record,  that  the  district  was  illegally 
organized  because  not  composed  of  contiguous  and  compact 
territory,  as  required  by  the  so-called  curative  act.  The 
territory  included  in  the  district  contains  practically  fifty 
sections  of  land.  Its  greatest  length  is  nine  miles  and  its 
greatest  width  seven.  While  there  are  some  irregularities 
in  the  boundaries  of  the  district,  so  that  it  is  not  quadri- 
lateral in  form  or  as  compact  or  contiguous  as  if  all  the 
property  in  the  district  were  in  a  circle  or  quadrilateral,  yet 
under  the  rulings  of  this  court  in  People  v.  Crossley,  261 
111.  78,  and  People  v.  Swift,  270  id.  532,  there  can  be  no 
question  that  the  district  must  be  held  to  be  compact  and 
contiguous,  as  those  terms  are  used  in  the  High  School  law. 

It  is  also  urged  by  counsel  for  appellants  that  it  is  shown, 
under  the  pleadings,  there  was  no  legal  election  held  to  elect 
appellees  as  members  of  said  high  school  board.  The  pleas 
of  appellees  state  that  the  election  was  called  by  the  county 
superintendent  upon  a  proper  petition  and  notice  for  the 
organization  of  the  district,  and  that  the  subsequent  election 
for  members  of  the  board  of  education  was  called  in  accord- 
ance with  the  provisions  of  the  act  of  191 1.  In  view  of 
the  allegations  in  the  pleas,  we  think,  under  the  rulings  of 
this  court  in  People  v.  Madison,  supra,  People  v.  Woodruff, 
280  111.  472,  and  People  v.  Stitt,  id.  553,  it  must  be  held 
that  this  point  of  appellants  as  to  the  election  of  appellees 
is  not  well  taken. 

We  have  given  the  points  raised  by  the  appellants  the 
consideration  that  we  deem  their  importance  requires.  We 
find  no  reversible  error  in  the  rulings  of  the  trial  court. 
The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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(No.  1 1924. — Judijment  affirmed.) 
The  Matthiessen  &  Hegeler  Zinc  Company,  Plaintiff 
in  Error,  vs.  The  Industrial  Board  of  Illinois  et  al. 
Defendants  in  Error. 

Opinion  Hied  June  20,  ipiS — Rehearing  denied  October  2,  ipi8. 

1.  Workmen's  compensation — word  '* accident"  is  not  a  tech- 
nical legal  term.  The  word  "accident**  is  not  a  technical  legal  term 
with  a  clearly  defined  meaning,  but  anything  that  happens  without 
design  is  commonly  called  an  accident. 

2.  Same — Workmen's  Compensation  act  is  intended  to  cover  all 
liabilities  of  employers  for  injuries  to  employees.  The  Workmen's 
Compensation  act  is  intended  as  a  substitute  for  previous  rights  of 
action  of  an  employee  against  his  employer  and  to  cover  the  whole 
ground  of  the  liability  of  the  master  for  injuries  sustained  by  an 
employee  which  have  resulted  from  a  failure  of  duty  on  the  part 
of  the  employer. 

3.  Same — meaning  of  word  ''accident"  in  Workmen's  Compen- 
sation act.  The  words  "accident"  and  "accidental  injury,"  as  used 
in  the  Workmen's  Compensation  act,  were  meant  to  include  every 
injury  suffered  in  the  course  of  employment  for  which  there  was 
an  existing  right  of  action  at  the  time  the  act  was  passed  and  to 
extend  the  liability  of  the  employer  to  make  compensation  for  in- 
juries for  which  he  was  not  previously  liable;  and  an  injury  is  ac- 
cidental, within  the  meaning  of  the  act,  which  occurs  in  the  course 
of  employment  unexpectedly  and  without  the  affirmative  act  or  de- 
sign of  the  employee. 

4.  Same — when  death  of  an  employee  is  from  accident  rather 
than  from  occupational  disease.  Where  a  fireman  for  a  zinc  smelt- 
ing plant,  whose  duties  were  to  draw  the  scum  from  the  molten 
zinc,  which  contained  arsenic  and  gave  off  fumes  or  gases,  becomes 
sick  and  dies  after  a  few  days'  illness  with  symptoms  of  arsenical 
poisoning,  the  administrator  may  recover  compensation  under  the 
Workmen's  Compensation  act  as  for  accidental  injury,  where  the 
defense  that  the  death  was  the  result  of  an  occupational  disease 
is  not  established  by  the  evidence,  which  shows  that  during  the 
fifty  years'  active  operation  of  the  plant  no  case  of  lead  or  arseni- 
cal poisoning  had  ever  been  known. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  S.  C.  Stough,  Judge,  presiding. 
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Clarence  Griggs,  and  Wilkerson,  Cassels  &  Pot- 
ter, (Ralph  P.  Potter,  of  counsel,)  for  plaintiff  in  error. 

Browne  &  Wiley,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  administrator  of  Joseph  Adrian  claimed  compen- 
sation for  his  death  on  October  14,  19 14,  alleged  to  have 
resulted  from  an  accidental  injury  in  the  course  of  his  em- 
ployment by  the  plaintiff  in  error  in  its  business  of  smelting 
zinc  ores  at  Peru.  The  arbitrator  awarded  compensation 
and  on  a  review  by  the  Industrial  Board  the  award  was 
confirmed.  The  record  was  certified  to  the  circuit  court  of 
LaSalle  county  in  return  to  a  writ  of  certiorari  and  the 
award  was  again  confirmed.  The  court  certified  that  the 
case  was  one  proper  to  be  reviewed  by  this  court. 

The  decision  will  depend  upon  the  conclusion  to  be 
drawn  from  the  following  undisputed  facts :  Joseph  Adrian 
prior  to  October  6,  19 14,  had  worked  continuously  for  the 
plaintiff  in  error  in  its  plant  for  thirty-eight  years  and  dur- 
ing the  last  fifteen  years  had  been  a  fireman  at  the  furnaces 
in  the  smelter.  Each  day  he  was  required  twice  during 
his  eight-hour  period  to  work  for  about  forty-five  minutes 
in  drawing  the  scum  and  dross,  or  oxide  as  it  is  called,  from 
the  surface  of  the  molten  zinc  or  spelter.  For  this  purpose 
he  used  an  iron  rod  about  fifteen  feet  long  with  a  scraper 
on  the  end.  He  threw  sal  ammoniac  on  top  of  the  molten 
spelter,  and,  inserting  the  rod  in  the  furnace,  drew  the 
scraper  over  the  top  of  the  molten  metal,  drawing  from  the 
surface  the  scum  or  dross,  which  fell  on  a  platfonn  in  front 
of  the  furnace,  giving  off  hot,  burning  gases,  vapors  and 
fumes  until  it  cooled.  There  was  a  hood  over  the  furnace, 
but  it  did  not  extend  over  the  place  where  the  oxide  fell 
and  did  not  take  away  the  gases  generated  by  it.  In  that 
work  he  was  part  of  the  time  within  four  or  five  feet  of 
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the  furnace  door,  and  when  the  oxide  was  cold  he  shoveled 
it  up  and  it  was  taken  away.  The  ore  smelted  by  plaintiff 
in  error  contained  99  per  cent  of  zinc,  a  fraction  less  than 
two-tenths  of  one  per  cent  of  lead  and  a  trace  of  arsenic. 
The  plaintiff  in  error  had  operated  the  plant  for  nearly 
fifty  years,  and  no  case  of  lead,  zinc  or  arsenical  poison- 
ing had  ever  appeared  there.  Adrian  during  all  his  years 
of  service  had  been  in  good  health  with  tlie  exception  of 
two  accidents.  About  eight  years  before  his  death  he  was 
scalded  by  flying  molten  metal,  but  the  bums  soon  healed 
over  and  left  only  scars,  and  about  a  year  before  his  death 
he  fell  and  cut  the  bridge  of  his  nose  but  worked  all  the 
time,  and  it  also  healed  leaving  a  scar.  He  had  never  been 
affected  with  any  appearance  of  disease  or  disability  by  lead, 
zinc  or  arsenical  poisoning,  and  in  the  year  before  his  fatal 
illness  he  never  missed  a  day  except  when  there  was  no 
work.  Two  other  men  who  worked  with  Adrian  doing  pre- 
cisely the  same  work  for  more  than  ten  years  had  never 
been  injuriously  affected  in  any  way  by  their  work.  Octo- 
ber 6,  1914,  came  on  Tuesday,  and  Adrian  was  in  his  usual 
health  up  to  the  morning  of  that  day.  The  plant  was  oper- 
ated generally  only  five  days  in  the  week,  and  he  worked 
on  the  previous  Saturday  until  ten  o'clock  at  night  but  did 
not  work  on  Sunday  or  Monday.  On  Tuesday  morning 
he  began  work  at  six  o'clock,  and  on  leaving  home  for  the 
plant  said  that  he  did  not  feel  like  going  to  work.  He 
worked  until  two  o'clock  in  the  afternoon,  when  he  went 
home  sick  and  had  dysentery.  His  daughter  had  been 
slightly  affected  in  the  same  way  during  the  day  and  she 
at  first  attributed  his  sickness  to  coffee  which  he  had  drunk, 
which  was  discolored  when  milk  was  poured  in  it,  but  the 
attending  physician  found  that  there  was  nothing  the  mat- 
ter with  the  coffee,  and  other  members  of  the  family  who 
had  drunk  the  coffqe  were  not  affected.  About  eight  o'clock 
in  the  evening  Adrian  was  seized  with  cramps  through  his 
arms  and  legs,  chest,  stomach  and  bowels,  and  from  that 


Digitized  by 


Google 


Oct '18.]      M.  &  H.  Zinc  Co.  v.  Industrial  Board.      381 

time  he  grew  steadfly  worse.  His  discharges  were  black 
and  loose.  His  teeth  became  black  and  loose,  there  was  a 
dark  line  around  his  gums,  his  toe  nails  and  finger  nails 
became  black,  his  eyes  had  a  glassy,  staring  look,  his  wrists 
dropped  and  his  mind  wandered.  He  was  treated  at  home 
until  October  12  when  he  was  taken  to  a  hospital,  where  he 
died  on  October  14. 

The  petition  filed  with  the  Industrial  Board  based  the 
claim  for  compensation  upon  the  ground  that  Adrian  ab- 
sorbed such  a  quantity  of  lead  that  he  was  poisoned  and 
his  death  ensued.  Two  doctors  gave  opinions  as  to  the 
cause  of  death.  One  of  them  testified  that  the  symptoms 
indicated  lead  and  arsenical  poisoning ;  that  lead  poisoning 
was  commonly  the  result  of  a  long  course  of  absorption, 
and  his  conclusion  was  that  the  death  was  from  arsenical 
poisoning  alone.  The  other  doctor  gave  an  opinion  that  the 
death  was  due  to  arsenical  poisoning,  and  said  that  usually 
such  poisoning  was  not  acute  but  that  arsenic  is  a  cumula- 
tive poison,  which  accumulates  in  the  system  until  it  gets 
to  a  point  where  the  poison  springs  into  life  and  there  is 
an  explosion  which  is  of  an  acute  nature.  He  thought  that 
probably  Adrian's  system  became  surcharged  with  arsenic 
which  finally  became  acute  arsenical  poisoning,  causing  his 
death.  The  finding  of  the  board  was  that  the  death  was 
due  to  acute  arsenical  poisoning  not  of  a  chronic  nature, 
or  a  culmination  of  a  gradual  development  of  a  long  course 
of  poisoning. 

The  objections  of  the  plaintiff  in  error  to  the  judgment 
are  two :  First,  that  the  Workmen's  Compensation  act  only 
provides  compensation  for  accidental  injuries  and  there  was 
no  evidence  that  any  accident  happened  to  Adrian ;  second, 
that  Adrian's  death  was  caused  by  an  occupational  disease, 
which  is  not  accidental  within  the  meaning  of  the  act. 

The  title  of  the  Workmen's  Compensation  act,  which  by 
the  constitution  must  express  the  subject  of  the  act,  shows 
the  subject  to  be  the  promotion  of  general  welfare  by  pro- 
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viding  compensation  for  accidental  injuries  or  death  suf- 
fered in  the  course  of  employment.  Section  i  provides  that 
any  employer  may  elect  to  provide  and  pay  compensation 
for  accidental  injuries  sustained  by  any  employee  arising 
out  of  and  in  the  course  of  the  employment,  according  to 
the  provisions  of  the  act.  Section  24  provides  for  notice  to 
the  employer  not  less  than  thirty  days  after  the  accident, 
and  section  30  makes  it  the  duty  of  every  employer  to  make 
a  report  to  the  Industrial  Board  of  all  accidental  injuries, 
so  that  by  the  title  and  provisions  of  the  act  compensation 
is  only  to  be  awarded  for  an  injury  or  death  which  is  ac- 
cidental or  the  result  of  an  accident  within  the  meaning  of 
those  words  as  used  in  the  act.  The  word  "accident"  is  not 
a  technical  legal  term  with  a  clearly  defined  meaning,  and 
no  legal  definition  has  ever  been  given  which  has  been  found 
both  exact  and  comprehensive  as  applied  to  all  circum- 
stances. Different  definitions  are  given,  with  a  very  full 
citation  of  cases,  in  i  Corpus  Juris,  390.  Anything  that 
happens  without  design  is  commonly  called  an  accident,  and 
at  least  in  the  popular  acceptation  of  the  word  any  event 
which  is  unforeseen  and  not  expected  by  the  person  to 
whom  it  happens  is  included  in  the  term.  Different  mean- 
ings are  given  to  the  word  where  it  is  made  the  ground 
for  equity  jurisdiction  and  where  it  occurs  in  accident  in- 
surance, and  as  applied  to  injuries  to  a  servant  without  neg- 
ligence of  the  master  and  for  which  he  has  not  been  held 
liable.  The  meaning  of  the  word  as  used  in  the  Workmen's 
Compensation  act  is  necessarily  influenced  by  the  various 
provisions  of  the  act  and  the  purpose  of  its  enactment,  and 
cannot  be  determined,  alone,  from  any  definition  found  in 
a  dictionary.  The  act  was  designed  as  a  substitute  for 
previous  rights  of  action  of  employees  against  employers 
and  to  cover  the  whole  ground  of  the  liabilities  of  the  mas- 
ter, and  it  has  been  so  regarded  by  all  courts.  Section  i 
of  the  act  provides  that  the  employer  may  elect  to  provide 
and  pay  the  compensation  therein  provided  for  and  thereby 
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relieve  himself  from  any  liability  for  the  recovery  of  dam- 
ages by  an  employee  except  as  provided  in  the  act,  which 
clearly  manifests  the  legislative  intention  to  provide  limited 
compensation  for  every  injury  for  which  there  had  been  a 
right  of  action  by  an  employee  against  his  employer  result- 
ing from  any  failure  of  duty  on  the  part  of  the  employer. 
Having  established  a  fixed  compensation  against  employers 
under  the  act,  section  3  places  those  employers  under  the 
act  and  those  rejecting  it  on  the  same  level  as  to  defenses, 
by  providing  that  in  any  action  to  recover  damages  against 
an  employer  who  has  rejected  the  act  he  shall  not  be  entitled 
to  the  defense  of  assumed  risk,  or  that  the  accident  was 
caused  by  the  negligence  of  a  fellow-servant,  or  that  it  was 
approximately  caused  by  the  contributory  negligence  of  the 
employee.  It  is  therefore  clear  that  the  words  "accident" 
and  "accidental  injury,"  used  in  the  act,  were  meant  to  in- 
clude every  injury  suffered  in  the  course  of  employment  for 
which  there  was  an  existing  right  of  action  at  the  time  the 
act  was  passed ;  also  to  extend  the  liability  of  the  employer 
to  make  compensation  for  injuries  for  which  he  was  not 
previously  liable  and  to  limit  such  compensation.  The  act, 
in  taking  away  existing  rights  of  action  of  the  employee  and 
extending  the  liabilities  of  the  employer,  fixes  limits  to  the 
amount  to  be  recovered,  and  is  sustained  as  a  legitimate 
exercise  of  the  police  power  for  the  promotion  of  the  gen- 
eral welfare  by  covering  the  entire  subject  with  fixed  rules. 
(Neiv  York  Central  Railroad  Co.  v.  White,  243  U.  S.  188.) 
The  words  "accident"  and  "accidental  injury"  imply,  and 
the  provisions  for  notice  to  the  employer  within  thirty  days 
after  an  accident  and  his  report  to  the  Industrial  Board 
of  accidental  injuries  show,  that  an  injury,  to  be  acci- 
dental or  the  result  of  an  accident,  must  be  traceable  to  a 
definite  time,  place  and  cause,  but  if  there  is  such  a  definite 
time,  place  and  cause  and  the  injury  occurs  in  the  course  of 
the  employment  the  injury  is  accidental  within  the  mean- 
ing of  the  act  and  the  obligation  to  provide  and  pay  com- 
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pensation  arises.  While  it  is  not  intended,  and  perhaps  not 
possible,  to  give  a  definition  of  the  words  used  in  the  act 
as  applied  to  all  possible  circumstances,  it  may  safely  be 
said  that  an  injury  is  accidental,  within  the  meaning  of  the 
act,  which  occurs  in  the  course  of  the  employment  unex- 
pectedly and  without  the  affirmative  act  or  design  of  the 
employee.  In  this  case  there  was  evidence  from  which  the 
Industrial  Board  was  warranted  in  finding  that  on  October 
6,  1914,  in  the  course  of  the  employment  of  Adrian  he  con- 
tracted arsenical  poisoning  which  resulted  in  his  death.  It 
is  true  that  Adrian  had  been  exposed  to  practically  the  same 
conditions  for  many  years  without  injury,  but  it  would  not 
be  unreasonable  to  conclude  that  his  immunity  was  because 
of  the  state  of  his  health  and  his  ability  to  resist  the  dele- 
terious effect  of  the  gases  and  fumes  over  which  he  worked, 
but  this  time  his  physical  condition  was  such  as  to  make 
him  susceptible  to  arsenical  poisoning  in  such  a  degree  as  to 
bring  on  his  fatal  illness  and  death.  There  was  sufficient 
competent  evidence  before  the  board  to  sustain  the  finding 
and  it  cannot  be  disturbed. 

The  second  objection  to  the  judgment  is  that  Adrian 
died  from  an  occupational  disease  incident  to  the  business 
of  smelting  zinc.  A  disability  caused  in  that  way  or  from 
that  source  is  not  to  be  regarded  as  an  accident,  because 
such  a  disease  has  its  inception  in  the  occupation  and  de- 
velops over  a  long  period  of  time  from  the  nature  of  the 
occupation  and  not  from  any  unusual  or  unforeseen  cause 
or  event.  For  the  prevention  of  such  diseases  there  is  a 
statute  requiring  the  employer  to  use  certain  precautions  for 
the  safety  of  the  employee,  and  an  action  may  be  main- 
tained against  the  employer  for  failure  to  comply  with  the 
provisions  of  the  act.  (Wilcox  v.  International  Harvester 
Co,  278  111.  465.)  For  such  failure  the  injured  employee 
is  not  confined  to  the  compensation  provided  by  the  Work- 
men's Compensation  act  nor  limited  by  the  amount  pro- 
vided by  the  act.    For  nearly  fifty  years  in  the  active  oper- 
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ation  of  the  plant  of  the  plaintiff  in  error  a  case  of  lead  or 
arsenical  poisoning  had  never  been  known,  and  the  plain- 
tiff in  error  would  have  had  a  perfect  defense  to  the  death 
of  Adrian  on  the  ground  of  the  failure  to  obey  the  statute 
relating  to  occupational  diseases.  There  was  no  evidence 
tending  in  any  degree  to  prove  that  the  arsenical  poisoning 
of  Adrian  was  a  disease  incident  to  the  occupation  'of  the 
plaintiff  in  error. 

The  judgment  is  affirmed.  Judgment  affirmed. 


(No.  10765. — Rule  made  absolute.) 

The  People  ex  rel.  The  Chicago  Bar  Association,  Relator, 

vs.  James  N.  Tiwon,  Respondent. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8. 

Disbarment — commissioner's  findings  are  conclusive  when  re- 
spondent does  not  present  all  the  evidence.  Where  the  respondent 
in  a  disbarment  proceeding  does  not  present  to  the  Supreme  Court 
all  the  evidence  upon  which  the  commissioner's  findings  of  fact  are 
based  such  findings  are  conclusive,  and  the  only  question  is  whether 
the  facts  found  warrant  the  commissioner's  conclusion  that  the  re- 
spondent be  disbarred. 

Information  to  disbar. 

John  L.  Pogi,e,  (A.  F.  Reicemann,  of  counsel,)  for 
relator. 

James  N.  Tilton,  pro  se. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
An  information  for  the  disbarment  of  James  N.  Til- 
ton, respondent,  was  filed  at  the  April  term,  19 16.  The  re- 
spondent answered,  and  the  cause  was  referred  to  Joseph 
Mahoney  as  commissioner,  who  heard  the  evidence,  made 
findings  and  recommended  the  disbarment  of  respondent. 
Exceptions  were  filed  to  the  commissioner's  report  by  the 
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respondent,  but  it  does  not  appear  from  the  certificate  of 
the  commissioner  that  all  the  evidence  taken  has  been  filed 
with  the  report.  The  certificate  is  to  the  effect  that  the 
witnesses  whose  depositions  are  thereto  annexed  were,  be- 
fore testifying,  first  duly  sworn,  etc.  Where  the  respondent 
in  a  disbarment  proceeding  does  not  bring  to  this  court  the 
evidence  upon  which  the  commissioner's  findings  of  fact 
are  based  such  findings  are  conclusive,  and  the  only  ques- 
tion is  whether  the  facts  found  warrant  the  commissioner's 
conclusion  that  the  respondent  should  be  disbarred.  (Peo- 
ple v.  Gilbert,  263  111.  85.)  This  rule  applies  with  equal 
force  where  a  part,  only,  of  the  evidence  taken  is  presented, 
as  the  correctness  of  the  commissioner's  findings  of  fact 
cannot  be  questioned  unless  the  whole  of  the  evidence  taken 
is  before  us.  ^ 

The  commissioner  finds  as  facts  that  respondent  was 
admitted  to  the  bar  and  licensed  to  practice  in  this  State  on 
January  13,  1892;  that  on  May  5,  1913,  he  was  appointed 
administrator  of  the  estate  of  Orlando  W.  Snedecker,  de- 
ceased, by  the  probate  court  of  Cook  county;  that  proof  of 
heirship  in  that  estate  was  taken  on  June  11,  1913,  showing 
that  Jennie  Snedecker,  the  mother  of  the  deceased,  was  the 
only  heir-at-law  and  next  of  kin;  that  respondent  quali- 
fied as  such  administrator  but  neglected  to  file  an  inven- 
tory, whereupon  a  citation  issued  against  him  on  February 
6,  1914,  requiring  him  to  appear  before  the  probate  court 
on  February  20,  1914,  and  show  cause  why  his  letters  should 
not  be  revoked;  that  on  March  2,  1914,  he  filed  an  inven- 
tory in  the  estate  showing  cash  collected  from  the  Walker 
Vehicle  Company,  in  full  settlement  of  the  claim  for  dam- 
ages against  it  for  causing  the  death  of  the  deceased,  of 
$1700,  which  inventory  was  approved  by  the  court;  that 
Jennie  Snedecker  was  seventy-six  years  old  at  the  time  of 
the  death  of  her  son,  who  lived  with  her  and  was  her  sole 
support;  that  respondent  made  disbursements  out  of  the 
fund  in  his  hands  as  administrator  totaling  $481.25;    that 
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he  refused  to  make  any  payments  to  Jennie  Snedecker  out 
of  the  balance,  on  tlie  ground  that  Orlando  W.  Snedecker 
left  a  widow  and  tw^o  children  surviving  him;  that  there 
was  no  proof  made  that"  Snedecker  was  ever  married,  but, 
on  the  contrary,  for  several  years  prior  to  his  death  he  and 
his  mother  lived  together  and  constituted  the  only  members 
of  the  family;  that  on  July  15,  1914,  respondent  filed  his 
final  account  in  said  estate  showing  a  balance  on  hand  of 
$1218.75,  which  account  was  approved  by  the  court;  that 
on  July  15,  1914,  Jennie  Snedecker  procured  the  entry  of 
an  order  in  the  probate  court  directing  respondent,  as  ad- 
ministrator, to  pay  over  to  her  on  Friday,  July  17,  1914, 
the  balance  remaining  in  his  hands  as  such  administrator; 
that  on  July  17,  19 14,  respondent  filed  a  petition  in  the 
probate  court  in  which  he  set  up  that  he  was  informed  and 
believed  that  Snedecker  left  a  wife  and  two  children  sur- 
viving him  as  his  only  heirs-at-law  and  next  of  kin  and 
that  they  resided  in  the  city  of  Indianapolis,  Indiana,  and 
prayed  that  the  order  of  distribution  theretofore  entered  be 
vacated  and  that  respondent  be  granted  additional  time  to 
make  proof  of  heirship;  that  this  petition  was  denied  and 
an  appeal  was  prayed  and  allowed  to  the  circuit  court;  that 
the  matter  was  heard  in  the  circuit  court  in  the  months  of 
November  and  December,  1914,  where  proof  was  made  that 
Snedecker  was  not  married  and  did  not  have  a  wife  or  chil- 
dren, and  no  evidence  was  presented  on  that  subject  by  re- 
spondent ;  that  upon  that  hearing  Jennie  Snedecker  offered 
in  court  to  furnish  respondent  an  indemnifying  bond,  and 
respondent  stated  that  he  could  not  pay  the  money  then  but 
thought  he  could  pay  it  within  a  short  time  without  any  in- 
demnifying bond;  that  on  December  16,  19 14,  an  order 
was  entered  directing  respondent  to  pay  the  balance  in  his 
hands  as  such  administrator  to  Jennie  Snedecker  and  upon 
such  payment  to  her  that  he  and  his  bondsmen  be  dis- 
charged ;  that  respondent  has  never  satisfied  that  judgment ; 
that  on  March  13,  1915,  a  petition  for  attachment  was  filed 
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in  the  circuit  court  of  Cook  county  against  respondent  by 
Jennie  Snedecker,  setting  up  the  rendering  of  said  judg- 
ment and  praying  that  respondent  be  imprisoned  until  he 
should  comply  with  the  said  order  and  judgment;  that  on 
March  19,  1915,  an  order  was  entered  on  said  petition  de- 
creeing that  the  respondent,  as  administrator,  pay  to  Jennie 
Snedecker  the  balance  in  his  hands  as  such  administrator, 
together  with  costs  and  interest  at  five  per  cent  from  De- 
cember 16,  1914,  on  or  before  April  18,  1915,  and  upon  his 
failure  to  do  so  that  he  be  committed  to  jail  until  he  should 
pay  said  sum  or  be  discharged  by  due  course  of  law;  that 
a  few  days  thereafter  one  of  the  attorneys  representing  re- 
spondent paid  Jennie  Snedecker  by  his  personal  check  the 
sum  of  $100  to  be  applied  on  said  judgment;  that  there- 
after respondent  negotiated  the  sale  of  some  property  of 
one  of  his  bondsmen  and  out  of  the  proceeds  thereof  paid 
$225  on  said  judgment;  that  prior  to  this  last  payment 
Jennie  Snedecker  brought  suit  on  the  bond  of  respondent 
as  such  administrator ;  that  respondent  contested  that  suit ; 
that  judgment  was  finally  rendered  against  respondent  and 
his  bondsmen ;  that  on  the  hearing  before  the  commissioner 
respondent  claimed  that  he  had  deposited  the  said  sum  of 
$1700  in  his  personal  account  in  the  bank  of  Charles  J.  L. 
Kressman  &  Co.,  a  private  bank,  and  that  on  December  31, 
19 1 3,  the  creditors  of  said  bank  filed  a  petition  in  bank- 
ruptcy against  Kressman  and  the  bank  was  thereafter  ad- 
judged bankrupt.  The  commissioner  then  finds  that  the 
respondent  claims  that  during  the  time  from  May,  19 13, 
when  the  deposit  of  $1700  was  made,  to  the  31st  day  of 
December,  19 13,  when  the  bank  failed,  he  had  on  deposit 
to  his  credit  not  less  than  $3000  at  any  one  time,  and  that 
on  December  31,  19 13,  he  had  on  deposit  to  his  credit  the 
sum  of  $7500,  but  the  respondent  did  not  offer  any  evidence 
in  support  of  his  own  testimony.  The  commissioner  then 
finds  that  respondent  filed  a  claim  for  $7500  in  the  bank- 
ruptcy proceedings,  which  was  disallowed,  and  that  the  re- 
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spondent  testified  that  he  was  prepared  to  take  an  appeal 
from  the  order  disallowing  the  claim ;  that  respondent  ad- 
mitted in  his  testimony  that  during  the  time  he  had  an  ac- 
count with  Kressman  &  Co.  he  never  had  a  bank  book  for 
deposits  nor  a  check  book  and  kept  no  record  of  his  depos- 
its and  withdrawals  but  depended  upon  monthly  bank  state- 
ments and  canceled  checks  to  ascertain  his  balance ;  that  he 
did  not  offer  in  evidence  any  monthly  bank  statements  nor 
canceled  checks  to  corroborate  his  own  testimony,  and  that 
there  is  still  due  from  respondent,  as  such  administrator, 
the  sum  of  $892.75. 

These  findings  of  the  commissioner  fully  warrant  his 
conclusion  that  the  conduct  of  respondent  was  unprofes- 
sional and  dishonorable  and  denoted  lack  of  good  moral 
character  and  his  recommendation  that  the  name  of  the  re- 
spondent be  stricken  from  the  roll  of  attorneys.  The  re- 
port of  the  commissioner  is  confirmed. 

The  rule  is  made  absolute  and  the  name  of  respondent 
will  be  stricken  from  the  roll  of  attorneys  of  this  court. 

Rule  made  absolute. 


(No.  12108. — Decree  affirmed.) 

Th^  Shredded  Wheat  Company,  Appellant,  vs.  The 

City  of  Elgin,  Appellee. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  3,  ipi8. 

Ordinances — validity  of  ordinance  cannot  be  questioned  by  bill 
to  enjoin  threatened  prosecution  to  enforce  it.  Courts  of  equity 
will  not  interfere  to  restrain  a  threatened  criminal  or  quasi  crimi- 
nal prosecution  on  the  ground  that  the  statute  or  ordinance  on 
which  it  is  based  is  invalid,  except  to  prevent  irreparable  injury  or 
a  multiplicity  of  suits,  and  when  the  former  exception  is  relied 
upon  as  authorizing  relief,  facts  must  be  alleged  that  will  justify 
such  conclusion. 

Appeal  from  the  Circuit  Court  of  Kane  county;   the 
Hon.  C.  F.  Irwin,  Judge,  presiding. 
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Moss  &  Schmidt,  (Royal  J.  Schmidt,  of  counsel,) 
for  appellant. 

Eugene  Clifford,  Corporation  Counsel,  and  Law- 
rence McNerney,  City  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
The  Shredded  Wheat  Company  filed  a  bill  in  the  cir- 
cuit court  of  Kane  county  to  enjoin  the  city  of  Elgin  from 
enforcing  against  it  the  provisions  of  an  ordinance  which 
imposed  a  penalty  upon  any  person  carrying  and  distribut- 
ing or  posting  hand-bills,  samples,  posters  or  other  adver- 
tising without  a  license.  The  court  sustained  a  demurrer  to 
the  bill  and  dismissed  it  for  want  of  equity,  and  the  com- 
plainant appealed. 

It  appears  from  die  bill  that  tlie  complainant  is  a  cor- 
poration of  the  State  of  New  York,  engaged  in  manufactur- 
ing and  selling  an  article  of  food  known  by  the  trade  name 
of  "shredded  wheat  biscuit,"  which  it  manufactures  in  the 
city  of  Niagara  Falls,  in  the  State  of  New  York,  and  sells 
throughout  the  United  States  and  in  foreign  countries  only 
in  original  sealed  packages  to  wholesalers  or  jobbers  and 
not  to  retailers  or  consumers.  A  part  of  its  method  of 
advertising  is,  and  has  long  been,  to  distribute  samples  of 
its  product,  and  printed  matter  describing  and  advertising 
it,  to  residents  and  householders  in  the  State  of  Illinois  and 
other  States.  The  city  of  Elgin  adopted  the  ordinance  in 
question,  which  declared  it  to  be  unlawful  to  distribute  or 
post,  or  carry  for  the  purpose  of  distributing  or  display- 
ing, any  hand-bill  or  advertisement  within  the  city  of  Elgin 
without  a  license  to  do  so.  For  advertising  certain  enter- 
tainments, exhibitions  and  games  no  fee  is  required.  For 
advertising  certain  other  entertainments  a  fee  of  five  dol- 
lars a  day  for  each  person  employed  is  required.  For  carry- 
ing and  distributing  or  posting  any  hand-bills,  samples, 
posters  or  other  advertising  not  provided  for  in  the  .two 
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classes  mentioned,  two  dollars  a  day  for  each  person  em- 
ployed is  required.  The  penalty  for  each  violation  of  the 
ordinance  is  a  fine  of  not  less  than  one  dollar  nor  more 
than  $150.  The  bill  avers  that  the  complainant  is  about  to 
engage  in  the  distribution  of  its  samples  and  advertising 
matter  to  residents  and  householders  throughout  the  city 
of  Elgin,  and  that  the  officers  of  the  city  have  demanded 
that  each  of  the  complainant's  employees  engaged  in  such 
distribution  shall  pay  a  license  fee  of  two  dollars  a  day,  and 
have  threatened  to  arrest  such  employees  if  the  fee  is  not 
paid,  and  to  prevent  the  complainant  from  distributing  its 
samples  and  advertising  matter.  It  is  averred  that  the  fee 
provided  by  the  ordinance  constitutes  a  tax  for  the  purpose 
of  revenue  on  the  complainant  for  carrying  on  its  business 
in  the  city  of  Elgin ;  that  in  the  distribution  of  its  samples 
and  advertising  matter  it  is  engaged  in  commerce  between 
the  States,  and  that  the  ordinance  constitutes  a  restriction 
of  commerce  between  the  States,  deprives  the  complainant 
of  a  right,  privilege  and  immunity  guaranteed  by  the  con- 
stitution of  the  United  States,  and  is  therefore  illegal  and 
void;  that  it  deprives  the  complainant  of  the  equal  protec- 
tion of  the  laws  as  guaranteed  by  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  and  if  the 
complainant  is  prevented  from  distributing  its  samples  and 
advertising  matter  it  will  suffer  great  and  irreparable  in- 
jury, the  damage  for  which  will  be  difficult  and  almost  im- 
possible of  computation  and  for  which  the  complainant  has 
no  remedy  in  any  court  of  law. 

♦The  object  of  the  bill  is  to  have  the  ordinance  declared 
unconstitutional  so  far  as  the  complainant  is  concerned, 
and,  in  advance  of  any  prosecution  by  the  city  or  any  vio- 
lation by  the  complainant,  to  procure  an  adjudication  that 
the  complainant  may  disregard  the  ordinance.  It  is  not 
denied  that  the  subject  matter  is  within  the  city's  legislative 
power,  and  it  is  well  settled  that  courts  of  equity  will  not 
interfere  to  restrain  a  criminal  or  quasi  criminal  prosecu- 
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tion  on  the  ground  that  the  statute  or  ordinance  on  which 
it  is  based  is  invalid^  (Poyer  v.  Village  of  DesPlaines,  123 
111.  Ill ;  City  of  Chicago  v.  Chicago  City  Railway  Co.  222 
id.  560;  Kearney  v.  City  of  Canton,  273  id.  507.)  \it  is 
stated  "in  the  first  case  cited' that  there  are  two  exceptions 
to  this  rule:  First,  to  prevent  irreparable  injury;  second, 
to  prevent  a  multiplicity  of  suits.  The  appellant  expressly 
disclaims  the  latter  ground  of  jurisdiction.  As  to  the  for- 
mer, the  bill  does  aver  that  if  the  complainant  is  prevented 
from  distributing  its  samples  and  advertising  matter  it  will 
sustain  irreparable  injury,  but  no  facts  are  averred  justify- 
ing that  conclusion.  The  defendant  is  not  engaged  in  busi- 
ness in  the  city  of  Elgin.  It  does  not  intend  to  engage  in 
business  there.  There  is  no  allegation  that  it  sells  to  any 
wholesaler  or  jobber  there.  Its  business  of  selling  to  whole- 
salers or  jobbers,  either  there  or  elsewhere,  will  only  be 
indirectly  affected  if  it  never  advertises  in  the  city  of  El- 
gin. No  method  of  enforcing  the  ordinance  exists  but  a 
prosecution  to  recover  the  penalty  for  its  violation,  and  there 
is  no  reason  why  the  validity  of  the  ordinance  may  not 
be  determined  by  a  court  of  law  in  such  a  prosecution.  If 
it  is  invalid  the  prosecution  will  fail  and  the  complainant 
will  not  be  injured,  and  if  it  is  valid  there  is  no  ground 
upon  which  its  enforcement  should  be  enjoined.  , 

In  Yates  v.  Village  of  Batavia,  79  111.  500^  suits  had 
been  brought  against  various  persons  for  violations  of  an 
ordinance  to  provide  against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors.  The  defendants  filed  a  bill  to 
enjoin  the  prosecution  of  the  suits  and  settle  the  legality  of 
the  ordinance,  but  it  was  held  that  a  court  of  equity  had 
no  jurisdiction  of  the  subject  matter,  that  the  question  of 
jurisdiction  could  not  be  waived,  and  that  the  complainants 
should  be  left  to  their  defense  in  a  court  of  law. 

The  demurrer  to  the  bill  was  properly  sustained,  and 
the  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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(No.  12083. — Judgment  affirmed.) 

The  Kickapoo  Drainage  District,  Defendant  in  Error, 

vs.  The  City  of  Mattoon,  Plaintiff  in  Error. 

Opinion  Med  June  20,  igi8 — Leave  to  file  petition  for  rehearing 
denied  October  2,  ipi8, 

1.  Drainage — boundaries  of  district  need  not  be  re-described  in 
notice  to  do  additional  work  under  section  57  of  Levee  act.  The 
notice  required  by  section  37  of  the  Levee  act  is  the  same  notice, 
in  effect,  as  that  provided  for  in  section  3;  but  such  notice  need 
only  comply  with  section  3  in  so  far  as  section  3  is  not  inconsistent 
with  section  37  and  need  not  re-describe  the  boundaries  of  the  dis- 
trict, which  are  settled  prior  to  any  proceeding  under  section  37. 

2.  Same — mandamus  is  proper  remedy  to  collect  drainage  as- 
sessment against  city  for  benefits  to  streets,  A  petition  for  manda- 
mus to  compel  the  payment  of  an  assessment  against  a  municipality 
for  public  benefits  to  its  streets  and  alleys  levied  by  a  drainage  dis- 
trict is  a  proper  remedy  to  collect  past-due  installments  of  the 
assessment,  and  is  a  collateral  proceeding  in  the  nature  of  an  ap- 
plication for  a  judgment  and  order  of  sale  of  property  for  delin- 
quent assessments. 

3.  Same — assessment  of  benefits  and  damages  is  made  by  the 
jury.  The  commissioners*  roll  of  assessments  of  benefits  and  dam- 
ages is  merely  the  claim  of  the  commissioners  against  the  property 
owners  named  and  the  tracts  of  land  described,  and  the  jury  may 
reduce  the  assessment  of  one  tract  and  add  to  another,  so  long  as 
it  does  not  assess  any  one  tract  more  than  it  is  benefited  or  more 
than  its  proportionate  share  of  the  cost  of  the  work  to  be  done. 

4.  Same — the  jury  may  assess  benefits  against  land  not  assessed 
in  Commissioners'  roll.  Although  the  commissioners  conclude  that 
there  is  no  benefit  accruing  to  a  particular  tract  of  land  and  de- 
scribe the  land  in  the  assessment  roll  with  the  indication  that  they 
make  no  claim  for  benefits  against  it,  the  jury,  under  proper  evi- 
dence as  to  benefits  overcoming  the  prima  facie  case  made  by  the 
commissioners'  roll,  may  assess  benefits  to  said  land  upon  proper 
notice  to  the  owner  and  make  a  corresponding  reduction  as  to  the 
other  lands. 

5.  Same — when  objection  that  assessment  roll  does  not  describe 
streets  and  alleys  benefited  is  waived.  Where  a  judgment  of  con- 
firmation of  a  drainage  assessment  against  a  city  for  "public  bene- 
fits" clearly  shows  that  it  is  for  benefits  to  all  of  the  streets  and 
alleys,  the  objections  that  the  assessment  roll  does  not  describe  the 
streets  and  alleys  benefited  and  that  the  evidence  does  not  support 
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the  judgment  should  be  asserted  on  appeal  or  writ  of  error  to  re- 
view the  judgment  and  are  waived  in  a  proceeding  by  mandamus 
to  collect  the  assessment. 

6.  Same — district  is  not  es^pped  by  promise  of  commissioners 
that  certain  land  will  not  be  assessed.  The  fact  that  the  commis- 
sioners of  a  drainage  district  told  an  alderman  of  a  city  against 
which  an  assessment  for  public  benefits  has  been  confirmed  after 
due  notice,  that  its  streets  and  alleys  would  not  be  benefited  and 
would  not  be  assessed,  docs  not  estop  the  district  in  a  proceeding 
by  mandamus  to  collect  the  assessment,  as  any  such  agreement  by 
the  commissioners  is  in  contravention  of  the  statute  and  void. 

7.  Same — zvhen  a  judgment  of  confirmation  cannot  be  attacked 
collaterally.  A  judgment  of  confirmation  of  a  levee  drainage  as- 
sessment cannot  be  attacked  collaterally  upon  any  ground  not  ap- 
pearing from  the  record  of  the  county  court  rendering  the  judgment 
or  which  might  have  been  urged  at  the  time  the  assessment  roll 
was  confirmed. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county; 
the  Hon.  John  H.  MarshalLt,  Judge,  presiding. 

Raymond  G.  Real,  for  plaintiff  in  error. 

Edward  C.  Craig,  Donai^d  B.  Craig,  James  W.  Craig, 
Jr.,  and  Fred  H.  Kelly,  for  defendant  in  error. 

Mr.  Chiee  Justice  Duncan  delivered  the  opinion  of 
the  court  : 

Defendant  in  error,  the  Kickapoo  Drainage  District,,  on 
April  3,  191 7,  filed  a  petition  for  a  writ  of  mandamus  in 
the  circuit  court  of  Coles  county  against  the  city  of  Mat- 
toon,  in  said  county,  praying  that  a  peremptory  writ  be 
directed  against  the  city,  its  mayor  and  council,  command- 
ing them  to  pay  from  funds  in  their  hands  past-due  install- 
ments of  an  assessment  levied  by  said  district  against  the 
city.  A  general  demurrer  to  the  petition  being  overruled, 
four  special  pleas  were  filed,  to  which  pleas  the  defendant 
in  error  filed  a  general  demurrer.  The  demurrer  was  sus- 
tained, and  the  plaintiff  in  error  having  elected  to  stand  by 
its  four  pleas,  judgment  was  rendered  against  it  and  the 
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writ  awarded.  From  tliat  judgment  this  writ  of  error  is 
prosecuted. 

The  petition  by  appropriate  allegations  set  up  the  or- 
ganization of  the  drainage  district  under  the  Levee  act  Sep- 
tember 8,  1904;  the  confirmation  of  an  assessment  against 
the  lands  within  the  district  on  March  2,  1905 ;  the  levy  of 
an  additional  assessment  on  May  8,  1905;  the  annexation 
of  additional  lands  to  said  district  from  time  to  time  and 
the  construction  of  additional  work  therein;  the  issuance 
and  payments  of  bonds;  the  proceedings  on  March  i,  1916, 
for  authority  to  make  certain  repairs  in  said  district  and 
for  the  construction  of  additional  drains  and  ditches  at  a 
cost  of  $13,000;  the  filing  of  the  commissioners'  assessment 
roll  of  benefits  and  damages  on  March  31,  19 16,  and  the 
hearing  thereon,  resulting  in  an  assessment  against  the  city 
of  Mattoon  by  the  jury  in  the  sum  of  $636  for  ''public  bene- 
fits,*'  and  the  order  and  judgment  of  the  court  confirming 
said  assessment. 

The  first  plea  averred,  in  substance,  that  the  county 
court,  in  the  proceedings  to  levy  the  assessment,  did  not 
have  jurisdiction  of  the  plaintiff  in  error  for  the  reason  that 
it  was  not  represented  at  any  of  the  hearings  held  in  said 
cause;  that  it  had  not  entered  its  appearance  in  any  of 
said  proceedings;  that  the  only  method  by  which  jurisdic- 
tion at  the  first  hearing  in  said  cause,  to-wit,  the  hearing 
held  on  March  i,  19 16,  was  attempted  to  be  obtained  upon 
plaintiff  in  error  was  by  the  publication  of  a  notice  of  said 
hearing  according  to  the  provisions  of  sections  37  and  3 
of  the  Levee  act ;  and  that  the  notice  so  published  was  not 
in  accordance  with  the  statutory  requirements,  in  that  it  did 
not  contain  a  description  of  the  boundaries  of  the  district. 

Section  37  of  the  Levee  act  (Hurd's  Stat.  1917,  p.  1 100,) 
provides  that  notice  of  a  hearing  upon  a  petition  of  the 
commissioners  to  do  additional  work  in  the  district  must 
be  given  by  publication  for  two  weeks  "in  the  manner  re- 
quired by  section  3  of  this  act."     Section  3  provides  that 
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the  notice  therein  required  shall  state  in  what  court  the 
petition  is  filed,  the  starting  point,  route,  termini  and  gen- 
eral description  of  the  proposed  work,  the  boundaries  and 
name  of  the  proposed  drainage  district  and  at  what  term 
of  court  a  hearing  will  be  asked  on  the  petition.  Plaintiff 
in  error  concedes  that  the  notice  attacked  in  this  case  con- 
tained all  the  other  elements  mentioned  in  section  3  except 
that  it  did  not  describe  the  boundaries  of  the  district.  The 
notice  required  by  section  37  is  the  same  notice,  in  effect, 
as  that  provided  in  section  3.  (Sny  Island  Drainage  Dis- 
trict V.  Shaw,  252  111.  142.)  But  such  notice  need  only 
comply  with  section  3  in  so  far  as  section  3  is  not  incon- 
sistent with  section  37.  (Stack  v.  People,  217  111.  220.) 
The  words,  "in  the  manner  required  by  section  3  of  this 
act,"  can  only  mean  in  the  manner  required  by  section  3  in 
so  far  as  the  provisions  of  that  section  are  consistent  with 
the  purposes  of  section  37.  The  purpose  of  section  37  is 
to  enable  the  commissioners  of  a  drainage  district  already 
organized,  with  boundaries  already  established  and  well 
known  to  all  land  owners  of  the  district,  to  do  additional 
work,  and  the  notice  therein  required  is  for  the  purpose  of 
informing  the  property  owners  or  persons  or  municipalities 
to  be  assessed,  of  the  character  of  the  additional  work  to 
be  done,  the  starting  point,  route  and  termini  of  the  pro- 
posed additional  work  if  it  consists  of  additional  drains  or 
ditches,  so  the  parties  may  know  whether  or  not  they  de- 
sire to  file  objections;  and  the  notice  should  ako  state  in 
what  court  and  at  what  term  thereof  the  petition  was  filed 
and  at  what  time  a  hearing  will  be  had  on  the  petition, 
so  that  any  person  desiring  to  object  may  know  when  and 
where  to  appear.  Inasmuch  as  the  boundaries  of  the  dis- 
trict must  have  already  been  settled  and  all  matters  in  con- 
nection therewith  fully  adjudicated  prior  to  any  proceedings 
under  section  37,  no  reason  existed  for  re-describing  such 
boundaries  in  the  notice  of  the  application  for  leave  to  do 
additional  work.    The  reason  of  the  law  is  the  spirit  of  the 
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law,  and  it  cannot  be  said  that  the  legislature  intended  to 
require  of  the  commissioners  an  entirely  useless  statement 
to  be  contained  in  the  notice,  because  the  boundaries  of 
the  district  and  the  organization  thereof  have  long  since 
been  settled  and  have  nothing  to  do  with  the  questions  sub- 
sequently arising.  The  notice  given  in  this  case  complied 
with  all  the  requirements  of  section  37  when  properly  con- 
strued, and  conferred  jurisdiction  on  the  county  court  to 
hear  and  determine  the  questions  raised  on  the  petition  for 
leave  to  do  the  additional  work. 

The  defense  raised  by  the  second  plea  is  that  the  county 
court  had  no  jurisdiction  to  confirm  the  assessment  against 
the  city  because  the  commissioners*  roll  of  assessments  of 
benefits  and  damages  did  not  contain  an  assessment  against 
the  municipality  or  its  streets  and  alleys.  The  third  plea 
questions  the  jurisdiction  of  the  court  on  the  theory  that 
no  valid  judgment  could  be  rendered  confirming  an  assess- 
ment made  by  the  jury,  whose  verdict  and  assessment  were 
not  against  the  city  for  benefits  to  streets  and  alleys,  as  pro- 
vided by  law,  but  were  against  the  city  for  "public  bene- 
fits," which  is  not  a  description  of  any  real  estate  owned 
by  said  municipality. 

The  commissioners'  roll  of  assessments  of  benefits  and 
damages  showed  the  assessment  in  question  as  follows : 


Owner's  name 

Description  of 
land 

Tax  levied 

Balance  due 
district 

City  of  Mattoon 

Public  Benefits 

00 

00 

The  verdict  of  the  jury,  upon  which  the  judgment  of 
confirmation  was  based,  was  in  the  exact  words  and  figures 
as  the  above,  except  under  the  headings  "Tax  levied"  and 
"Balance  due  district,"  in  each  of  the  columns  where  the 
figures  "00"  -appear  in  the  commissioners*  roll  of  assess- 
ments, the  figures  $636  appear  in  the  jury's  verdict.  The 
words  "public  benefits"  appear  both  in  the  commissioners* 
roll  and  the  verdict.    The  judgment  of  confirmation,  ac- 
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cording  to  the  petition  in  this  case,  levied  the  assessment 
against  the  city  of  Mattoon  for  benefits  to  the  streets  and 
alleys  of  the  city.  The  demurrer  to  these  two  pleas  was 
properly  sustained. 

The  petition  for  mandamus  avers  that  a  notice  to  prop- 
erty owners  of  the  filing  of  the  commissioners'  roll  of  as- 
sessments of  benefits  and  damages  was  given,  and  no  ques- 
tion as  to  its  sufficiency  is  raised.  A  mandamus  case  to 
compel  the  payment  of  an  assessment  against  a  municipality 
levied  or  assessed  by  a  drainage  district  is  a  proper  remedy 
to  collect  delinquent  assessments  and  is  in  the  nature  of  an 
application  for  a  judgment  and  order  of  sale  of  property 
for  delinquent  assessments,  and  is  therefore  a  collateral  pro- 
ceeding. {Spring  Creek  Drainage  District  v.  Elgin,  Jolict 
and  Eastern  Railway  Co.  249  111.  260;  Commissioners  of 
Highways  v.  Big  Pour  Drainage  District,  207  id.  17.)  The 
commissioners*  roll  of  assessments  of  benefits  and  damages 
is  not  the  assessment  itself,  but  is  merely  the  claim  of  the 
commissioners  against  the  various  property  owners  therein 
narned  and  the  tracts  of  land  therein  described.  The  assess- 
ment is  required  to  be  made  by  a  jury.  {Hillview  Drain- 
age District  v.  Dowdall,  276  III.  33.)  It  is  within  the  power 
of  the  jury  to  reduce  the  assessment  of  one  tract  and  add 
to  another  so  long  as  it  does  not  assess  any  one  tract  more 
than  it  is  benefited  or  more  than  its  proportionate  share  of 
the  cost  of  the  work  to  be  done.  {Little  Beaver  Drainage 
District  v.  Livingston,  270  111.  582.)  Even  if  the  commis- 
sioners had  concluded  that  there  was  no  benefit  accruing  to 
a  particular  tract  of  land  of  an  owner  in  the  district  and 
had  described  the  land  in  the  assessment  roll  with  the  in- 
dication that  they  made  no  claim  for  benefits  against  it,  still 
the  jury  would  have  the  right  to  assess  benefits  to  such  land, 
provided  the  evidence  overcomes  the  prima  facie  case  made 
by  the  commissioners'  roll,  and  to  make  a  corresponding 
reduction  as  to  other  lands;  and  the  owner  of  the  tract  of 
land  so  assessed  against  which  no  benefits  had  been  claimed 
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would  be  bound  thereby  if  he  had  been  served  with  proper 
notice. 

By  the  provisions  X)i  sections  17  and  55  of  the  Levee 
act  it  appears  clear  that  it  is  the  intention  of  the  act  that 
land  owners  shall  pay  their  proportionate  share  of  the  cost 
of  the  improvement  if  their  lands  are  benefited,  and  if  the 
roads  or  streets  and  alleys  of  municipalities  are  specially 
benefited  such  municipalities  shall  pay  their  proportionate 
share  of  the  cost,  and  that  railroad  corporations  whose 
tracks  or  road-beds  are  benefited  shall  contribute  their  pro- 
portionate share  of  the  cost,  and  that  the  commissioners 
shall  apportion  all  such  benefits  in  their  assessment  roll. 
The  jury,  on  the  trial,  shall  view  the  premises,  including 
the  roads,  streets  and  alleys,  and  assess  benefits  according 
to  the  evidence  and  award  damages  if  any  are  shown.  So, 
although  the  commissioners  may  have  concluded  that  any 
railroad  or  municipality  was  not  benefited,  as  aforesaid,  by 
the  work  or  proposed  work,  the  jury  would  have  a  right 
to  assess  benefits  against  such  railroad  or  municipality  upon 
a  proper  claim  and  showing  by  the  other  parties  assessed 
for  benefits  that  such  railroad  or  municipality  was,  in  fact, 
benefited.  It  is  the  right  of  every  party  assessed  for  bene- 
fits to  have  every  other  party  benefited  by  the  proposed  work 
assessed  his  proportionate  part  of  the  benefits,  and  if  this 
were  not  done  the  parties  assessed  for  benefits  would  be  re- 
quired to  pay  more  than  their  just  proportion  of  the  cost 
of  the  improvement.  It  is  therefore  no  defense  for  the 
plaintiff  in  error  that  the  commissioners  in  the  first  instance 
arrived  at  the  conclusion  that  its  streets  and  alleys  were  not 
benefited  by  the  proposed  work. 

It  is  doubtless  v/ithin  the  intent  of  sections  17  and  55  of 
the  Levee  act  that  the  streets  and  alleys  of  municipalities 
claimed  to  be  benefited  should  be  described  in  the  assess- 
ment roll  and  in  the  verdict  of  the  jury  for  two  obvious 
reasons:  (i)  In  order  that  the  jury  "may  view  and  ex- 
amine such  *   *   *   streets  and  alleys  and   *   *   *  proceed 


Digitized  by 


Google 


400        KiCKAPOO  Drain.  Dist.  v,  Mattoon.         [?84  IIL 

to  assess  the  damages  and  benefits,"  etc. ;  and  (2)  in  order 
that  the  court  may  know  whether  the  evidence  supports  the 
verdict  showing  such  streets  and  alleys  therein  named  to  be 
benefited  to  the  amount  therein  specified.  But  tlie  judgment 
of  confirmation  in  this  case  shows  that  the  assessment  was 
levied  against  the  city  for  benefits  to  its  streets  and  alleys, 
clearly  indicating  all  the  streets  and  alleys  of  the  city.  If 
the  evidence  in  the  record  would  not  support  such  a  judg- 
ment the  error  could  have  been  taken  advantage  of  on  ap- 
peal or  writ  of  error.  If  it  be  conceded  that  the  statute 
contemplates  that  the  streets  and  alleys  shall  be  described 
in  the  assessment  roll  so  that  the  city  may  be  advised  as  to 
the  character  of  evidence  it  may  desire  to  introduce,  such 
failure  to  do  so  is  nothing  more  than  a  mere  irregularity 
which  could  easily  have  been  cured  by  amendment  and  can 
not  be  raised  for  the  first  time  in  this  collateral  proceeding. 
The  streets  and  alleys  are  not  to  be  assessed  because  they 
cannot  be  sold  on  a  failure  to  pay  the  assessment,  as  other 
property.  (City  of  Joliet  v.  Spring  Creek  Drainage  Dis- 
trict, 222  111.  441.)  The  omission  of  the  description  of  the 
streets  and  alleys  in  the  assessment  roll  was  not  fatal,  and 
such  an  objection  will  now  be  considered  as  waived  and 
lost  to  plaintiff  in  error.  In  a  proceeding  to  collect  a  drain- 
age assessment  confirmed  under  the  Levee  act  no  objection 
can  be  considered  which  might  have  been  urged  at  the  time 
the  assessment  roll  was  confirmed.  Commissioners  of  High- 
ways  V.  Big  Four  Drainage  District,  supra. 

The  fourth  plea  is  a  plea  of  estoppel,  in  which  it  is 
averred,  in  substance,  that  the  commissioners  told  Ed  F. 
Brown,  an  alderman  of  plaintiff  in  error,  that  said  streets 
and  alleys  were  not  benefited  by  the  proposed  work  and 
were  not  going  to  be  assessed.  Such  a  statement,  if  made, 
would  not  bind  the  district,  as  the  district  had  no  right 
to  make  such  an  agreement  for  reasons  already  disclosed 
in  this  opinion.  An  agreement  of  the  commissioners  of  a 
drainage  district  with  a  party  benefited  by  the  proposed 
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improvement  not  to  tax  or  assess  him  with  such  benefits  is 
illegal  and  void,  as  being  in  contravention  of  the  statute. 
(Lake  Fork  Drainage  District  v.  People,  138  III  87.)  The 
plea  made  no  showing  that  alderman  Brown  was  authorized 
in  any  way  to  act  for  the  city.  The  judgment  of  confirma- 
tion cannot  be  attacked  collaterally  upon  any  ground  not 
appearing  from  the  records  of  the  county  court  rendering 
that  judgment  Commissioners  of  Highways  v.  Big  Four 
Drainage  District,  supra. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


(No.  12107. — ^Judgment  affirmed.) 

P^RM^LiA  P.  King  et  al.  Appellants,  vs.  O.  P.  Weste;r- 

VEW,  Exr.,  Appellee. 

Opinion  Hied  June  20,  ipi8 — Rehearing  denied  October  3,  ipi8. 

1.  Wills — executor  has  interest  in  will  to  authorize  him  to  ap- 
peal from  order  denying  probate.  The  person  named  in  ^  will  as 
executor  has  an  interest  in  the  will,  within  the  meaning  of  the  stat- 
ute, which  authorizes  him  to  appeal  to  the  circuit  court  from  an 
order  denying  probate  of  the  will. 

2.  Same — what  proof  of  execution  is  sufficient  to  admit  will  to 
probate.  Where  one  attesting  witness  does  not  remember  any- 
thing in  regard  to  the  execution  and  attestation  of  the  will  except 
that  he  signed  it  in  the  presence  of  the  testator  after  being  called 
on  the  telephone  for  that  purpose,  but  the  other  attesting  witness 
testifies  that  both  witnesses  signed  in  the  presence  of  the  testator, 
that  the  testator  signed  in  their  presence,  and  tha^  within  the  hear- 
ing of  the  testator  (who  was  of  sound  mind)  he  told  the  other  wit- 
ness that  the  testator  wanted  him  to  witness  the  will  and  showed 
him  where  to  sign  his  name,  the  proof  of  execution  and  attestation 
is  sufficient  to  admit  the  will  to  probate. 

App^ai,  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  T.  N.  Green,  Judge,  presiding. 

Kirk  &  Shurtles^f,  for  appellants. 

284  -  26 
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Stevens,  Miller  &  Elliott,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

John  F.  King  died  testate  in  Peoria  May  19,  19 17.  He 
left  a  widow,  two  sons  and  a  daughter  as  his  only  heirs. 
His  will  was  executed  November  30,  19 14,  and  in  it  OHver 
P.  Westerv^elt,  whose  correct  name  is  Oscar  P.  Westervelt, 
was  named  as  executor.  The  will  directed  the  incoxne  from 
all  of  testator's  property  be  paid  to  his  wife  during  her  life, 
gave  her  the  use  of  the  homestead  and  furniture  therein, 
and,  subject  to  the  widow's  interest,  all  the  property  was 
devised  and  bequeathed  to  the  testator's  three  children  in 
equal  shares,  except  that  his  son  Walter  was  first  to  be 
paid  $3000  and  then  share  equally  with  the  other  children. 
When  the  will  was  presented  for  probate  its  admission  to 
probate  was  resisted  by  the  widow  and  heirs  and  upon  a 
hearing  in  the  probate  court  the  will  w^as  denied  probate. 
Westervelt  appealed  from  the  decision  of  the  probate  court 
to  the  circuit  court.  The  widow  and  heirs,  appellants  here, 
moved  to  dismiss  the  appeal  on  the  ground  that  Westervelt, 
the  person  named  in  the  will  as  executor,  had  no  interest  in 
the  will  and  the  court  was  therefore  without  jurisdiction  to 
entertain  the  appeal.  This  motion  was  overruled  and  ex- 
ceptions were  preserved  by  appellants.  A  hearing  was  had 
and  an  order  and  judgment  entered  admitting  the  will  to 
probate.  The  widow  and  heirs  have  appealed  from  that 
judgment  to  this  court. 

It  is  contended,  first,  that  the  circuit  court  erred  in  over- 
ruling the  motion  to  dismiss  the  appeal ;  and  second,  that 
the  proof  was  insufficient  to  authorize  the  admission  of  the 
will  to  probate. 

Section  14  of  the  statute  on  wills  authorizes  an  appeal 
"by  any  person  interested  in  such  will"  from  the  order  of 
the  county  court  admitting  or  denying  the  probate  of  a  will 
to  the  circuit  court  in  the  same  time  and  manner  as  appeals 
may  be  taken  from  justices  of  the  peace,  except  that  the 
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bond  may  be  approved  by  the  clerk  of  the  county  court,  the 
trial  of  the  appeal  to  be  de  novo.  Appellants  contend  that 
the  executor  named  in  the  will  is  not  a  person  interested 
within  the  meaning  of  the  statute  and  cannot  appeal.  Coun- 
sel for  both  sides  say  the  precise  question  here  presented 
has  never  been  passed  upon  in  this  State. 

We  are  of  opinion  the  person  named  in  the  will  as  ex- 
ecutor has  an  interest  in  the  will  within  the  meaning  of 
the  statute,  which  authorizes  him  to  appeal  from  an  order 
denying  it  probate.  He  is  a  necessary  party  to  a  bill  to 
contest  a  will  and  has  such  an  interest  in  sustaining  it  that 
he  is  authorized  to  appeal  from  a  decree  setting  it  aside. 
(Hesterberg  v.  Clark,  i66  111.  241.)  He  has  such  an  in- 
terest as  authorizes  him,  over  the  objection  of  those  resist- 
ing probate,  to  dismiss  a  petition  filed  by  him  for  probate 
of  the  will,  either  in  the  county  court  or  the  circuit  court. 
(Hitchcock  v.  Green,  235  111.  298.)  This  court  has  treated 
the  executor  as  having  such  an  interest  as  authorized  him 
to  appeal  in  Scnn  v.  Griiendling,  218  111.  458,  In  the  mat- 
ter of  Page,  118  id.  576,  and  Doran  v.  Mullen,  78  id.  342, 
though  in  those  cases  that  question  was  not  raised.  The 
author  of  the  text  of  the  chapter  on  wills  in  40  Cyc.  1351, 
says:  "It  is  usually  provided  that  appellate  proceedings 
may  be  taken  by  any  interested  party  who  is  aggrieved  by 
the  decision  of  the  probate  court,"  and  that  these  words  are 
liberally  construed  and  have  been  held  to  include  executors, 
citing  in  a  note  decisions  of  several  States,  and  those  we 
have  examined  sustain  the  text.  The  court  did  not  err  in 
denying  the  motion  to  dismiss  the  appeal. 

The  testator's  will  was  signed  by  Henry  Oesterly  and 
James  M.  Morse  as  witnesses.  Appellants  insist  the  proof 
of  the  execution  of  the  will  w^as  not  sufficient  to  entitle  it 
to  admission  to  probate. 

Oesterly  testified  he  was  at  his  grocery'  store,  about  a 
block  away  from  the  King  residence,  w'hen  he  was  requested 
by  telephone  to  come  to  the  residence  to  witness  a  will ;  that 
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he  immediately  went  to  the  residence  and  found  another 
man  there  in  the  room  with  the  testator  but  did  not  know 
him  and  he  was  unable  to  recognize  him  at  the  hearing  as 
being  Morse.  The  witness  recognized  the  signature  to  tlie 
will  as  his  but  said  no  one  said  anything  at  the  time  he 
signed  it  about  a  will ;  that  the  other  man  there  besides  him 
and  the  testator  handed  witness  the  paper  and  showed  him 
where  to  sign  it ;  that  the  testator  said  nothing  in  the  wit- 
ness' presence  and  did  not  sign  the  paper  while  he  was  there ; 
that  the  witness  knew  what  it  was  from  the  talk  over  the 
telephone.  He  testified  that  he  was  in  the  room  just  long 
enough  to  sign  it  and  immediately  left.  He  could  not  state 
what  the  condition  of  the  testator's  mind  was  at  that  time. 
He  had  known  him  many  years  and  never  knew  anything 
wrong  with  his  mind. 

Morse,  the  other  witness  to  the  will,  had  been  admitted 
to  the  bar  but  was  engaged  in  the  real  estate  business.  He 
testified  the  testator  wrote  him  a  letter  requesting  him  to 
prepare  a  will  for  him  and  giving  directions  as  to  what  dis- 
position he  desired  to  make  of  his  property.  The  witness 
prepared  a  will  in  accordance  with  the  instructions  and  sent 
it  to  the  testator  by  mail.  Subsequently  he  was  requested 
to  go  to  the  testator's  house  to  witness  the  execution  of 
the  will  and  did  so.  He  saw  the  testator  sign  the  will  and 
at  his  request  and  in  his  presence  Morse  signed  as  a  wit- 
ness. He  testified  Oesterly  was  present  when  the  testator 
signed  the  will;  that  he  (Morse)  showed  Oesterly  where 
to  sign  as  a  witness ;  that  he  told  him  King  wanted  them 
to  witness  the  will;  that  the  testator  was  present  in  the 
room  where  the  witness  and  Oesterly  were  when  witness 
made  that  statement  to  Oesterly  and  when  they  signed  it 
as  witnesses. 

Oesterly's  memory  was  not  very  clear  about  what  actu- 
ally occurred  at  the  time  the  will  was  executed.  He  appears 
to  have  been  of  opinion  that  what  he  did  not  remember 
did  not  occur.    He  had  left  his  store  in  charge  of  a  customer 
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and  was  in  a  great  hurry  to  return,  and  did  so  as  soon  as 
he  transacted  the  business  he  went  to  the  testator's  resi- 
dence to  transact.  He  knew  he  went  there  to  witness  the 
execution  of  the  will  but  testified  nothing  was  said  by  any- 
one about  that  matter  after  he  got  to  the  house  and  that  he 
did  not  see  the  testator  sign  the  will  nor  did  the  testator 
say  anything  to  him  about  signing  it.  We  think  it  clear 
that  Morse's  memory  is  more  reliable  than  that  of  Oesterly 
about  the  circumstances  attending  the  execution  of  the  will. 
Morse  testified  that  in  the  testator's  presence  he  stated  to 
Oesterly  when  he  came  into  the  room  that  King  wanted 
them  to  witness  his  will,  and  that  King  signed  it,  and  that 
he  (Morse)  showed  Oesterly  where  to  sign  as  a  witness, 
and  that  they  both  signed  in  the  presence  of  the  testator. 
It  was  not  indispensable  that  the  testator  should  have  him- 
self stated  the  instrument  was  his  will  and  requested  Oes- 
terly to  sign  it.  If  Morse  gave  Oesterly  that  information 
in  the  presence  and  hearing  of  the  testator  it  was  sufficient. 
The  assent  of  the  testator  would  be  inferred  in  the  absence 
of  evidence  to  the  contrary.  The  attestation  clause  signed 
by  the  witnesses  stated  it  was  signed  on  the  day  of  its  date 
and  declared  by  the  testator  to  be  his  last  will  and  testament 
in  the  presence  of  the  witnesses,  who  at  his  request  and  in 
his  presence  and  in  the  presence  of  each  other  signed  it  as 
witnesses.  Morse  testified  the  testator  was  of  sound  mind 
and  it  is  not  questioned  by  appellants  that  he  was.  •  On 
the  hearing  in  the  circuit  court  three  bankers  who  had  trans- 
acted business  with  the  testator  testified  to  his  soundness  of 
mind.  Under  numerous  decisions  of  this  court  the  proof 
was  sufficient  to  entitle  the  will  to  be  admitted  to  probate. 
Dubach  v.  Jolly,  279  111.  530;  Thompson  v.  Karme,  268 
id.  168;  Craig  v.  Trotter,  252  id.  228;  In  re  Estate  of 
Kohley,  200  id.  189. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1 89 1. — Reversed  and  remanded.) 
This  Commissioners  of  Sangamon  and  Drummer  Drain- 
age District,  Appellees,  vs.  Wii^liam  Houston  et  al. 
Appellants. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8. 

1.  Drainage — zvhat  is  not  sufficient  proof  that  lands  sought  to 
be  annexed  to  a  district  have  been  benefited.  The  mere  fact  that 
the  flow  of  water  in  a  natural  water-course  into  which  tile  drains 
empty  has  been  accelerated  is  not  sufficient  proof  of  benefits  to  the 
lands  drained  by  the  tile  to  warrant  the  annexation  of  such  lands 
to  a  levee  drainage  district  composed  of  servient  lands,  but  it  must 
further  appear  that  the  lands,  when  adapted  only  for  agricultural 
purposes,  have  been  thereby  rendered  more  productive  and  conse- 
quently more  valuable. 

2.  Same — lands  cannot  be  annexed  to  a  district  merely  because 
they  are  included  in  the  same  watershed.  In  determining  whether 
lands  shall  be  annexed  to  a  levee  drainage  district,  the  fact  that 
they  are  in  the  same  watershed  with  the  lands  in  the  original  dis- 
trict is  not  the  deciding  factor,  and  where  the  lands  of  the  origi- 
nal district  are  all  servient,  the  dominant  lands  cannot  be  annexed 
merely  to  require  them  to  contribute  to  the  expense  of  relieving 
the  servient  lands  of  the  burden  which  the  law  casts  upon  them. 

3.  Same — when  court's  view  of  lands  is  not  sufficient  to  justify 
annexation  to  district.  Without  evidence  in  the  record  showing 
material  benefits  to  lands  sought  to  be  annexed  to  a  drainage  dis- 
trict organized  under  the  Levee  act  the  court's  view  of  the  lands 
cannot  be  considered  as  sufficient  to  justify  an  order  of  annexation. 

Appeal  from  the  County  Court  of  Champaign  county; 
the  Hon.  Roy  C.  Freeman,  Judge,  presiding. 

Green  &  Palmer,  and  Schneider  &  Schneider,  for 
appellants. 

Dobbins  &  Dobbins,  and  Phillips  &  Svvanson,  for 
appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
Sangamon  and  Drummer  Drainage  District  is  a  drain- 
age district  organized  in  the  county  court  of  Champaign 
county  under  the  Levee  act  and  embraces  lands  in  Cham- 
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paign  and  Ford  counties.  The  chief  purpos<^  in  organizing 
the  district  seems  to  have  been  to  reclaim  lands  subject  to 
overflow  from  Drummer  creek  by  straightening,  widening 
and  deepening  that  creek.  The  dredging  of  Drummer  creek 
extended  south  from  the  city  of  Gibson,  in  Ford  county, 
to  the  outlet  of  Drummer  creek  into  the  Sangamon  river, 
in  Champaign  county,  and  the  drainage  district  as  originally 
formed  apparently  included  only  lands  subject  to  overflow 
from  Drummer  creek.  The  district  ditch,  constructed  prin- 
cipally in  the  bed  of  Drummer  creek,  was  completed  in  1913. 
On  May  8,  1917,  the  commissioners  of  the  district  filed  their 
petition  in  the  county  court  of  Champaign  county  to  annex 
approximately  10,000  acres  of  land  in  Ford  county  lying 
outside  the  district  as  originally  formed,  it  being  charged  in 
the  petition  that  the  lands  sought  to  be  annexed  would  be 
benefited  by  the  work  done  and  proposed  to  be  done  in  the 
district  and  that  the  owners  of  such  lands  had  connected 
their  drains  with  the  drains  and  ditches  of  tlie  district.  A 
large  number  of  land  owners  filed  objections  and  a  hearing 
was  had  before  the  court.  One  objection,  that  some  of  the 
lands  sought  to  be  annexed  were  in  another  drainage  dis- 
trict, was  sustained  as  to  those  lands,  and  the  commissioners 
upon  the  hearing  dismissed  their  petition  as  to  certain  other 
lands.  The  court  overruled  the  objections  of  the  other  land 
owners  and  entered  an  order  annexing  their  lands  to  the 
district.  From  that  order  twenty-four  land  owners  owning 
3945  acres  of  land  annexed  to  the  district  have  prosecuted 
this  appeal. 

Appellees  conceded  upon  the  hearing  in  the  county  court 
that  none  of  the  land  owners  had  made  connection  with  any 
drain  or  ditch  of  the  district.  The  only  work  done  by  the 
district  consists  of  straightening,  widening  and  deepening 
Drummer  creek,  which  was  thus  made  the  district  ditch,  and 
it  was  not  shown  that  the  district  proposed  to  construct  any 
additional  ditches  or  drains.  The  only  question  presented 
for  determination  in  this  case  therefore  was  and  is  whether 
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the  appellants'  Jands  have  been  and  will  be  benefited  by  the 
straightening,  widening  and  deepening  of  Drummer  creek 
south  from  the  city  of  Gibson. 

The  lands  of  a  portion  of  the  appellants  lie  west  of  the 
drainage  district  as  originally  organized,  and  all  of  them, 
except  155  acres  belonging  to  appellant  Eliza  W.  Dunnan, 
have  their  drainage  through  natural  water-courses  which 
empty  into  the  district  ditch.  These  lands  are  located  from 
one  to  three  and  one-half  miles  from  the  district  ditch,  and 
along  the  natural  water-courses  into  which  they  drain  have 
an  elevation  varying  from  14.87  feet  to  44.19  feet  above 
their  outlet  into  Drummer  creek.  None  of  the  natural 
water-courses  into  which  appellants'  lands  drain  have  a  fall 
of  less  than  10  feet  to  the  mile  and  some  of  them  have  a  fall 
of  20  feet  to  the  mile.  The  lands  of  the  remaining  appel- 
lants lie  north  of  the  district  as  originally  formed.  Some 
of  them  have  their  drainage  into  natural  water-courses 
which  empty  into  the  drainage  ditch  or  into  Drummer  creek 
north  of  the  point  where  the  district  ditch  begins,  and  the 
others  have  their  drainage  into  Drummer  creek  from  one 
to  three  miles  north  of  the  point  where  the  district  ditch 
begins.  These  lands  along  the  natural  water-courses  into 
which  they  drain  have  an  elevation  varying  from  16.14  feet 
to  40.70  feet  above  the  original  bed  of  Drummer  creek 
and  a  fall  of  from  10  to  20  feet  to  the  mile. 

There  is  no  contention  that  any  of  appellants'  lands 
are  or  ever  were  subject  to  overflow  from  that  portion  of 
Drummer  creek  which  has  been  widened  and  deepened,  but 
it  is  appellees'  theory  that  by  reason  of  the  construction  of 
the  district  ditch  the  flow  of  water  in  Drummer  creek  above 
and  north  of  the  district  ditch  and  in  the  natural  water- 
courses having  their  outlet  into  the  district  ditch  has  been 
accelerated,  resulting  in  improved  tile  drainage  facilities  and 
consequent  benefits  to  appellants'  lands.  A  careful  consid- 
eration of  all  the  evidence  in  the  record  leads  to  the  conclu- 
sion that  this  theory  is  based  entirely  upon  opinion  evidence 
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and  not  upon  facts.  The  mere  fact  that  the  flow  of  water 
in  a  natural  water-course  into  which  tile  drains  empty  has 
been  accelerated  is  not  sufficient  proof  of  benefits  to  the 
lands  drained  by  the  tile  to  warrant  the  annexation  of 
such  lands  to  a  drainage  district.  It  must  further  appear 
that  the  lands,  when  adapted  only  for  agricultural  purposes, 
have  been  thereby  rendered  more  productive  and  conse- 
quently more  valuable.  There  is  a  conflict  in  the  evidence 
as  to  whether  or  not  the  construction  of  the  district  ditch 
has  accelerated  the  flow  of  water  in  the  natural  water- 
courses into  which  appellants*  lands  drain,  but  there  is  no 
conflict  in  the  evidence  upon  the  question  whether  appel- 
lants' lands  have  been  thereby  rendered  more  productive. 
The  evidence  adduced  is  conclusive  that,  so  far  as  material 
benefits  are  concerned,  there  has  been  no  change  in  the  con- 
dition of  the  lands  of  appellants  since  the  construction  of 
the  district  ditch. 

While  it  is  argued  by  appellees  that  appellants*  lands 
have  been  benefited  by  the  construction  of  the  district  ditch, 
in  our  judgment  the  following  appearing  in  appellees'  brief 
states  the  true  reason  for  the  attempt  to  annex  these  lands : 
"The  entire  burden  of  the  construction  of  this  immense  out- 
let and  drainage  system  has  been  borne  by  the  lands  which 
had  theretofore  been  flooded  and  overflowed  by  the  waters 
thrown  down  upon  them  by  these  objectors."  This  situ- 
ation existed,  however,  because  the  lands  which  were  sub- 
ject to  overflow  were  servient  to  appellants'  lands,  and  the 
appellants  cannot  be  required  to  contribute  to  the  expense 
of  relieving  those  servient  lands  of  the  burden  which  the 
law  casts  upon  servient  lands.  If  appellees'  position  were 
sound,  then  in  organizing  a  drainage  district,  under  the 
Levee  act  the  only  question  necessary  to  be  considered  in 
determining  what  lands  should  be  included  within  the  dis- 
trict would  be  whether  the  lands  sought  to  be  included  were 
in  the  same  watershed.  That  such  is  not  the  deciding  factor 
in  cases  of  this  kind  has  been  heretofore  settled.    People 
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ing  the  past  thirty  years.    The  evidence  fails  to  shows  that 

the  railroad  right  of  way  annexed  to  the  district  has  been 

or  will  be  benefited  by  the  work  of  the  district. 

The  order  of  the  county  court  annexing  appellants'  lands 

is  not  sustained  by  the  evidence  and  is  therefore  reversed 

and  the  cause  is  remanded.         r,  »       »  j  j 

Reversed  and  remanded. 


(No.  12016. — ^Judgment  affirmed.) 

A1.MA  SCHI.ATTER,  Defendant  in  Error,  vs,  Ai^bert  Trie- 

BEL,  Admr.,  Plaintiff  in  Error. 

Opinion  filed  June  20,  igi8— Rehearing  denied  October  3,  ipi8. 

Contracts— «'/ia^  constitutes  a  sufficient  consideration.  A  con- 
tract to  be  legally  binding  must  be  based  on  a  consideration,  but 
any  act  which  is  a  benefit  to  one  party  and  a  disadvantage  to  the 
other  constitutes  sufficient  consideration. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  Clyde  E.  Stone,  Judge, 
presiding. 

Weii.  &  BARTI.EY,  for  plaintiff  in  error. 

ScHOLEs  &  Pratt,  and  A.  M.  Otman,  for  defendant 
.  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 
This  case  comes  to  this  court  by  writ  of  certiorari  to 
review  the  judgment  of  the  Appellate  Court  for  the  Sec- 
ond District  affirming  a  judgment  of  the  circuit  court  of 
Peoria  county  in  favor  of  defendant  in  error,  as  plaintiff 
below,  against  plaintiff  in  error  here,  who  was  defendant 
below.  The  action  is  assumpsit  and  the  judgment  in  the 
plaintiff's  favor  was  for  $2200. 
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The  uncontroverted  facts  are  that  John  Schlatter,  who 
was  plaintiff's  father,  owned  and  operated  the  Ideal  Laun- 
dry several  years  in  the  city  of  Peoria.  He  became  in- 
debted, and  his  brother-in-law,  Henry  G.  Triebel,  father  of 
defendant,  who  is  plaintiff's  cousin,  endorsed  for  him  to 
banks  something  more  than  $13,000.  Triebel  died  in  Feb- 
ruary, 19 14,  and  the  banks  holding  paper  he  had  endorsed 
for  Schlatter  probated  their  claims  and  secured  their  allow- 
ance against  his  estate.  Defendant  was  the  administrator. 
Schlatter  gave  the  administrator  his  note  for  $13,900  and 
agreed  to  pay  $100  per  month.  There  were  other  creditors 
pressing  for  payment  and  it  became  apparent  that  Schlatter 
could  not  continue  the  business.  An  audit  was  made  of  the 
books  and  accounts  of  the  laundry,  which  showed  liabilities 
amounting  to  $22,745.02,  including  the  indebtedness  Trie- 
bel was  liable  for.  Negotiations  were  opened  with  Schlat- 
ter's creditors  for  a  settlement  on  a  basis  of  Schlatter  paying 
sixty  cents  on  the  dollar.  This  proposition  was  agreed  to 
by  the  creditors  and  Schlatter  sold  the  laundry  to  Albert 
Triebel,  administrator  of  the  estate  of  Henry  G.  Triebel, 
and  executed  to  him  a  bill  of  sale  for  the  laundry  prop- 
erty and  equipment  belonging  thereto  November  24,  19 14. 
Plaintiff  had  been  employed  in  the  laundry  as  book-keeper 
for  several  years  and  was  so  employed  at  the  time  of  the 
sale.  She  claimed  she  had,  while  her  father  owned  and  con- 
ducted the  laundry,  loaned  him  for  use  in  the  business  sums 
of  money  at  various  times  aggregating  $2200,  and  that  she 
was  at  the  time  of  the  sale  a  creditor  of  the  Ideal  Laundry 
in  that  amount,  but  tliat  it  was  agreed  by  defendant  that 
she  should  be  paid  in  full  her  claim,  and  it  was  for  that  rea- 
son not  included  in  the  indebtedness  which  was  discharged 
by  the  payment  by  defendant  of  sixty  cents  on  the  dollar. 
Plaintiff  continued  to  work  at  the  laundry  after  its  sale  to 
defendant  for  some  time  and  until  she  was  either  discharged 
or  resigned.  She  demanded  payment  of  defendant  of  the 
$2200,  and  upon  his  refusal  to  pay  it  brought  this  action. 
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There  were  six  counts  in  the  declaration  but  the  cause 
was  tried  on  issues  formed  by  the  third  count  and  pleas 
thereto.  That  count  alleged  John  Schlatter,  doing  business 
as  the  Ideal  Laundry,  was  indebted  to  plaintiff  in  the  sum 
of  $2500  for  money  loaned  and  advanced  him  by  plaintiff; 
that  he  sold  the  business,  assets  and  property  of  the  laundry 
to  the  defendant  administrator,  who  as  a  part  of  the  consid- 
eration for  said  sale  agreed  to  pay  all  the  indebtedness  of 
Schlatter  then  outstanding,  including  the  amount  due  the 
plaintiff.  Plaintiff  filed  an  affidavit  of  claim  with  her  dec- 
laration, stating  her  demand  was  for  money  loaned  Schlat- 
ter and  interest,  amounting  to  $2150.  Defendant  pleaded 
the  general  issue  to  the  w^hole  declaration  and  a  special  plea 
to  the  third  count,  denying  that  as  a  part  of  the  considera- 
tion for  the  sale  of  the  laundry  he  agreed  to  assume  and 
pay  all  indebtedness  of  John  Schlatter  and  denying  he  had 
promised  to  pay  the  plaintiff  any  sum  of  money.  He  filed 
an  affidavit  of  defense,  stating  that  neither  the  estate  of 
Henry  G.  Triebel  nor  himself,  individually,  had  ever  bor- 
rowed money  from  plaintiff  and  neither  was  indebted  to 
plaintiff.  John  Schlatter  was  also  made  a  defendant  but 
was  not  served  with  process  and  the  suit  was  dismissed  as 
to  him.  The  cause  was  tried  by  a  jury.  A  verdict  was 
returned  finding  in  favor  of  the  plaintiff  in  the  sum  of 
$2200,  for  which  sum  the  court,  after  overruling  a  motion 
for  a  new  trial,  rendered  judgment  de  bonis  propriis. 

On  the  question  of  plaintiff  being  a  creditor  of  the  Ideal 
Laundry  the  testimony  was  conflicting.  We  are  not  called 
upon  to  review  the  evidence  and  could  not  do  so  if  we  were 
asked,  but  it  is  contended  that  the  contradictory  state  of 
the  evidence  required  that  the  instructions  should  have  been 
accurate.  The  only  error  argued  in  the  brief  of  plaintiff  in 
error  is  the  giving  of  tlie  first  instruction  on  behalf  of  de- 
fendant in  error.  That  instruction  told  the  jury  that  if 
they  believed  from  the  evidence  that  plaintiff  loaned  and 
advanced  sums  of  money  to  John  Schlatter,  doing  business 
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as  the  Ideal  Laundry,  that  defendant  bought  said  laundry 
and  business  from  Schlatter  and  thereupon  promised  and 
agreed  to  pay  plaintiff  said  sums  of  money  so  loaned  by 
her,  they  should  find  the  issues  for  her,  etc.  It  is  contended 
that  by  this  instruction  they  might  find  for  plaintiff  if  they 
found  defendant  made  her  a  promise,  without  regard  to 
whether  the  promise  was  based  upon  a  sufficient  legal  con- 
sideration. Plaintiff  and  her  father,  John  Schlatter,  testi- 
fied, in  substance,  that  during  the  negotiations  with  defend- 
ant about  the  sale  the  indebtedness  of  the  Ideal  Laundry 
to  her  was  frequently  discussed  in  connection  with  the  other 
indebtedness,  and  defendant  told  plaintiff  he  would  not  in- 
clude the  amount  owing  to  her  in  the  settlement  with  the 
other  creditors  but  would  pay  her  in  full  after  he  had  every- 
thing straightened  up.  Defendant,  it  is  true,  directly  con- 
tradicted plaintiff  and  her  father.  If  their  testimony  was 
true, — and  we  cannot  say  it  was  false, — the  promise  was 
a  part  of  the  transaction  by  which  defendant  acquired  the 
property  and  was  part  of  the  consideration  therefor.  The 
plaintiff  was  simply  a  creditor  of  the  Ideal  Laundry,  owning 
no  interest  in  the  property,  but  we  must  assume  defendant 
considered  it  to  his  advantage  in  acquiring  the  property  to 
make  the  promise  to  plaintiff,  by  reason  of  which  promise 
and  agreement  plaintiff  was  induced  to  waive  pressing  her 
claim  for  adjustment  before  the  sale  and  rely  on  defend- 
ant's promise  and  agreement  to  pay  her  in  full  after  he 
had  come  into  possession  of  the  property  and  business.  A 
contract  to  be  legally  binding  must  be  based  on  a  consid- 
eration, but  any  act  which  is  a  benefit  to  one  party  and  a 
disadvantage  to  the  other  constitutes  a  sufficient  consider- 
ation to  support  a  contract.  {Buchanan  v.  International 
Bank,  78  111.  500;  People  v.  Commercial  Life  Ins.  Co.  247 
id.  92.)  Under  the  state  of  the  testimony  in  this  record 
giving  the  instruction  cannot  be  held  to  be  reversible  error. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1866. — Reversed  and  remanded.) 

Caroline  I.  Greenough,  Defendant  in  Error,  vs.  Pearl 

Greenough  et  a/.  Plaintiffs  in  Error. 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  2,  ipi8, 

1.  Wills — when  the  word  "heirs"  cannot  be  construed  to  mean 
"children" — rule  in  Shelley's  case,  A  devise  to  the  testator's  daugh- 
ter for  and  during  her  natural  life  and  at  her  death  to  her  heirs 
forever  is  clearly  within  the  rule  in  Shelley's  case,  and  where  there 
is  nothing  in  the  context  of  the  will  to  indicate  that  the  word 
"heirs"  is  not  used  in  its  technical  sense  the  word  cannot  be  con- 
strued to  mean  "children." 

2.  Same — a  court  of  equity  cannot  assume  jurisdiction  to  con- 
strue a  will  which  is  not  ambiguous,  A  court  of  equity  will  not 
assume  jurisdiction  of  a  bill  to  construe  a  will  which  is  neither  am- 
biguous nor  uncertain  or  where  there  is  no  equitable  estate  to  be 
protected  or  equitable  right  to  be  enforced,  and  the  court  cannot 
acquire  such  jurisdiction  by  allegations  that  a  question  requiring 
construction  exists,  when  the  record  shows  no  such  question. 

3.  Same — when  court  of  equity  will  not  take  jurisdiction  to  re- 
move a  cloud.  A  cloud  upon  a  title  is  a  claim,  apparently  valid, 
which  may  be  removed  by  extrinsic  evidence,  and  equity  will  not 
take  jurisdiction  to  remove  a  cloud  on  a  title  under  a  will  where 
there  is  no  defect  in  the  title  except  what  is  apparent  on  the  face 
of  the  will,  nor  where  the  alleged  cloud  consists  of  mere  verbal 
claims  of  parties  against  an  owner  in  possession. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  John  M.  Niehaus,  Judge,  presiding. 

J.  B.  WoLFENBARGER,  for  plaintiffs  in  error. 

Mansfield  &  Cowan,  for  defendant  in  error. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court  : 

This  writ  of  error  was  sued  out  to  review  a  decree  of 
the  circuit  court  of  Peoria  county  on  a  bill  to  construe  a 
will  and  to  remove  a  cloud. 

The  bill  was  filed  by  Caroline  I.  Greenough,  defendant 
in  error,  against  Pearl  Greenough,  Gertrude  Greenough  and 
Mamie  Holt,  her  daughters,  and  Harry  Holt,  husband  of 
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Mamie  Holt.  The  will  which  the  bill  sought  to  have  con- 
strued is  that  of  Major  Bohanan,  who  died  in  Peoria  county 
September  23,  1884.  The  only  clauses  in  the  will  claimed 
by  either  party  to  have  any  bearing  upon  the  matters  in- 
volved in  this  suit  are  the  following: 

''Fourth — I  give  and  devise  to  my  daughter  Sarah  Ann 
Clinch,  wife  of  Thomas  Clinch,  her  heirs  and  assigns  for- 
ever, the  northwest  quarter  of  the  southeast  quarter  of  sec- 
tion thirty-four  (34),  township  nine  (9),  north,  range  six 
(6),  east  of  the  4th  P.  M.,  in  said  county  of  Peoria,  con- 
taining forty  (40)  acres,  more  or  less. 

''Fifth — I  give  and  devise  to  my  daughter  Mary  Eliza 
Calkins,  wife  of  Isaac  Calkins,  her  heirs  and  assigns  for- 
ever, the  southeast  quarter  of  the  southwest  quarter  of  sec- 
tion thirty-three  (33),  township  nine  (9),  north,  range 
six  (6),  east  of  the  4th  P.  M.,  in  said  county  of  Peoria, 
containing  forty  (40)  acres,  more  or  less. 

"Sixth — I  give  and  devise  to  my  daughter  Alvira  D. 
Patten,  wife  of  Samuel  S.  Patten,  her  heirs  and  assigns  for- 
ever, the  south  half  of  the  north  half  of  the  southwest  quar- 
ter of  section  thirty-three  (33),  in  township  nine  (9),  north, 
range  six  (6),  east  of  the  4th  P.  M.,  containing  forty  (40) 
acres,  more  or  less,  in  said  county  of  Peoria. 

"Seventh — I  give  and  devise  to  my  daughter  Adeline 
Greenhalch,  wife  of  William  Greenhalch,  her  heirs  and  as- 
signs forever,  the  north  half  of  the  north  half  of  the  south- 
west quarter  of  section  thirty-three  (33),  in  township  nine 
(9),  north,  range  six  (6),  east  of  the  4th  P.  M.,  containing 
forty  (40)  acres,  more  or  less,  in  said  county  of  Peoria. 

"Eighth — I  give  and  devise  to  my  daughter  Caroline 
Greenough,  wife  of  George  Greenough,  the  southwest  quar- 
ter of  the  southwest  quarter  of  section  thirty-three  (33), 
township  nine  (9),  north,  range  six  (6),  east  of  the  4th 
P.  M.,  containing  forty  (40)  acres,  more  or  less,  in  the 
county  of  Peoria,  to  have  and  to  hold  the  same  to  her  for 
and  during  her  natural  life,  and  at  her  death  I  give  and 
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devise  the  said  tract  unto  the  heirs  of  the  said  Caroline 
Greenough  forever." 

The  will  was  probated  October  7,  1884,  ^md  defendant 
in  error  has  occupied  the  premises  continually  from  that 
time  until  the  filing  of  her  bill,  December  29,  19 16. 

It  is  alleged  in  the  bill  that  there  is  doubt  and  uncer- 
tainty concerning  the  true  and  correct  legal  construction  to 
be  given  to  the  eighth  clause  of  the  will ;  that  there  is  a  con- 
troversy between  plaintiffs  in  error  and  defendant  in  error 
as  to  their  respective  rights  and  interests  in  said  land,  and 
that  therefore  it  i%  necessary  to  have  a  construction  and  in- 
terpretation of  the  will  by  the  court  to  determine  whether 
defendant  in  error  is  the  owner  of  a  life  estate  or  of  an  es- 
tate in  fee  simple.  It  is  also  averred  the  verbal  claim  of 
her  three  daughters  that  she  has  only  a  life  estate  consti- 
tutes a  cloud  upon  her  title,  which  she  alleges  to  be  a  fee. 

The  joint  answer  of  plaintiffs  in  error  avers  that  de- 
fendant in  error  went  into  possession  of  the  premises  on 
March  4,  1885,  as  owner  and  claimant  of  a  life  estate,  only, 
and  recognizing  that  her  daughters  were  the  owners  of  the 
fee  in  remainder.  The  answer  further  avers  that  the  plain- 
tiffs in  error  have  asserted  and  claimed  to  own  said  land, 
the  remainder  in  fee,  with  full  knowledge  of  defendant  in 
error;  that  the  words,  "heirs  of  the  said  Caroline  Green- 
ough," in  the  eighth  clause,  should  be  interpreted  to  mean 
children  of  said  Caroline  Greenough,  and  not  otherwise,  and 
that  therefore  defendant  in  error  only  owned  a  life  estate 
and  plaintiffs  in  error  owned  the  fee  in  remainder.  The 
answer  further  sets  up  that  the  bill  is  barred  by  laches. 

The  master  heard  the  evidence  and  rendered  a  report 
sustaining  the  bill  and  recommended  the  relief  prayed.  Ob- 
jections were  overruled  to  his  report  and  were  ordered  to 
stand  as  exceptions  to  the  same.  On  final  hearing  the  court 
overruled  the  exceptions  and  entered  a  decree  confirming 
the  report  of  the  master  and  granting  the  relief  prayed. 
The  case  was  then  re-referred  to  the  master  to  take  proofs 
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concerning  the  taxing  of  costs,  including  a  solicitor's  fee, 
and  to  report  his  recommendations  to  the  court.  The  mas- 
ter heard  the  evidence  and  reported,  recommending  that  all 
costs  be  taxed  against  the  defendants  but  that  the  same 
should  not  include  solicitor's  fees.  The  decree  was  entered 
in  conformity  with  that  report. 

We  are  met  at  the  threshold  of  this  case  with  the  con- 
tention of  plaintiffs  in  error  that  the  court  was  without 
jurisdiction  to  entertain  the  bill  to  construe  the  will  because 
the  same  is  free  from  any  doubt  or  uncertainty  and  contains 
no  ambiguous  language  whatever,  and  for  the  further  rea- 
son that  a  bill  will  not  lie  to  remove  a  supposed  cloud  upon 
a  title  the  basis  of  which  is  a  verbal  claim  to  an  adverse 
interest.  Defendant  in  error  concedes,  and  even  argues  in 
many  places  in  her  brief,  that  the  will  is  plain  in  its  terms 
and  that  there  is  no  ambiguity,  doubt  or  uncertainty  ex- 
pressed therein.  However,  plaintiffs  in  error  assert  that  the 
will  clearly  and  unequivocally  devises  a  life  estate  to  de- 
fendant in  error  with  remainder  in  fee  to  plaintiffs  in  error, 
while  defendant  in  error  claims  that  she  takes  by  the  will 
a  full  fee  simple  title  to  the  tract  under  the  rule  in  Shelley's 
case.  We  are  forced  to  agree  with  the  contentions  of  the 
one  and  the  concessions  of  the  other  that  there  is  no  am- 
biguity, doubt  or  imcertainty  in  the  terms  of  clause  8  of 
the  will.  By  that  clause  the  testator  gives  and  devises  to 
defendant  in  error  said  tract  of  land,  to  have  and  to  hold 
the  same  for  and  during  her  natural  life,  and  at  her  death 
he  gives  and  devises  the  same  unto  the  heirs  of  defendant 
in  error  forever.  It  is  difficult  to  conceive  of  a  case  more 
clearly  calling  for  the  application  of  the  rule  in  Shelley's 
case.  That  rule  has  been  clearly  expressed  and  frequently 
applied  by  this  court.  (Johnson  v.  Back,  220  111.  226 ;  Win- 
ter  v.  Dibble,  251  id.  200;  Smith  v.  Smith,  254  id.  488.) 
The  word  "heirs,"  as  used  in  the  eighth  clause,  cannot  be 
construed  to  mean  "children,"  as  contended  by  plaintiffs  in 
error,  as  it  nowhere  appears  in  the  context  that  the  techni- 
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cal  word  "heirs"  was  not  used  in  its  technical  sense.    Crab- 
tree  V.  Dwyer,  257  111.  loi. 

A  court  of  equity  will  not  assume  jurisdiction  of  a  bill 
to  construe  a  will  which  is  neither  ambiguous  nor  uncertain, 
where  there  is  no  equitable  estate  to  be  protected  or  equi- 
table right  to  be  enforced.  The  question  whether  or  not 
defendant  in  error  was  devised  a  life  estate  or  an  estate  in 
fee  simple  is  not  a  debatable  one.  She  was  as  clearly  en- 
titled, under  the  will,  to  an  estate  in  fee  simple  as  were 
any  one  of  the  other  devisees  in  the  tracts  devised  to  them 
in  the  other  clauses  of  the  will.  The  court  cannot  acquire 
jurisdiction  to  construe  a  will  by  allegations  that  a  question 
req*uiring  construction  exists  when  the  record  shows  that 
there  is  no  such  question.  (Warren  v.  Warren,  279  111. 
217 ;  McCarty  v.  McCarty,  275  id.  573. )  Neither  can  mere 
verbal  claims  of  parties  against  an  owner  in  possession  be 
regarded  as  constituting  a  cloud  on  his  title  and  as  giving 
a  court  of  equity  jurisdiction  to  remove  the  cloud.  A  cloud 
upon  a  title  is  a  claim,  apparently  valid,  which  may  be  re- 
moved by  extrinsic  evidence,  and  equity  will  not  take  juris- 
diction to  remove  a  cloud  on  a  title  under  a  will  where  there 
is  no  defect  in  the  title  except  what  is  apparent  on  the  face 
of  the  will.    McCarty  v.  McCarty,  supra. 

It  is  not  necessary  to  discuss  the  question  of  laches  or 
other  questions  argued  in  the  briefs.  The  court  clearly  had 
no  jurisdiction  to  entertain  this  bill  under  the  authority 
conferred  by  section  50  of  chapter  22  of  our  statutes  as 
amended  in  191 1,  and  it  is  not  even  contended  that  there 
was  any  authority  that  did  confer  jurisdiction  other  than 
that  section.  It  is  practically  admitted  that  there  is  no  such 
authority.  As  the  court  was  without  jurisdiction  to  hear 
the  cause  no  question  erf  estoppel  or  of  laches  can  arise. 

The  court  having  erroneously  exercised  jurisdiction  the 
decree  must  be  reversed,  and  the  decree  is  reversed  and  the 
cause  is  remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions,    . 
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(No.  1 1938. — Reversed  and  remanded.) 

Alfred  L.  Pederson,  Plaintiff  in  Error,  vs.  Thomas  C. 

Nixon  et  al.  Defendants  in  Error. 

Opinion  filed  June  20,  ipi8 — Petition  stricken  October  2,  ipi8. 

1.  Deeds — burden  of  proof  is  on  husband  seeking  to  set  aside 
wife's  deeds.  Where  a  husband  sues  to  set  aside  his  wife's  deeds 
on  the  ground  that  the  property  conveyed,  which  stood  in  the  wife's 
name,  was  purchased  with  his  money,  the  complainant  must  es- 
tablish such  fact  by  clear,  strong  and  unequivocal  evidence. 

2.  Same — grantee  standing  in  fiduciary  relation  must  rebut  pre- 
sumption of  undue  inftuence.  Where  a  conveyance  is  made  to  a 
person  occupying  a  relation  of  trust  and  confidence  to  the  grantor 
and  confers  a  beneficial  interest  upon  the  grantee  it  is  presumed 
that  it  was  procured  through  his  undue  influence,  and  the  burden 
of  proof  is  on  him  to  rebut  the  presumption. 

3.  Evidence — admissibility  of  statements  in  presence  of  person 
who  does  not  deny  them.  Statements  made  in  the  presence  of  a 
person  and  not  denied  are  admitted  in  evidence  against  him  on  the 
theory  that  his  silence  when  he  might  and  naturally  would  deny 
the  statements  if  they  were  untrue  is  regarded  as  an  acquiescence 
in  their  truth,  but  unless  his  conduct,  under  the  circumstances,  is 
such  as  to  raise  a  reasonable  inference  that  he  admitted  the  truth 
of  the  statements  they  are  inadmissible. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Cleland,  Lee  &  Phelps,  for  plaintiff  in  error. 

Willis  E.  Thorne,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
On  July  I,  19 1 6,  the  plaintiff  in  error,  Alfred  L.  Peder- 
son, filed  a  bill  against  his  wife,  Alice  M.  Pederson,  and 
others,  to  set  aside  two  deeds  executed  by  her  on  June  22, 
19 1 6,  conveying  certain  real  estate  to  Thomas  C.  Nixon, 
James  S.  Nixon  and  George  A.  Nixon,  her  brothers,  and 
Emily  Hintz,  her  sister.  Mrs.  Pederson  died  on  July  23, 
.1916,  leaving  her  said  brothers  and  sister  and  her  nephew. 
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Oliver  Jarvis,  her  heirs,  having  executed  her  will  at  the 
same  time  as  the  deeds  in  controversy,  giving  all  her  prop- 
erty to  her  brothers  and  sister,  and  stating  therein  that  she 
purposely  made  no  provision  for  her  husband  because  in 
her  judgment  the  provision  made  for  him  by  law  was  ample. 
The  will  was  admitted  to  probate,  and  on  November  20  the 
complainant  filed  a  supplemental  bill  showing  the  death  of 
Alice  and  making  Oliver  Jarvis  defendant.  The  bill  alleged 
that  the  complainant  bought  and  paid  for  the  premises  de- 
scribed in  the  deeds  but  the  title  was  taken  in  his  wife's 
name ;  that  when  she  executed  tlie  deeds  she  had  been  suf- 
fering for  some  weeks  with  a  cancer,  which  had  destroyed 
her  eyesight  and  eaten  away  various  parts  of  her  body  and 
had  rendered  her  physically  and  mentally  helpless  and  in- 
capable of  knowing  what  she  was  about  or  attending  to  any 
business ;  that  she  was  of  unsound  mind,  and  that  the  deeds 
were  procured  through  the  undue  influence  of  Thomas  C. 
Nixon.  The  answer  denied  that  the  complainant  paid  for 
the  premises,  that  Mrs.  Pederson  was  of  unsound  mind  or 
that  any  undue  influence  was  used  to  induce  the  execution 
of  the  deeds. 

The  complainant  is  a  native  of  Denmark  and  came  to 
this  country  in  1896.  He  came  to  Chicago  and  after  work- 
ing for  several  years  at  his  trade  as  a  tailor  began  business 
for  himself.  Soon  after,  in  1902,  he  met  Mrs.  Alice  Mund, 
a  widow,  whose  husband,  a  railroad  engineer,  had  died 
about  a  year  before  and  who  was  then  living  by  herself  near 
the  complainant's  shop.  She  had  four  rooms  rented,  and 
the  complainant  rented  one  of  her  rooms  from  her  and  con- 
tinued to  room  at  her  house  until  they  were  married,  in 
December,  1914.  He  added  men's  furnishing  goods  to  his 
business,  and  it  is  claimed  by  tlie  defendants  in  error  that 
Mrs.  Mund  became  a  partner  in  the  store  in  1905,  paying 
$100  for  her  interest,  though  the  complainant  in  his  testi- 
mony denies  that  she  ever  had  any  interest  in  the  business. 
He  says  that  he  kept  some  of  his  money  in  the  house  and 


Digitized  by 


Google 


Oct. '18.]  Pederson  v.  Nixon.  423 

put  some  of  it  in  the  Illinois  Trust  and  Savings  Bank ;  that 
Mrs.  Mund  usually  deposited  it,  one-half  in  his  name  and 
one-half  in  hers  by  agreement  between  them;  that  he  had 
no  particular  purpose  in  that  agreement  but  just  did  it  that 
way,  and  that  he  owned  both  accounts.  Both  accounts  were 
introduced  in  evidence,  and  his,  beginning  with  a  deposit  of 
$ioo  on  June  28,  1905,  shows  credits  to  October  5,  1907, 
of  $686.50,  $685  of  which  was  withdrawn  between  Novem- 
ber 25,  1907,  and. February  25,  1908.  Mrs.  Mund's  ac- 
count, beginning  in  1901  with  a  balance  of  $900,  the  pro- 
ceeds 'of  her  husband's  life  insurance,  shows  credits  of 
$840.29  to  January,  1908,  and  withdrawals  of  $1045.38, 
leaving  a  balance  of  $694.91,  of  which  she  withdrew  $650 
on  January  15.  In  January,  1908,  the  complainant  went  on 
a  trip  to  Denmark  and  was  gone  two  months.  When  he  got 
back  to  New  York  he  telegraphed  to  Mrs.  Mund  for  $25, 
which  she  sent  him.  He  says  he  employed  a  tailor  named 
Olaf  Nelson  to  run  the  business  while  he  was  away,  but  the 
man  turned  the  money  over  to  Mrs.  Mund,  $100,  which  she 
gave  to  him  on  his  return  less  the  $25  sent  to  New  York, 
saying  that  was  the  profits  of  the  business  while  he  was 
gone. 

The  property  in  question  consists  of  two  parcels,  the 
first  of  which  was  purchased  in  September,  1908.  The 
means  for  the  purchase  of  the  second  parcel  were  obtained 
through  a  mortgage  on  the  first,  so  that  the  determination 
of  the  ownership  of  the  first  parcel  determines  the  question 
as  to  the  other  also.  Mrs.  Mund  negotiated  the  purchase 
of  the  property  in  the  absence  of  the  complainant,  assisted 
only  by  her  brother,  Thomas  C.  Nixon.  The  deed  was 
made  to  her  and  she  personally  paid  the  purchase  price  to 
the  seller,  whom  she  met  at  his  agent's  office,  having  gone 
there  for  the  purpose  with  her  brother  and  taken  the  money 
with  her  in  gold,  in  a  leather  bag.  Pederson  claims  that 
he  had  some  money  which  he  wanted  to  invest  and  that  he 
asked  Mrs.  Mund  to  look  for  a  piece  of  property.    After 
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she  found  this  property  he  went  and  looked  at  it  and  told 
her  to  go  and  see  the  agent.  She  did  so  and  he  bought  the 
property.  He  claims  to  have  given  her  the  gold  with  which 
she  paid  the  purchase  price,  which  he  had  saved  out  of  his 
business.  He  only  deposited  part  of  his  money  in  tfie  bank. 
A  part  he  kept  in  a  glass  jar  in  the  basement  under  the 
store.  He  left  it  there  during  his  trip  to  Denmark.  Mrs. 
Mund  knew  about  it.  He  said  he  put  it  in  the  glass  jar  for 
the  reason  that  she  did  not  want  paper  money  lying  around, 
and  if  he  had  a  twenty-dollar  bill  she  would  get  it  changed 
for  gold  and  advised  him  to  put  it  in  the  basement' so  no- 
body would  get  it.  Then  his  story  is  that  he  went  away 
and  left  it  there,  putting  a  stranger  in  charge  of  the  store. 
He  gave  this  gold  to  Mrs.  Mund  and  permitted  her  to  in- 
vest it  in  real  estate  in  her  own  name,  with  no  receipt  or 
evidence  of  any  kind  that  he  had  any  interest  in  the  trans- 
action. She  managed  and  controlled  the  property  as  her 
own,  rented  and  improved  it,  collected  the  rents  and  to  all 
appearances  was  the  exclusive  owner.  The  claim  of  the 
complainant  rests  only  on  his  own  testimony,  uncorrobo- 
rated by  any  circumstance  except  some  casual  statements 
testified  to  have  been  made  by  Mrs.  Pederson  as  to  Ped- 
erson's  interest  in  the  property.  His  story  is  improbable. 
During  the  time  that  he  was  accumulating  this  money  he 
was  keeping  a  savings  bank  account,  which  at  no  time 
amounted  to  as  much  as  $700,  and  it  seems  unlikely  that 
he  would  have  kept  this  considerably  larger  sum  of  money 
in  the  insecure  way  he  testifies  when  he  was  accustomed 
to  depositing  his  money  in  the  bank.  There  is  no  evidence 
that  there  was  any  engagement  of  marriage  between  the 
complainant  and  Mrs.  Mund,  or  any  arrangement  between 
them  because  of  wdiich  the  complainant  might  reasonably 
have  caused  the  conveyance  to  be  made  to  her.  She  had 
tlie  $650  which  she  had  withdrawn  from  the  bank  in  Janu- 
ary and  $400  which  her  brother  paid  her  in  August  of  an 
$800  loan  which  she  had  made  to  him  from  tlie  amount  re- 
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ceived  from  her  husband's  life  insurance.  She  was  also 
earning  money  as  a  hairdresser  and  manicure.  It  is  much 
more  reasonable  to  presume  that  the  money  with  which  she 
paid  for  tlie  deed  was  derived  from  these  sources  than  to 
believe  the  fanciful  tale  of  the  complainant.  The  burden 
v/as  upon  tlie  complainant  to  establish  tlie  fact  tliat  the  con- 
sideration of  tlie  deed  was  paid  with  his  money,  by  clear, 
strong  and  unequivocal  evidence.  (Baughman  V.  Batigh- 
man,  283  111.  55.)  The  preponderance  of  the  evidence  is 
to  the  contrary. 

Mrs.  Pederson  had  been  afflicted  with  a  cancer  for  a 
long  time  and  prior  to  her  marriage  to  tlie  complainant  it 
had  reached  a  somewhat  advanced  stage.  It  advanced  rap- 
idly, and  after  April,  19 16,  she  was  confined  most  of  the 
time  to  her  bed  and  required  the  attendance  of  nurses,  and 
her  husband  gave  up  his  business  and  devoted  practically  all 
his  time  to  attending  to  her  wants.  She  grew  worse  and 
her  condition  was  incurable  and  beyond  hope  of  improve- 
ment. She  made  a  will  in  April,  191 6,  by  which  she  de- 
vised all  her  property  to  her  husband  except  $5000,  which 
she  directed  to  be  divided  equally  among  her  three  brothers 
and  her  sister.  The  nurses  found  it  hard  to  get  along  with 
her,  and  the  difficulties  of  taking  care  of  her  at  home  in- 
duced her  husband  to  think  it  desirable  that  she  should  go 
to  a  hospital.  She  was  very  much  opposed  to  this,  and  on 
June  10  she  asked  her  husband  to  telephone  to  her  brother 
Thomas,  with  whom  she  had  frequently  consulted  in  regard 
to  her  business  and  who  had  been  of  assistance  to  her  in 
tlie  purchase  of  the  property  in  controversy.  Thomas  came 
to  the  house  and  she  told  him  that  she  did  not  want  to  go 
to  a  hospital,  and  he  assured  her  that  she  would  not  have 
to  go  to  a  hospital.  From  that  time  he  took  charge  of  the 
household.  The  complainant  remained  in  the  house  and 
was  called  on  by  the  nurses  to  assist  in  various  ways  in 
caring  for  his  wife,  but  she  was  very  unfriendly  to  him  and 
he  spent  most  of  the  time  in  the  basement,  where  he  was 
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always  ready  to  respond  to  any  call  for  assistance  by  those 
in  charge  of  his  wife's  comfort.  On  June  22  the  brother, 
Thomas,  his  lawyer,  a  notary  public,  and  two  other  men 
who  came  as  witnesses,  came  to  the  house  with  the  deeds 
in  controversy  and  a  will  prepared  for  Mrs.  Pederson's  exe- 
cution, and  tihey  were  executed.  She  was  unable  to  sign 
them,  but  a  pen  was  placed  between  the  fingers  of  her  left 
hand  and  the  nurse  guided  the  hand  and  made  the  mark 
with  the  pen  in  Mrs.  Pederson's  hand.  The  evidence  as 
to  her  mental  condition  is  conflicting,  and  six  nurses  and 
two  physicians  gave  their  opinion  that  she  was  mentally  in- 
competent. During  all  the  month  of  June,  at  any  rate,  she 
was  ill-tempered  and  quarrelsome.  She  abused  her  husband 
and  nurses  and  was  profane  in  her  language.  According 
to  some  of  the  witnesses  she  talked  and  acted  irrationally. 
There  is  evidence  which  would  justify  the  finding  that  dur- 
ing a  part  of  the  time,  at  any  rate,  she  was  of  unsound 
mind.  There  is  evidence,  on  the  other  hand,  of  a  greater 
number  of  witnesses,  nurses,  physicians  and  others,  that 
while  her  physical  condition  was  weak  and  she  suffered 
great  pain  her  mind  was  not  affected,  and  it  cannot  be  said 
that  the  chancellor  who  heard  the  witnesses  testify  was  mis- 
taken in  finding  that  unsoundness  of  mind  was  not  estab- 
lished by  a  preponderance  of  the  evidence. 

Thomas  Nixon,  the  brother,  was  the  person  upon  whom 
she  had  relied  in  the  transaction  of  important  business.  She 
had  lent  him,  years  before,  the  money  which  she  had  re- 
ceived from  her  husband's  life  insurance.  She  sought  his 
advice  in  regard  to  the  purchase  of  the  property  in  question 
here  and  consulted  with  him  in  regard  to  the  management 
and  improvement  of  it.  A  few  days  before  these  deeds 
were  made  she  had  him  summoned  to  the  house  and  he 
then  took  charge  of  her  and  her  affairs.  The  husband,  with 
whom  she  had  been  living  on  good  terms,  and  whom,  so 
far  as  appears,  she  regarded  with  affection  and  in  whose 
favor  she  had  made  a  will  giving  him  substantially  all  of 
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her  property  less  than  two  months  before,  was  displaced  in 
the  house,  apparently  for  no  other  reason  than  that  she  was 
offended  at  the  proposition  of  going  to  a  hospital.  No  at- 
tempt at  reconciliation  appears  to  have  been  made.  She  re- 
garded her  brother  as  a  very  wonderful  character, — really, 
she  said,  a  second  Christ.  He  put  his  own  family  physician 
in  charge  of  the  case  and  installed  new  nurses.  He  brought 
his  own  lawyer  to  the  house,  had  the  deeds  in  question  pre- 
pared and  they  were  then  executed.  They  conveyed  to  the 
grantees  all  the  property  which  Mrs.  Pederson  could  con- 
vey,— two-fifths  to  Thomas  and  one-fifth  to  each  of  the 
other  grantees, — and  she  executed  a  will  devising  all  of  her 
property  in  the  same  proportion.  In  her  weakened  physical 
condition  she  was  readily  subject  to  the  influence  of  the 
brother  in  whom  she  trusted  so  completely.  Her  recovery 
was  hopeless  and  he  had  assumed  full  charge,  employing 
the  nurses  and  physician.  The  husband  apparently  submit- 
ted to  the  usurpation.  He  was  present  when  the  deeds  were 
executed.  So  was  Thomas,  his  lawyer,  the  notary  public, 
the  two  witnesses,  the  physician  and  nurse, — all  brought 
there  by  Thomas.  She  was  offended  at  the  complainant, 
as  he  knew,  and  any  objection  he  might  have  made  would 
probably  have  been  without  result  except  to  cause  a  pain- 
ful scene.  Where  a  conveyance  is  made  to  a  person  oc- 
cupying a  relation  of  trust  and  confidence  to  the  grantor 
and  confers  a  beneficial  interest  upon  the  grantee  it  is  pre- 
sumed that  it  was  procured  through  his  undue  influence, 
and  the  burden  of  proof  is  on  him  to  rebut  the  presump- 
tion and  show  that  it  was  not  procured  by  undue  influence. 
(Dozvie  V.  Driscoll,  203  111.  480.)  No  such  evidence  was 
introduced.  Thomas  was  the  channel  through  which  the  in- 
tentions of  Mrs.  Pederson  were  made  known.  The  convey- 
ance was  to  his  interest.  The  presumption  is  that  he  pro- 
cured it.  The  presumption  is  not  overcome  by  any  evidence. 
The  decree  was  erroneous  in  not  finding  that  the  deeds  were 
obtained  through  the  undue  influence  of  Thomas  Nixon. 
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On  July  4,  after  the  suit  was  begun,  tlie  attorney  who 
prepared  the  deeds  and  will  and  represented  the  defendants 
to  the  bill  went  with  Charles  G.  Palmer,  a  stenographer, 
to  the  home  of  Mrs.  Pederson  and  in  the  presence  of  her 
brother,  her  husband  and  Mrs.  Palmer  had  an  interview 
with  Mrs.  Pederson,  in  which  he  read  the  bill  to  her  and 
interrogated  her  in  regard  to  the  subject  matter  of  it,  her 
life  with  Pederson,  the  purchase  of  the  property,  the  exe- 
cution of  the  deeds  and  all  the  transactions  in  connection 
with  this  case.  The  stenographer,  who  took  down  the  entire 
interview  in  shorthand,  gave  his  opinion  that  Mrs.  Pederson 
was  sane  and  capable  of  transacting  business  and  testified 
from  his  notes  to  the  whole  conversation.  This  conversa- 
tion was  objected  to  by  the  complainant  and  was  not  ad- 
missible for  the  purpose  of  proving  the  truth  of  any  of  its  . 
statements.  In  connection  with  Palmer's  opinion  as  to  her 
soundness  of  mind  it  was  competent  as  showing  the  basis 
of  that  opinion,  but  for  any  other  purpose  it  was  mere  hear- 
say and  incompetent.  Pederson  was  present  but  took  no 
part  in  the  conversation  and  did  not  deny  any  of  her  state- 
ments. It  seems  to  be  supposed  that  they  were  therefore 
admissible  in  evidence  as  proof  of  the  facts  stated.  The 
reason  statements  made  in  the  presence  of  a  person  and 
not  denied  are  admitted  in  evidence  against  him  is,  that  his 
silence  when  he  might  and  naturally  would  deny  statements 
against  his  interest  or  imputing  guilt  to  him  if  they  were 
untrue  is  regarded  as  an  acquiescence  in  their  truth.  Un- 
less the  language  or  conduct  of  the  person,  under  the  cir- 
cumstances, is  such  that  it  is  a  natural  and  reasonable  in- 
ference that  he  admitted  the  truth  of  the  charge  such  state- 
ments are  inadmissible.  (People  v.  Harrison,  261  111.  517.) 
Pederson  had  already  filed  his  bill,  and  the  visit  of  the  at- 
torney with  the  stenographer  was  for  the  purpose  of  inter- 
viewing his  client.  It  would  have  been  improper  and  un- 
reasonable for  Pederson  to  interfere  in  that  interview  and 
take  issue  with  his  wife's  statements.    He  would  only  have 
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caused  a  disturbance,  resulting,  probably,  in  his  exclusion 
from  the  room.  No  inference  that  he  admitted  the  truth 
of  her  statements  can  be  drawn  from  his  failure  to  contra- 
dict them  under  such  circumstances.  The  statements  can 
not  be  regarded  as  evidence  of  any  fact  but  were  competent 
only  in  connection  with  Palmer's  evidence  on  the  question 
of  mental  soundness. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  setting  aside  the  Meeds. 
Reversed  and  remanded,  with  directions. 


(No.  12058. — ^Judgment  affirmed.) 
The  P^opi^e  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Frank  Grove,  Plaintiff  in  Error. . 

Opinion  filed  June  20,  ipi8 — Rehearing  denied  October  j,  ipi8. 

1.  Criminai.  I.AW — judgment  will  not  ordinarily  be  reversed  on 
facts  depending  on  credibility  of  witnesses.  The  law  has  commit- 
ted to  the  jury  the  determination  of  questions  of  fact,  and  where 
the  decision  of  a  criminal  case  depends  upon  the  credibility  of  wit- 
nesses, a  judgment  of  conviction  on  the  verdict  will  not  be  reversed 
on  the  facts  unless  the  evidence  clearly  indicates  a  reasonable  doubt 
of  guilt. 

2.  Same — what  weight  should  be  given  the  testimony  of  an  ac- 
complice. If  an  accomplice  gives  testimony  which  tends  in  any 
degree  to  exonerate  himself  or  to  lay  the  blame  of  the  transaction 
upon  another,  or  if  it  appears  that  he  will  gain  in  any  way  by  his 
testimony,  such  facts  should  have  great  weight  with  the  jury  and 
the  trial  court,  but  the  testimony  of  an  accomplice  may  be  of  such 
a  character  as  to  carry  with  it  an  absolute  conviction  of  its  truth. 

3.  Same — what  tends  to  show  guilty  knowledge  of  a  defend- 
ant charged  with  receiving  stolen  goods.  On  a  trial  for  receiving 
stolen  goods  direct  proof  of  guilty  knowledge  cannot  often  be  ob- 
tained and  is  not  essential,  but  proof  of  circumstances  such  as  pur- 
chasing the  property  for  less  than  its  real  value  from  an  unknown 
person  without  inquiry  as  to  the  source  of  his  title,  or  other  cir- 
cumstances which  would  induce  a  belief  in  the  mind  of  a  reason- 
able person  that  the  property  has  been  stolen,  is  sufficient. 

4.  Same — zvhen  instruction  does  not  assume  guilt  of  defendant. 
An  instruction  stating  that  the  object  of  the  rule  that  the  jury 


Digitized  by 


Google 


430  The  People  v.  Grove.  [284  111 

must  be  satisfied  of  the  guilt  of  the  defendant  beyond  all  reasonable 
doubt  is  to  guard  against  the  danger  of  an  innocent  person  being 
unjustly  punished  and  not  to  aid  anyone  to  escape  who  is,  in  fact, 
guilty  of  the  crime  of  which  he  is  accused,  is  not  objectionable  as 
assuming  the  guilt  of  the  defendant. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside 
county;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 

Jacob  Cantun,  and  Henry  C.  Ward,  for  plaintiff  in 
error. 

Edward  J.  Brundage,  Attorney  General,  J.  J.  Lu- 
DENS,  State's  Attorney,  and  Awert  D.  Rodenberg,  for  the 
People, 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

A  19 1 7  Ford  touring  car  was  stolen  on  November  5, 
19 1 7,  from  Thomas  Kelly,  in  Rockford,  and  the  next  day 
it  was  brought  to  Sterling  by  John  Stein  and  a  companion, 
and  the  plaintiff  in  error  gave  his  check,  payable  to  John 
Stein,  for  $125  for  the  car.  It  was  taken  by  Stein  and  his 
companion  and  Rufus  C.  Melvin  to  the  farm  of  plaintiff  in 
error's  father,  four  miles  from  Sterling,  and  from  there  to 
the  bam  of  Frank  Pascal,  in  Round  Grove,  where  it  was 
found  on  November  25,  1917.  When  recovered  the  car  was 
without  tools,  a  tire  and  cushion,  the  spot-light  and  shock 
absorbers,  and  the  original  number  1,733,769  had  been 
changed  to  1,788,769  by  altering  each  figure  3  to  8.  Harry 
Knelsen  and  the  plaintiff  in  error,  Frank  Grove,  were  in- 
dicted in  the  circuit  court  of  Whiteside  county  for  receiving 
the  stolen  property.  Knelsen  pleaded  guilty  and  testified  as 
a  witness,  and  the  plaintiff  in  error  was  convicted  and  sued 
out  a  writ  of  error  from  this  court.  He  seeks  a  reversal 
of  the  judgment  on  the  ground  that  the  evidence  was  in- 
sufficient to  prove  that  he  received  the  car  and  knew  it  had 
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been  stolen  and  on  account  of  alleged  errors  of  the  court  in 
instructing  the  jury  as  to  the  law. 

The  verdict  was  based  upon  the  testimony  of  the  ac- 
complice, Harry  Knelsen,  and  testimony  and  circumstances 
tending  in  some  degree  to  corroborate  him.  The  evidence 
given  by  Knelsen  was  contradicted  by  the  defendant,  who 
was  also  corroborated  by  other  witnesses  in  some  particu- 
lars, and  there  was  evidence  of  his  previous  good  character. 
Knelsen  and  Rufus  C.  Melvin  were,  in  the  undertaking  and 
furniture  business  in  Sterling  and  John  Stein  brought  the 
stolen  car  to  the  street  in  front  of  their  store.  Knelsen 
had  been  dealing  in  cars  to  some  extent  in  the  summer  of 
191 7,  several  of  which,  at  least,  had  been  stolen.  The  de- 
fendant was  an  expert  mechanic  working  for  the  Eureka 
Company  in  Rock  Falls,  opposite  Sterling,  in  the  auto  de- 
partment. He  had  been  a  chauffeur,  and  repaired  autos, 
bought  and  sold  cars  and  ran  a  taxi  line.  He  had  bought 
three  Ford  cars  from  Knelsen  and  an  Overland  car  from 
Melvin  and  Knelsen,  and  there  was  evidence  tending  to 
prove  that  the  cars  previously  bought  from  Knelsen  were 
stolen.  In  buying  cars  the  defendant  made  no  inquiry  about 
them,  but  he  testified  that  when  he  bought  the  third  car  he 
was  told  by  Knelsen  that  he  was  getting  the  cars  from  an 
insurance  company  in  Chicago ;  that  ninety  days  after  a 
car  had  been  stolen  the  company  had  to  pay  the  owner  the 
amount  that  it  was  insured  for,  and  it  had  the  cars  on 
hand  and  he  was  getting  them  from  the  insurance  company. 
Kelly  paid  $385  for  the  car  in  question  in  May  before  it 
was  stolen.  The  defendant  had  bought  five  or  six  cars  in 
19 1 7  and  used  some  in  his  business  and  sold  cars  as  he 
had  opportunity. 

Knelsen  testified  that  when  Stein  brought  the  car  to  his 
place  he  went  over  to  the  Eureka  Company,  where  the  de- 
fendant was  employed,  and  asked  him  if  he  wanted  to  buy 
a  Ford  car,  and  said  that  the  man  who  had  it  wanted  $150; 
that  the  defendant  told  him  he  would  take  it  and  to  take 
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it  to  his  father's  farm  but  not  until  after  four  o'clock,  as 
he  was  afraid  the  neighbors  were  getting  wise  that  he  was 
dealing  in  stolen  cars;  that  the  defendant  came  over  to 
Sterling  soon  after  noon  and  bought  the  car ;  that  Melvin, 
Stein  and  his  partners  took  the  car  out  to  the  farm ;  that 
the  defendant  told  him  to  come  over  after  the  5  130  whistle 
blew  and  they  would  go  out  to  the  farm ;  that  when  they 
got  to  the  farm  the  defendant  told  him  that  his  mother 
said  the  sheriff  had  been  there  from  Dixon  looking  for  the 
car,  and  maybe  he  could  sell  it  to  Elmer  Hess,  a  merchant 
of  VanPetten;  that  they  went  over  to  VanPetten  in  the 
defendant's  car  and  that  he  sat  in  the  back  seat  of  the  car 
while  the  defendant  was  in  the  store ;  that  after  some  time 
the  defendant  came  out  and  asked  him  if  he  could  not  store 
the  car,  and  he  told  him  he  knew  a  place  at  Round  Grove, 
and  they  went  back  to  the  father's  farm ;  that  when  they 
were  there  the  defendant  went  into  the  house  and  brought 
out  a  lantern  and  a  die  for  figures ;  that  Knelsen  held  the 
lantern  while  the  defendant  changed  the  threes  to  eights; 
that  they  then  went  into  the  house  and  had  supper  and  then 
left,  and  Knelsen  took  the  car  to  Pascal's,  at  Round  Grove; 
that  he  told  the  defendant  they  would  have  to  give  the  man 
something  for  storing  the  car,  and  the  defendant  said  the 
man  could  take  the  shock  absorbers  as  it  would  help  dis- 
guise the  car,  and  that  he  sold  other  cars  to  the  defendant 
which  the  defendant  knew  had  been  stolen.  Knelsen  took 
the  car  to  the  barn  of  Frank  Pascal,  in  Round  Grove,  and 
slept  in  the  barn  until  morning,  when  he  took  a  train  from 
Round  Grove  to  Sterling. 

The  defendant  denied  any  knowledge  that  the  cars  he 
had  previously  bought  of  Knelsen  had  been  stolen,  except 
as  to  Knelsen's  statement  when  he  bought  the  third  car 
that  he  was  getting  them  from  an  insurance  company,  and 
he  testified  that  Knelsen  came  over  to  the  Eureka  plant 
and  told  him  that  he  had  a  car  for  sale  and  the  man  that 
had  the  car  was  over  at  his  store ;   that  the  man  owed  him 
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and  wanted  to  sell  the  car  so  that  he  could  pay  up,  and  he 
wanted  the  defendant  to  furnish  the  money  so  that  Knelsen 
could  buy  the  car ;  that  he  went  over  to  Sterling  to  dinner 
and  saw  the  car  in  the  street  but  did  not  give  it  any  exami- 
nation ;  that  he  stopped  in  the  store  and  was  introduced  to 
Stein ;  that  he  asked  Knelsen  if  Melvin  would  sign  a  note 
with  him  for  security,  but  Melvin  refused  and  Knelsen  in- 
sisted on  his  buying  the  car,  and  he  gave  Stein  a  check  for 
$125  with  the  understanding  that  Knelsen  was  to  give  him 
$150  when  the  car  was  sold,  but  the  car  was  to  be  brought 
over  to  the  Eureka  plant,  where  they  would  clean  it  up  and 
get  it  ready  to  sell ;  that  he  went  back  to  the  store  at  night 
and  Knelsen  told  him  he  had  sent  the  car  out  to  his  father's; 
that  he  asked  Knelsen  why  he  did  that  and  told  him  he  did 
not  want  the  car  there  as  they  could  not  sell  it  out  there ; 
that  he  and  Knelsen  went  out  to  the  farm  and  had  supper, 
but  nothing  was  said  about  the  Dixon  sheriff  being  at  the 
farm ;  that  he  did  not  tell  Knelsen  to  deliver  the  car  after 
dark  or  that  the  neighbors  were  getting  wise;  that  he  did 
not  take  the  spot-light  off  or  change  the  number  on  the 
engine  and  had  no  dies  at  the  house ;  that  they  did  not  go 
to  VanPetten  that  evening;  that  Knelsen  did  not  tell  him 
tliat  two  of  Moore's  crooks  were  there  and  wanted  to  sell 
the  car ;  that  he  did  not  look  at  the  car,  as  he  would  have 
if  he  had  been  going  to  buy  it  for  himself,  and  that  he 
did  not  know  the  car  was  stolen.  He  denied  specifically 
every  fact  testified  to  by  Knelsen  tending  to  implicate  him, 
and  insisted  that  he  merely  loaned  $125  to  Knelsen  and  was 
to  have  $150  when  the  car  was  sold;  that  it  was  to  be 
brought  over  to  the  Eureka  plant,  where  they  were  going 
to  clean  it  up  and  get  it  ready  to  sell,  and  when  Knelsen 
did  not  come  over  he  went  to  the  store  and  objected  to  the 
car  being  at  his  father's  farm. 

The  sheriff  of  Whiteside  county  testified  to  getting  the 
car  at  the  Pascal  farm;  that  he  asked  the  defendant  what 
he  paid  for  the  car,  and  the  defendant  replied  that  he  did 
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not  buy  it ;  that  he  asked  the  defendant  what  he  paid  for 
it,  and  he  said  $250;  that  he  told  the  defendant  that  he 
gave  his  clieck  for  $125,  and  defendant  then  said  he  did 
buy  the  car  and  paid  $125  for  it  and  said  nothing  about 
having  bought  the  car  for  Knelsen.  Elmer  Hess,  a  mer- 
chant at  VanPetten,  who  dealt  in  cars,  testified  that  the  de- 
fendant did  not  come  to  him  at  any  time  during  November 
with  reference  to  the  sale  of  a  car  to  him.  The  defendant's 
mother  testified  that  two  men  brought  the  car  to  the  farm 
and  Knelsen  and  the  defendant  came  there  a  little  after  six 
o'clock ;  that  defendant  said  to  Knelsen  that  he  wanted  him 
to  sell  the  car  and  get  his  money  out  of  it;  that  he  wanted 
his  money  back  as  soon  as  he  could  get  it;  that  the  spot- 
light was  not  taken  off  and  no  lantern  was  taken  out  of  the 
house  and  that  she  never  saw  any  die  for  numbering  cars. 
There  was  considerable  testimony  that  the  defendant  had 
previously  enjoyed  a  good  reputation  for  honesty. 

Upon  a  review  of  the  record  in  a  criminal  case,  if  it 
appears  that  there  is  clearly  a  reasonable  and  well  founded 
doubt  of  the  guilt  of  the  accused  the  court  will  set  aside  the 
judgment  notwithstanding  the  conclusion  of  the  jury  and 
the  trial  court,  but  the  law  has  committed  to  the  jury  the 
determination  of  questions  of  fact,  and  where  the  decision 
depends  upon  the  credibility  of  witnesses  and  the  finding 
of  the  jury  is  endorsed  by  the  trial  court  a  judgment  of 
conviction  will  not  be  reversed  as  not  warranted  by  the  evi- 
dence unless  the  court  can  say  that  the  evidence  clearly  in- 
dicates a  reasonable  doubt  of  guilt.  (Steffy  v.  People,  130 
111.  98;  McCoy  V.  People,  175  id.  224;  Gilman  v.  People, 
178  id.  19 ;  Johnson  v.  People,  202  id.  53 ;  People  v.  Horch- 
ler,  231  id.  566;  People  v.  Grosenheider,  266  id.  324;  Peo- 
ple V.  Capello,  282  id.  542.)  It  will  at  once  be  seen  that 
the  questions  of  fact  in  this  case  depended  upon  the  credi- 
bility of  the  witnesses  under  the  rule  of  law  that  testimony 
of  an  accomplice  is  to  be  received  witli  caution  and  care- 
fully scrutinized,  and  is  only  to  be  accepted  where  the  jury, 
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after  careful  examination  and  consideration,  are  convinced 
of  its  truth.    If  an  accomplice  gives  testimony  which  tends 
in  any  degree  to  exonerate  himself  or  to  lay  the  blame  of 
the  transaction  upon  another  or  it  appears  that  he  will  be 
the  gainer  in  any  way  by  his  testimony,  such  facts  should 
have  great  weight  with  the  jury  and  trial  court,  but  his  tes- 
timony may  be  of  such  a  character  as  to  carry  with  it  an 
absolute  conviction  of  its  truth.    In  this  case  there  is  noth- 
ing to  indicate  that  Knelsen  expected,  or  had  any  reason  to 
expect,  any  benefit  to  himself,  and  nothing  he  testified  to 
tended  in  any  degree  to  relieve  himself  or  mitigate  his  pun- 
ishment, but,  on  the  contrary,  he  showed  that  he  was  the 
principal  actor  in  the  transaction.     There  were  circum- 
stances, also,  which  tended  to  corroborate  him.    Cars  previ- 
ously bought  by  defendant  of  Knelsen  were  recent  models 
and  were  bought  at  $250  or  $275  each  without  any  in- 
quiry, and  this  car,  for  which  Kelly  paid  $385  in  May,  was 
bought  for  $125  from  a  stranger,  also  without  any  inquiry 
as  to  where  it  came  from.    The  defendant  objected  to  hav- 
ing the  car  left  at  his  father's  farm,  and  he  gave  as  a  rea- 
son for  the  objection  that  he  could  not  sell  it  out  there  but 
it  was  to  be  brought  to  the  Eureka  plant  and  cleaned  up 
for  sale.    At  the  same  time  it  was  taken  to  the  Pascal  farm 
at  Round  Grove  and  remained  there  some  time  while  the 
defendant  made  no  objection.     It  was  not  brought  to  the 
Eureka  plant.    Direct  and  positive  proof  of  guilty  knowl- 
edge cannot  often  be  obtained  and  is  not  required,  but  cir- 
cumstances such  as  purchases  for  less  than  tlie  real  value 
from  an  unknown  person  without  any  inquiry  as  to  the 
source  of  his  title,  or  other  circumstances  which  will  induce 
a  belief  in  the  mind  of  a  reasonable  person  that  property  QJ^ 
has  been  stolen,  are  sufficient.     (Muggins  v.  People,  135  lOl^ 


111.  243;  Cohn  V.  People,  197  id.  482;  Delahoyde  v.  Peo- 
ple, 212  id.  554.)  The  verdict  and  judgment  cannot  be 
set  aside  on  the  ground  that  a  reasonable  and  well  founded 
doubt  of  the  guilt  of  the  defendant  appears  from  the  record. 


a^ 


Digitized  by 


Google 


436  The  People  v.  Grove.  [284  ffl. 

In  the  state  of  the  evidence  it  was  important  that  no 
error  of  law  should  be  committed  to  the  prejudice  of  the 
defendant,  and  it  is  argued  that  such  errors  were  commit- 
ted by  the  court  in  giving  and  refusing  instructions.  The 
objections  are  numerous  and  are  argued  with  much  ability, 
but  they  are  mainly  based  upon  refined  distinctions  and  we 
do  not  find  any  that  are  substantial. 

The  second  instruction  related  to  the  knowledge  of  one 
receiving  stolen  property  that  it  has  been  stolen,  and  it  is 
objected  to  on  numerous  grounds:  (i)  That  it  is  argu- 
mentative; (2)  that  it  assumes  facts  in  evidence;  (3)  that 
it  assumes  that  the  defendant  did,  in  fact,  receive  the  prop- 
erty; (4)  that  it  only  requires  a  belief  that  the  property 
had  been  stolen,  while  the  law  is  that  the  facts  must  be  such 
as"  would  cause  an  ordinarily  reasonable  man  to  know  and 
not  believe ;  ( 5 )  that  it  is  incorrect  in  stating  that  knowl- 
edge need  not  be  derived  from  actual  personal  observation 
or  information  given  by  others  who  knew  the  facts  of  the 
stealing;  and  (6)  that  it  is  objectionable  and  ambiguous  in 
using  the  words  "such  circumstances,"  in  referring  to  tlie 
circumstances  that  would  satisfy  a  man  of  ordinary  ob- 
servation that  the  car  was  stolen.  The  instruction  is  not 
subject  to  any  of  the  criticisms.  It  advised  the  jury  that 
if  they  believed,  beyond  a  reasonable  doubt,  the  defendant 
received  the  property,  in  determining  whether  he  knew  it 
had  been  stolen  they  were  to  consider  all  the  facts  in  the  case 
and  the  circumstances  surrounding  the  transaction ;  that  it 
was  not  necessary  that  knowledge  should  be  derived  from 
personal  observation  or  personal  information  from  others 
who  knew  the  fact  of  the  stealing,  but  the  guilty  knowledge 
might  be  inferred  from  facts  in  the  evidence  if  at  the  time 
he  received  the  property  he  knew  facts  which  would  impress 
a  reasonable  ordinary  man  with  the  belief  that  the  property 
had  been  stolen,  and  if  the  defendant  received  the  property 
under  such  circumstances  as  would  satisfy  a  man  of  ordi- 
nary observation,  intelligence  and  caution  that  it  had  been 
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stolen  they  would  be  authorized  to  find  that  the  defendant 
knew  that  fact.  The  instruction  is  in  accordance  with  the 
law  as  stated  in  the  cases  above  cited,  and  a  belief  that  prop- 
erty has  been  stolen,  based  upon  facts  and  circumstances, 
is  sufficient  without  personal  observation  or  personal  knowl- 
edge of  the  theft. 

The  third  instruction  relates  to  the  testimony  of  an  ac- 
complice and  is  a  copy  of  instruction  ii  given  in  People 
V.  Prankenberg,  236  111.  408,  where  it  was  held  to  be  a 
correct  statement  of  the  law.  The  particular  objection  now 
made  is  that  it  does  not  say  that  Harry  Knelsen  was  an 
accomplice,  so  that  there  is  no  connection  between  the  prop- 
ositions set  forth  in  the  instruction.  If  there  w^ere  any  sub- 
stantial basis  for  the  criticism  it  is  answered  by  the  fact 
that  an  instruction  given  at  the  request  of  the  defendant 
states  that  Knelsen  was  an  accomplice  and  that  the  jury 
ought  to  receive  his  testimony  with  great  caution  and  scruti- 
nize the  same  with  great  care. 

It  is  alleged  that  the  fourth  instruction  assumes  the  guilt 
of  the  defendant,  but  it  merely  states  the  law  as  uniformly 
given  concerning  the  object  of  the  rule  that  the  jury  must 
be  satisfied  of  the  guilt  of  the  defendant  beyond  all  reason- 
able doubt  as  intended  to  guard  against  the  danger  of  an 
innocent  person  being  unjustly  punished  but  not  intended  to 
aid  anyone  to  escape  who  is,  in  fact,  guilty  of  the  crime 
for  which  he  is  accused. 

The  seventh  instruction  is  objected  to  because  it  requires 
that  a  doubt  must  be  one  that  the  jury  can  give  a  reason  for 
and  not  a  conjured-up  doubt,  and  it  is  contended  that  one 
may  have  a  reasonable  doubt  for  which  he  can  give  no 
reason.  While  it  is  questionable  whether  instructions  de- 
fining reasonable  doubt  add  anything  to  the  meaning  of  the 
words  tliemselves,  the  instruction  is  not  wrong. 

The  eighth  instruction  is  objected  to  because  it  says  that 
the  law  does  not  require  the  jury  to  believe  that  every  ma- 
terial fact  or  circumstance  in  evidence  has  been  proved  be- 
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yond  a  reasonable  doubt,  which  is  not  equivalent  to  say- 
ing that  every  link  in  the  chain  of  evidence  need  not  be  so 
proved.  The  jury  would  only  understand  by  the  instruction 
that  the  law  does  not  require  every  incriminating  fact  and 
circumstance  to  be  proved  beyond  a  reasonable  doubt,  and 
the  fourth  instruction  given  at  the  request  of  the  defendant 
advised  the  jury  that  it  was  incumbent  upon  the  prosecution 
to  prove  every  material  allegation  in  the  indictment  beyond 
a  reasonable  doubt.  The  jury  could  not  have  been  led  to 
believe  that  the  ultimate  material  facts  need  not  be  proved 
beyond  a  reasonable  doubt. 

The  court  gave  the  ninth  and  tenth  instructions  as  to 
the  weight  to  be  given  to  the  testimony  of  the  defendant, 
and  they  are  objected  to  because  they  make  no  reference 
to  corroborative  testimony  and  because  they  cover  the  same 
ground.  It  is  true  they  do  cover  the  same  ground  and  are 
substantially  the  same  with  a  change  of  verbiage.  Only  one 
was  necessary,  but  they  do  not  in  any  manner  exclude  evi- 
dence corroborating  the  defendant. 

Complaint  is  made  that  the  court  refused  to  give  the 
tenth  instruction  asked  by  the  defendant,  stating  that  if  the 
jury  believed  that  Knelsen  was  induced  to  become  a  witness 
by  any  promise  of  immunity  or  any  hope  held  out  by  any- 
one, the  jury  should  take  that  fact  into  consideration  in 
determining  the  weight  to  be  given  to  his  testimony.  The 
evidence  was  that  there  had  been  no  promise  of  immunity 
or  that  it  would  be  easier  for  him  if  he  implicated  anyone 
else,  and  there  was  nothing  in  the  case  that  would  justify 
an  inference  on  which  the  instruction  could  be  based. 

The  twelfth  instruction  asked  by  the  defendant  and  re- 
fused related  to  the  testimony  of  Knelsen  as  an  accomplice 
and  was  the  same  as  the  second  instruction  which  was  given. 

No  error  was  committed  on  the  trial  and  every  right 
guaranteed  by  the  law  to  the  defendant  was  observed. 

The  judgment  is  affirmed.  judgment  affirmed. 
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(No.  12020. — Reversed  and  remanded.) 

The  People  ex  rel.  Mrs.  John  MacMahon  et  aL  Appellants, 

vs.  Edwin  S.  Davis  et  al.  Appellees. 

Opinion  Hied  June  20,  ipi8 — Rehearing  denied  October  j,  ipi8. 

1.  Municipal  corporations — city  council  may  reconsider  its 
vote  on  questions  pending,  A  municipal  council,  like  other  legis- 
lative bodies,  has  a  right  to  reconsider,  under  parliamentary  rules, 
its  votes  and  action  upon  questions  rightfully  pending  before  it 
and  rescind  its  previous  action. 

2.  Sam5 — the  action  of  the  council  must  be  construed  in  accord- 
ance with  general  parliamentary  law.  The  action  of  a  city  council 
must  be  construed  in  accordance  with  general  parliamentary  law 
not  inconsistent  with  the  rules  of  the  council  and  not  in  accordance 
with  some  exceptional  usage  in  the  house  of  representatives  of 
the  United  States. 

3.  Same — section  2p  of  rules  of  Chicago  city  council  construed. 
Section  29  of  the  rules  of  the  Chicago  city  council,  which  provides 
that  a  motion  to  take  any  motion  or  other  question  from  the  table 
may  be  proposed  at  the  same  meeting  at  which  the  motion  or  other 
question  was  laid  on  the  table,  provided  there  is  a  two-thirds  vote 
therefor,  merely  regulates  the  practice  at  such  meeting  and  is  not 
inconsistent  with  the  general  rule  of  parliamentary  law  permitting 
a  motion  to  lay  on  the  table  to  be  reconsidered  by  a  majority  vote 
at  a  later  meeting. 

4.  Same — council  may  reconsider  confirmation  of  appointments. 
A  city  council,  acting  under  general  parliamentary  law  and  under 
its  own  rules  adopted  for  the  reconsideration  of  questions,  may  re- 
consider the  confirmation  of  appointments  to  office  by  the  mayor, 
as  the  confirmation  of  executive  appointments  is  not  the  same  thing 
as  an  election  to  office. 

Duncan,  C.  J.,  and  Cartwright  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Charles  M.  Walker,  Judge, 
presiding. 

Maclay  Hoyne,  State's  Attorney,  (Donald  L.  Mor- 
rill, of  counsel,)  for  appellants. 

Samuel  A.  Ettelson,  and  Chester  E.  Cleveland, 
for  appellees. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
The  Fiftieth  General  Assembly  passed  with  an  emer- 
gency clause  an  act  which  was  approved  by  the  Governor 
on  April  20,  1917,  (Laws  of  1917,  p.  724,)  amending  all 
those  sections  of  the  School  law  which  related  to  boards  of 
education  in  cities  having  a  population  exceeding  100,000. 
By  section  128  it  was  provided  as  follows: 

"Sec.  128.  Each  city  having  a  population  exceeding 
100,000  inhabitants  shall  constitute  one  school  district 
which  shall  maintain  a  thorough  and  efficient  system  of 
free  schools,  which  shall  be  under  the  charge  of  a  board  of 
education,  which  shall  be  a  body  politic  and  corporate,  by 

the  name  of  'Board  of  Education  of  the  city  of ,' 

and  by  that  name  may  sue  and  be  sued  in  all  courts  and 
places  where  judicial  proceedings  are  had.  The  said  board 
of  education  shall  consist  of  eleven  members,  to  be  ap- 
pointed by  the  mayor,  with  the  approval  of  the  city  coun- 
cil, three  of  whom  shall  be  appointed  for  the  term  of  one 
year,  two  of  whom  for  the  term  of  two  years,  two  of  whom 
for  the  term  of  three  years,  two  of  whom  for  the  term  of 
four  years,  and  two  of  whom  for  the  term  of  five  years. 
Thereafter,  at  the  expiration  of  the  term  of  any  member  of 
said  board,  his  successor  shall  be  appointed  in  like  manner; 
and  all  persons  thus  appointed,  and  their  successors,  shall 
hold  office  for  the  term  of  five  years  from  the  first  day  of 
May  of  the  year  in  which  they  are  appointed.  Any  vacancy 
that  may  occur  in  the  membership  of  said  board  of  educa- 
tion shall  be  filled  through  appointment  by  the  mayor,  with 
the  approval  of  the  city  council,  for  the  unexpired  term. 
If  any  person  so  appointed  shall  fail  to  qualify  within  a 
period  of  thirty  days  after  his  appointment,  the  office  shall 
be  filled  by  a  new  appointment  for  the  unexpired  term: 
Provided,  however,  that  in  such  cities  wherein  at  the  time 
this  law  shall  go  into  effect  there  are  members  of  a  board 
of  education  holding  office  by  appointment,  such  members 
shall  continue  in  their  office  until  eleven  persons  have  been 
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appointed  and  qualified  as  members  of  said  board  of  edu- 
cation under  this  act.  No  power  vested  in  such  board  of 
education,  or  in  any  of  its  officers,  agents  or  employees, 
shall  be  exercised  by  the  city  council  of  such  city." 

Prior  to  April  20,  191 7,  the  board  of  education  of  the 
city  of  Chicago  consisted  of  certain  persons  holding  their 
office  by  appointment  of  tlie  mayor.  After  that  date  the 
mayor  appointed  under  the  new  law  two  of  the  former 
members  of  the  board,  and  on  June  18,  19 17,  he  submitted 
to  the  council  the  names  of  nine  other  persons  for  appoint- 
ment as  members  of  the  board  of  education.  These  nine 
nominees  are  the  appellees.  On  motion  of  one  of  the  alder- 
men to  concur  in  the  appointments  to  membership  on  the 
board  of  education  the  motion  prevailed.  The  vote  by  yeas 
and  nays  was  44  yeas  and  25  nays.  Thereupon  one  of 
the  aldermen  voting  in  the  affirmative  moved  to  reconsider 
the  vote.  The  alderman  who  made  the  motion  to  concur 
in  the  appointments  moved  to  lay  the  motion  to  reconsider 
on  the  table.  The  motion  to  lay  on  the  table  prevailed  and 
the  council  adjourned  to  June  22 ^  I9i7>  the  time  fixed  for 
the  next  regular  meeting  of  the  council.  On  that  day  a 
motion  was  made  that  the  corporation  counsel  be  directed 
to  prepare  an  opinion  as  to  whether  the  council  had  any 
right  to  reconsider  the  vote  on  concurrence  in  the  appoint- 
ments to  membership  on  the  board  of  education.  There- 
upon a  motion  was  made  to  adjourn  and  die  yeas  and  nays 
were  demanded  on  tlie  motion,  but  the  mayor  having  put 
the  motion  to  a  viva  voce  vote  declared  that  the  motion  was 
carried  and  that  the  council  was  adjourned.  An  alderman 
.  appealed  from  the  decision  of  the  chair  declaring  the  motion 
to  adjourn  carried,  and  the  mayor  thereupon  left  the  coun- 
cil chamber,  the  aldermen  remaining  in  their  seats.  On 
motion  of  one  of  the  aldermen  another  alderman  was  se- 
lected to  act  as  temporary  chairman  during  the  mayor's  ab- 
sence and  took  the  chair.  The  question  was  then  put  on 
the  appeal  from  the  decision  of  the  chair  on  the  motion  to 
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adjourn  and  resulted  in  one  vote  to  sustain  the  decision  of 
the  chair  and  53  against  it.  The  question  was  then  put  on 
the  motion  to  adjourn,  and  the  motion  was  lost  by  a  vote 
of  one  to  51.  A  committee  having  been  selected  to  notify 
the  mayor  that  the  council  was  in  session,  reported  that  they 
had  waited  on  the  mayor  and  informed  him  that  the  coun- 
cil was  in  session,  and  that  he  had  answered  he  was  much 
obliged, — he  would  talk  the  matter  over  with  the  corpora- 
tion counsel.  A  motion  was  then  made  to  take  from  the 
table  the  motion  to  reconsider  the  vote  on  the  motion  made 
June  18,  191 7,  to  concur  in  the  appointments  to  member- 
ship on  the  board  of  education,  which  motion  had  been  laid 
on  the  table  June  18,  191 7,  and  the  motion  prevailed  by  a 
vote  of  46  yeas  and  22  nays.  A  motion  to  lay  on  the  table 
was  held  to  be  out  of  order.  Permission  was  denied  the 
maker  of  the  motion  to  reconsider  to  withdraw  it.  The 
motion  to  adjourn  was  lost,  and  the  question  then  being  put 
on  the  motion  to  reconsider  the  vote  to  concur  in  the  ap- 
pointments to  membership  on  the  board  of  education,  the 
motion  to  reconsider  prevailed  by  a  vote  of  46  yeas  and 
20  nays,  and  the  question  then  being  put  on  the  motion  to 
concur  in  the  appointments  to  membership  on  the  board  of 
education  made  June  18,  191 7,  the  vote  was  22  yeas  and 
45  nays,  and  the  chair  thereupon  declared  that  the  motion 
to  concur  was  lost.  The  members  of  the  board  of  educa- 
tion prior  to  April  20,  191 7,  had  continued  after  the  passage 
and  approval  of  that  act  to  transact  the  business  and  per- 
form the  duties  of  a  board  of  education  until  June  19, 191 7, 
since  which  time  they  have  been  prevented  by  the  appellees 
from  performing  such  duties  and  transacting  such  business, 
and  the  appellees  on  and  since  June  19,  191 7,  have  assumed 
and  pretended  to  use,  exercise,  enjoy  and  perform  the  fran- 
chises, functions,  duties  and  powers  of  office  of  members  of 
the  board  of  education  of  the  city  of  Chicago.  On  June 
30,  1917,  the  relators,  who  are  the  members  of  the  board 
of  education  prior  to  April  20,  1917,  filed  a  petition  in  the 
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circuit  court  of  Cook  county  for  leave  to  file  an  information 
in  the  nature  of  quo  warranto  against  the  appellees,  and  the 
court  on  a  hearing  granted  leave.  Afterward  the  court,  on 
motion  of  the  appellees,  vacated  the  order  granting  leave 
and  ordered  the  petition  dismissed.  On  appeal  to  the  Ap- 
pellate Court  for  the  First  District  the  judgment  was  af- 
firmed, and  a  certificate  of  importance  and  appeal  have  been 
granted  to  this  court. 

The  petition  for  leave  to  file  the  information  stated  all 
the  facts  which  have  been  mentioned.  It  contained  a  copy 
of  the  records  of  the  city  council  of  the  meetings  of  June  i8 
and  June  22  and  set  forth  the  rules  adopted  by  the  city 
council  of  the  city  of  Chicago,  and  there  was  attached  as 
an  exhibit  a  copy  of  Roberts*  Rules  of  Order,  which  one 
of  the  rules  of  the  city  council  require  to  govern  the  coun- 
cil in  all  cases  to  which  they  are  applicable  and  in  which 
they  are  not  inconsistent  with  the  standing  rules  of  the 
council.  The  information  was,  in  substance,  a  copy  of  the 
petition  for  leave  to  file. 

A  number  of  questions  of  practice  have  been  raised  and 
discussed  in  the  briefs.  In  the  view  we  take  of  the  case  the 
questions  of  practice  raised  are  of  no  importance,  for  upon 
a  consideration  of  the  merits  as  they  appear  from  the  rec- 
ord the  relators  should  have  had  leave  to  file  the  informa- 
tion, and  it  is  therefore  immaterial  whether  the  court  had 
power  to  grant  the  motion  to  vacate  the  order  at  the  time 
and  under  the  circumstances  it  did  or  not.  By  section  7  of 
article  3  of  the  Cities  and  Villages  act  the  city  council  is 
authorized  to  determine  its  own  rules  of  proceeding.  A 
municipal  council,  like  other  legislative  bodies,  has  a  right  to 
reconsider,  under  parliamentary  rules,  its  votes  and  action 
upon  questions  rightfully  pending  before  it  and  rescind  its 
previous  action.  (Jersey  City  v.  State,  30  N.  J.  L.  521 ; 
Higgins  v.  Curtis,  39  Kan.  283;  Tuell  v.  Meacham  Con- 
struction Co.  145  Ky.  181.)  The  right  is  recognized  by 
section  14  of  said  article  3,  which  provides  that  no  vote  of 
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the  city  council  shall  be  reconsidered  or  rescinded  at  a  spe- 
cial meeting  unless  at  such  special  meeting  there  be  present 
as  large  a  number  of  aldermen  as  were  present  when  such 
vote  was  taken.  In  Bcckivith  v.  English,  51  111.  147,  the 
board  of  supervisors  of  Vermilion  county  voted  to  levy  a 
tax  to  build  a  bridge  but  the  next  day  rescinded  the  vote 
and  laid  the  resolution  on  the  table.  Nevertheless  the  clerk 
extended  the  tax,  and  it  was  held  that  he  had  no  right  to 
do  so.  The  only  important  question  raised  was  as  to  the 
power  of  the  board  of  superv^isors  to  reconsider  the  reso- 
lution, and  it  was  held  that  they  had  the  power  and  the 
clerk  had  no  right  to  extend  the  tax. 

The  rule  in  regard  to  motions  to  reconsider  adopted  by 
the  city  council  is  rule  37,  which  provides  as  follows :  "A 
vote  or  question  may  be  reconsidered  at  any  time  during  the 
same  meeting  or  at  the  first  regular  meeting  held  thereafter. 
A  motion  for  reconsideration  having  been  once  made  and 
decided  in  the  negative  shall  not  be  renewed,  nor  shall  a 
vote  to  reconsider  be  reconsidered."  Rule  52  provides  that 
"the  rules  of  parliamentary  practice  comprised  in  Roberts' 
Rules  of  Order  shall  govern  the  council  in  all  cases  to  which 
they  are  applicable  and  in  which  they  are  not  inconsistent 
with  the  standing  rules  of  this  council."  Immediately  after 
the  adoption  of  the  motion  to  concur  in  the  appointments 
one  of  the  aldermen  who  had  voted  for  the  motion  moved 
to  reconsider  the  vote.  If  this  motion  had  been  put  and 
failed  the  action  of  the  council  would  have  been  final.  In- 
stead, the  maker  of  the  original  motion  to  concur  moved 
to  lay  the  motion  on  the  table  and  the  motion  prevailed. 
The  effect  of  the  motion  to  reconsider  is  stated  in  Roberts' 
Rules  of  Order  to  be  to  suspend  all  action  tliat  the  origi- 
nal motion  would  have  required  until  the  reconsideration  is 
acted  upon,  but  if  it  is  not  called  up,  this  effect  terminates 
with  the  session  except  in  an  assembly  having  regular  meet- 
ings as  often  as  quarterly,  when,  if  not  called  up,  its  effect 
does  not  terminate  until  the  end  of  the  next  regular  session. 
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Rule  29  of  the  city  council  refers  to  the  motion  to  lay 
on  the  table,  and  is  as  follows:  "A  motion  to  simply  lay 
a  question  on  the  table  shall  not  be  debatable,  but  a  motion 
to  lay  on  the  table  and  publish,  or  any  other  condition,  shall 
be  subject  to  amendment  and  debate.  A  motion  to  take  any 
motion  or  other  proposition  from  the  table  may  be  proposed 
at  the  same  meeting  at  which  such  motion  or  proposition 
was  laid  upon  the  table,  provided  two-thirds  of  the  alder- 
men vote  therefor."  The  object  of  the  motion  to  lay  on 
the  table  is  stated  in  Roberts'  Rules  of  Order  to  be  to  enable 
the  assembly,  in  order  to  attend  to  more  urgent  business,  to 
lay  aside  the  pending  question  in  such  a  way  that  its  con- 
sideration may  be  resumed  at  the  will  of  the  assembly  as 
easily  as  if  it  were  a  new  question  and  in  preference  to  new 
questions  competing  with  it  for  consideration.  In  legisla- 
tive bodies,  and  all  others  that  do  not  have  regular  sessions 
as  often  as  quarterly,  questions  laid  on  the  table  remain 
there  for  that  entire  session  unless  taken  up  before  the  ses- 
sion closes.  In  deliberative  bodies  with  regular  sessions  as 
frequent  as  quarterly  the  sessions  usually  are  very  short, 
and  questions  laid  on  the  table  remain  there  until  the  close 
of  the  next  regular  session,  if  not  taken  up  earlier.  In  ordi- 
nary deliberative  assemblies  a  question  is  supposed  to  be 
laid  on  the  table  only  temporarily,  with  the  expectation  of 
its  consideration  being  resumed  after  the  disposal  of  the  in- 
terrupting question  or  at  a  more  convenient  season.  When 
taken  up,  the  question,  with  everything  adhering  to  it,  is 
before  the  assembly  exactly  as  when  it  was  laid  on  the  table. 

The  practice  of  the  house  of  representatives  of  the 
United  States  in  regard  to  the  use  of  the  motion  to  lay  on 
the  table  is  different  from  that  of  general  parliamentary 
law.  In  that  body  the  motion  to  lay  on  the  table  is  used 
only  for  the  purpose  of  making  a  final  unfavorable  disposi- 
tion of  a  matter.  (5  Hinds'  Precedents  of  the  House  of 
Representatives,  sec.  5628,  note  i.)  The  usage  of  the  house 
of  representatives  in  this  respect  is  recognized  as  excep- 
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tional,  and  the  usage  by  which  the  motion  to  lay  on  the 
table  has,  contrary  to  general  parliamentary  law,  become 
the  means  of  a  final  adverse  disposition  of  a  matter  is  ex- 
plained in  5  Hinds'  Precedents,  sec.  5389.  The  action  of 
the  council  must  be  construed  in  accordance  with  general 
parliamentary  law  and  not  in  accordance  with  the  excep- 
tional usage  of  the  house  of  representatives.  Indeed,  coun- 
sel for  the  appellees  do  not  contend  otherwise,  but  they 
insist  that  the  vote  concurring  in  the  appointments  was  not 
subject  to  reconsideration  and  that  tlie  council's  action  was 
in  violation  of  its  rules. 

It  is  argued  that  rule  29,  which  has  been  quoted,  limits 
the  right  to  take  any  matter  from  the  table  to  the  same 
meeting  at  which  it  was  laid  on  the  table  and  also  re- 
quires a  two-thirds  vote  of  the  aldermen  for  that  purpose. 
Roberts'  Rules  of  Order  is  inconsistent  with  this  construc- 
tion of  rule  29,  for  under  tliose  rules  the  question  may  be 
taken  from  the  table  at  the  same  or  the  next  meeting.  The 
rules  are  not,  however,  really  inconsistent,  for  the  only  efr 
fect  of  rule  29  is  to  restrict  the  right  to  take  a  question 
from  the  table  at  the  meeting  at  which  it  was  laid  on  the 
table.  Where  a  question  has  been  laid  on  the  table  by  a 
majority  vote  and  thus  postponed  to  other  business,  it  can 
not  be  again  brought  up  for  consideration  at  the  same  meet- 
ing except  by  a  two-thirds  vote,  though  the  majority  may 
take  it  up  at  a  later  meeting. 

It  is  insisted  that  the  council  has  no  power  to  reconsider 
an  election  of  officers  by  it;  that  the  confirmation  of  an 
appointment  is  virtually  an  election  to  office ;  that  the  same 
rule  applies  to  confirmations  as  to  elections,  and  that  the 
weight  of  judicial  authority  denies  to  deliberative  assemblies 
the  power  to  reconsider  the  election  of  an  officer  which  it 
was  authorized  to  make.  This  is  not,  however,  the  case 
of  an  election, — ^,  choice  between  two  or  more  candidates. 
The  council  does  not  in  any  sense  choose  the  appointee. 
The  question  before  it  is  the  approval  of  an  executive  act 
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of  the  mayor.  Its  action  is  discretionary  and  deliberative. 
No  good  reason  is  apparent  why  the  council  may  not  es- 
tablish rules  in  such  cases  for  the  government  of  its  own 
procedure  in  arriving  at  its  final  judgment  as  well  as  in 
other  cases.  Orderly  procedure  requires  some  rules  for  the 
proper  dispatch  of  business  and  deliberation  in  its  conduct. 
The  confimiation  of  executive  appointments  should  be  de- 
liberately considered,  and  the  rules  applicable  to  ordinary 
questions  to  secure  such  deliberation  may  well  be  applied. 
The  question  of  the  power  of  the  senate  to  reconsider 
its  action  in  advising  and  consenting  to  an  appointment  by 
the  Governor  of  a  member  of  the  board  of  State  tax  com- 
missioners arose  in  Michigan  and  was  decided  in  Attorney 
General  v.  Oakman,  126  Mich.  717.  The  senate  having 
adopted  a  resolution  confirming  the  appointment,  a  motion 
to  reconsider  the  vote  was  made  at  the  same  executive  ses- 
sion and  prevailed.  The  question  then  recurring  on  the 
original  resolution  was  decided  in  the  negative.  In  an 
action  to  determine  the  appointee's  title  to  the  office  the 
court  stated  the  question  to  be  whether  the  senate,  at  the 
same  session  and  before  any  action  based  upon  the  first  vote 
had  been  taken,  might  reconsider  the  vote  by  which  it  had 
advised  and  consented  to  the  nomination  of  the  Governor. 
The  reasons  given  by  the  court  in  deciding  the  case  and  the 
authorities  cited  in  the  opinion  completely  answer  the  con- 
tentions of  the  appellees.  The  court  said  (p.  721)  :  "It  is 
contended  by  the  respondent  that  the  senate,  in  consenting 
to  an  appointment  by  the  Governor,  is  performing  an  ex- 
ecutive and  not  a  legislative  duty,  and  that  when  it  has 
once  given  its  consent  it  has  exhausted  its  power;  and  it 
is  further  contended  that  rule  40  has  no  application.  It  is 
conceded  by  the  relator,  and  has  been  held  by  this  court, 
following  Marbtiry  v.  Madison,  1  Cranch,  137,  that  when 
the  appointing  power  has  once  exercised  its  functions  it  has 
no  power  to  recall  an  appointment.  (See  Speed  v.  Detroit 
Common  Council,  97  Mich.  198 ;  56  N.  W.  Rep.  570.)    The 
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question  recurs  whether,  where  an  appointment  or  concur- 
rence in  an  appointment  is  a  subject  of  action  by  a  delib- 
erative body,  that  body  may  by  rules  of  its  own,  or  acting 
under  usual  parliamentary  rules,  cast  a  vote  upon  the  sub- 
ject which  is  subject  to  reconsideration,  for  if  such  course 
is  permissible  the  appointment  is  not  complete  beyond  re- 
call until  the  power  to  reconsider  has  been  cut  off  by  the 
lapse  of  time.  Fortunately,  authorities  bearing  upon  this 
subject  are  not  wanting  and  it  only  remains  to  apply  them. 
In  Wood  V.  Cutter,  138  Mass.  149,  the  school  committee 
of  a  town  had  authority  to  elect  a  superintendent  The 
committee  voted  to  elect  relator.  At  the  same  meeting  a 
motion  to  reconsider  was  made  and  carried  and  the  respond- 
ent was  elected.  The  language  of  Holmes,  J.,  is  pertinent 
to  this  case:  'It  begs  the  question  to  say  that  the  board 
had  once  definitively  voted  in  pursuance  of  the  instructions 
of  the  town  meeting  and  therefore  was  functus  officio  and 
could  not  reconsider  its  vote.  The  vote  was  not  definitive 
if  it  contained  the  usual  implied  condition  that  it  was 
not  reconsidered  in  accordance  with  ordinary  parliamentary 
practice,  and  it  must  be  taken  to  have  been  passed  subject 
to  the  usual  incidents  of  votes,  unless  some  ground  is  shown 
for  treating  it  as  an  exception  to  common  rules.'  The  rul- 
ing in  the  case  cited  was  re-affirmed  in  the  case  of  Reed  v. 
School  Committee,  176  Mass.  473;  57  N.  E.  Rep.  961. 
The  case  of  State  v.  Foster,  7  N.  J.  L.  loi,  is  a  leading 
case  on  this  question.  The  power  to  appoint  a  clerk  for 
the  county  of  Gloucester  was  vested  in  a  joint  meeting  of 
the  legislative  council  and  General  Assembly.  At  such  a 
session  a  vote  was  taken  and  a  majority  voted  for  relator, 
but  the  presiding  officer  failed  to  declare  the  election  under 
the  mistaken  view  that  a  majority  of  all  members  elect  was 
required  and  that  a  majority  of  a  quorum  was  not  enough 
to  elect.  The  joint  meeting  then  proceeded  to  elect  respond- 
ent. The  court  determined  the  case  distinctly  upon  the 
ground  'that  all  deliberative  assemblies  during  their  session 
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have  a  right  to  do  and  undo,  to  consider  and  reconsider,-  as 
often  as  they  think  proper,  and  it  is  the  result,  only,  which 
is  done.'  It  was  further  said :  *So  long  as  the  joint  meet- 
ing was  in  session  they  had  a  right  to  reconsider  any  ques- 
tion which  had  been  before  them  or  any  vote  which  they 
had  made/  This  case  was  approved  in  Whitney  v.  Van- 
Btiskirk,  40  N.  J.  L.  467,  and  by  the  Supreme  Court  of 
Massachusetts  in  Baker  v.  Cushman,  127  Mass.  105.  The 
case  of  People  v.  Mills,  32  Hun,  459,  fully  sustains  the  con- 
tention of  relator.    Also,  see  Conger  v.  Gilmer,  32  Cal.  75." 

The  principle  announced  in  the  Oakman  case  is  sus- 
tained by  the  authorities  cited  and  is  conclusive  of  the  ques- 
tion under  consideration  here.  The  motion  to  reconsider 
the  vote  upon  the  approval  of  the  mayor's  appointments  was 
made  at  the  same  session  at  which  it  was  taken  and  the 
question  was  then  laid  on  the  table,  to  be  taken  up  later  at 
the  convenience  of  the  council,  in  accordance  witli  its  rules. 
The  question  of  reconsideration  remained  undetermined  in 
the  possession  of  the  council  awaiting  its  action.  The  ac- 
tion of  the  appellees  in  assuming  the  offices  the  next  day, 
while  the  question  of  the  confirmation  of  their  appoint- 
ment was  pending  in  the  council,  and  in  afterward  exercis- 
ing the  powers  and  duties  of  the  offices,  did  not  have  the 
effect  of  giving  them  any  title  to  the  offices.  The  effect  of 
the  motion  to  reconsider  the  vote  to  concur  in  the  appoint- 
ments was  to  suspend  all  action  based  upon  that  vote  until 
the  reconsideration  was  acted  upon.  The  vote  to  reconsider 
at  the  meeting  of  June  22  was  an  annulment  of  the  previ- 
ous vote,  and  the  subsequent  vote  was  effectual  to  disap- 
prove the  appointments. 

The  judgments  of  the  Appellate  Court  and  the  circuit 
court  are  reversed  and  the  cause  is  remanded  to  the  cir- 
cuit court.  „  J      J  J  J 

Reversed  and  remanded, 

Duncan,  C.  J.,  and  Cartwright  and  Carter,  JJ.,  dis- 
senting. 

284  -  29 
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(No.  1 209 1. — Reversed  in  part  and  remanded.) 

The  People  of  the  State  of  Illinois,  Appellant,  vs. 

George  Pasfield;  Jr.,  Exr.  et  al.  Appellees. 

Opinion  Hied  June  20,  ipi8 — Rehearing  denied  October  3,  ipi8. 

1.  Inheritance  tax — expenses  of  administration  must  be  de- 
ducted before  computing  the  tax.  All  debts  and  claims  against  a 
decedent's  estate  and  expenses  of  administration  must  first  be  de- 
ducted from  the  gross  value  of  the  estate  transferred  before  the 
State  inheritance  tax  shall  be  computed,  and  the  expenses  of  ex- 
ecutors in  successfully  defending  a  suit  to  contest  the  will  are  a 
part  of  the  expenses  of  administration. 

2.  Same — Federal  estate  tax  must  be  deducted  before  comput- 
ing State  tax.  Under  the  Federal  Estate  Tax  act  of  1916  the  Fed- 
eral tax  is  a  charge  or  expense  against  the  estate  of  the  decedent 
rather  than  against  the  share  of  the  legatees  or  distributees,  and 
as  a  part  of  the  expenses  of  administration  such  tax  should  be 
deducted  before  computing  the  State  Inheritance  tax. 

3.  Same — the  Federal  estate  tax  is  not  a  direct  tax  on  property. 
The  Federal  estate  tax  of  191 6  is  not  a  direct  tax  on  property  of 
the  decedent  nor  a  direct  tax  in  any  sense  but  is  a  tax  on  the  trans- 
fer of  the  property  involved,  and  it  is  a  duty  of  the  same  charac- 
ter as  the  old  English  probate  duty. 

4.  Same — fees  of  guardian  ad  litem  cannot  be  paid  out  of  tax 
fund.  The  Illinois  Inheritance  Tax  act,  though  very  specific  as  to 
what  charges  and  fees  are  payable  out  of  the  tax  fund,  contains 
no  provision  authorizing  the  fees  of  a  guardian  ad  litem  for  minor 
heirs  to  be  payable  out  of  the  tax  fund  in  the  hands  of  the  county 
treasurer,  and  the  county  court  is  not  authorized  to  assess  such 
fees  against  the  fund. 

5.  Same — fees  of  guardian  ad  litem  where  trust  is  involved  are 
payable  out  of  the  trust  fund.  The  compensation  of  a  guardian 
ad  litem  in  a  case  where  a  trust  fund  is  involved  is  to  be  paid  from 
the  trust  fund  in  the  hands  of  the  trustee,  executor  or  administrator. 

Appeal  from  the  County  Court  of  Sangamon  county; 
the  Hon.  John  B.  Weaver,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  Floyd  E. 
Britton,  and  Walter  M.  Provine,  for  the  People. 
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James  H.  Matheny,  and  B.  L.  Catron,  guardian 
ad  litem,  for  appellees. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

George  Pasfield,  a  resident  of  Sangamon  county,  Illi- 
nois, died  testate  December  ii,  1916.  His  will  was  there- 
after admitted  to  probate  in  said  county,  and  George  Pas- 
field,  Jr.,  was  appointed  executor  and  trustee  of  the  trust 
created  in  the  will.  On  December  30,  1916,  the  county 
judge  appointed  an  appraiser  to  appraise  the  property  of 
the  deceased  under  the  State  Inheritance  Tax  law.  B.  L. 
Catron  was  appointed  guardian  ad  litem  for  all  minor  heirs 
and  beneficiaries  under  the  provisions  of  section  27  of  that 
act.  The  appraiser  reported  that  the  gross  value  of  the  de- 
cedent's property  transferred,  within  the  meaning  of  the  In- 
heritance Tax  law,  was  $1,649,967.88,  and  that  the  amount 
of  $73,721.14  should  be  deducted  on  account  of  claims 
against  the  estate  and  the  costs  of  administration,  exclusive 
of  any  amount  which  said  estate  might  be  liable  to  pay  to 
the  Federal  government  as  a  Federal  estate  tax.  The  ap- 
praiser further  reported  and  recommended  that  by  virtue 
of  the  will  of  the  decedent  an  undivided  one-third  of  the 
net  estate  should  be  distributed  for  the  purposes  of  the  tax 
to  each  of  the  three  classes  of  heirs  and  beneficiaries,  and 
by  reason  of  contingent  and  defeasible  interests  in  each  class 
only  one  exemption  of  $20,000  should  be  allowed  to  each 
class,  and  that  a  tax  be  assessed  against  each  of  the  three 
classes  in  the  amount  of  $10,108.31,  making  a  total  of  taxes 
recommended  by  the  appraiser  of  $30,324.93.  The  county 
judge  approved  the  report,  with  the  exception  that  he  de- 
ducted the  Federal  estate  tax  from  the  gross  value  of  the 
decedent's  property  transferred,  in  addition  to  the  amount 
deducted  by  the  appraiser,  before  computing  the  amount  of 
inheritance  tax  due  the  State.    The  reduction  thus  made  by 
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'  the  county  judge  left  the  total  State  inheritance  tax  as  fixed 
by  him  at  $28,349.82,  or  $1975.11  less  than  the  amount 
recommended  by  the  appraiser.  In  his  order  the  county 
judge  further  fixed  the  guardian  ad  litem's  fees  at  the  sum 
of  $750,  and  ordered  tliat  the  same  be  paid  by  the  county 
treasurer  out  of  any  money  in  his  hands  on  account  of  said 
tax.  The  People,  by  the  Attorney  General,  appealed  the 
cause  to  the  county  court.  The  case  was  thereafter  heard 
at  the  December  term  of  that  court.  It  was  stipulated  in 
the  county  court  that  if  the  Federal  estate  tax  be  a  proper 
deduction  to  be  made  the  tax  as  fixed  by  tlie  county  judge 
was  correct,  and  if  not  a  proper  deduction,  that  the  taxes 
as  recommended  by  the  appraiser  are  correct.  It  was  fur- 
ther stipulated  that  the  Federal  estate  tax  of  $98,755.35  had 
been  paid  to  the  Federal  government  by  the  executor  and 
trustee.  No  stipulation  was  made  as  to  the  fee  of  the  guard- 
ian ad  litem.  Evidence  was  heard  showing  that  the  usual 
and  customary  fee  for  such  services  as  were  rendered  by 
the  guardian  ad  litem  would  be  $750.  The  county  court 
affirmed  the  order  of  the  county  judge,  and  the  People  have 
perfected  an  appeal  to  tliis  court. 

Two  questions  are  raised  by  this  appeal:  (i)  Whether 
or  not  tlie  amount  paid  the  United  States  as  estate  tax  and 
imposed  by  virtue  of  the  act  of  September  8,  1916,  be  first 
deducted  from  the  appraised  value  before  the  two  per  cent 
State  inheritance  tax  is  computed ;  (2)  whether  or  not  it  is 
proper  for  the  county  court  to  allow  a  guardian  ad  litem 
fee  for  the  guardian  ad  litem  of  the  infant  heirs  or  lega- 
tees whose  interests  are  subject  to  an  inheritance  tax,  to 
be  paid  out  of  the  amount  ordered  paid  to  the  State  as  in- 
heritance tax. 

In  construing  the  Inheritance  Tax  law  of  this  State  this 
court  has  held  that  all  debts  and  claims  against  the  de- 
ceased's estate  and  the  expenses  of  administration  must  first 
be  deducted  from  the  gross  value  of  the  decedent's  property 
transferred,  within  the  meaning  of  that  act,  before  the  State 
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inheritance  tax  shall  be  computed,  and  that  an  expense  in- 
curred by  the  executors  in  successfully  defending  a  suit  to 
contest  the  will  is  a  part  of  the  expense  of  administration. 
(Connell  v.  Crosby,  210  111.  380;  People  v.  Tatge,  267  id. 
634.)  Section  i  of  the  State  Inheritance  Tax  law  provides 
that  the  tax  shall  be  imposed  upon  the  beneficial  interest 
which  passes  to  the  persons  therein  named,  and  the  rate  is 
fixed  on  the  $100  "of  the  clear  market  value  of  such  prop- 
erty received  by  each  person,'*  etc.  It  must  be  conceded  that 
the  beneficial  interest  which  passes  under  the  will  is  only 
what  remains  after  the  payment  of  tlie  indebtedness  of  the 
estate  and  the  expenses  of  administration,  as  was  expressly 
held  in  In  re  Estate  of  Graves,  242  111.  212,  and  that  it  is 
only  the  excess  over  such  indebtedness  and  expenses  that 
is  subject  to  an  inheritance  tax.  If  the  Federal  estate  tax 
paid  by  the  executor  is  to  be  properly  considered  as  a  debt 
or  an  expense  of  administration  of  the  estate,  there  can  be 
no  question  but  that  the  deduction  of  that  tax  was  properly 
made  by  the  county  court. 

Section  201  of  the  act  of  September  8,  1916,  known  as 
the  Federal  Estate  Tax  act,  provides,  among  other  things, 
that  "a  tax  is  hereby  imposed  upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  after  the  passage  of  this  act, 
whether  a  resident  or  non-resident  of  the  United  States." 
(6  U.  S.  Comp.  Stat.  Ann.  1916,  p.  7364.)  Where  the  net 
estate  of  such  a  decedent  exceeds  $1,000,000  and  does  not 
exceed  $2,000,000  that  statute  fixes  such  tax  at  six  per- 
centum  of  the  amount  of  such  net  estate.  Section  207  of 
the  said  act  provides  that  the  executor  shall  pay  the  tax  to 
the  collector  or  deputy  collector.  This  statute  differs  some- 
what from  the  Federal  statute  of  1898,  as  the  latter  act 
levied  an  excise  or  duty  on  the  distributive  share  of  each 
legatee  or  distributee,  while  the  former  levies  a  duty,  as 
above  shown,  on  the  entire  net  estate  before  any  distribu- 
tion is  made  to  the  legatees  or  distributees.  The  duty  lev- 
ied by  the  Federal  act  of  September  8,  1916,  resembles  very 
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closely  the  old  English  probate  duty  established  in  1694 
and  the  probate  duty  of  1862  and  1864  levied  by  the  acts 
of  Congress  of  the  United  States.  The  old  probate  duty 
was  treated  in  England  as  an  expense  of  administration  to 
be  deducted  out  of  the  residue  of  the  estate.  {Knowlton 
V.  Moore,  20  Sup.  Ct.  Rep.  747. )  The  Federal  act  of  Sep- 
tember 8,  1916,  levies  a  duty  against  the  value  of  the  entire 
mass  of  the  decedent's  property,  real  or  personal,  tangible 
or  intangible,  wherever  situated,  after  deducting  for  funeral 
expenses,  administration  expenses,  claims  against  the  estate 
and  the  other  deductions  mentioned  in  said  act,  and  makes 
the  same  a  lien  against  the  property  in  whosesgever's  hands 
the  same  may  pass  by  transfer  or  otherwise.  As  the  duty 
is  made  payable  by  the  executor  or  administrator  to  the  col- 
lector or  deputy  collector  by  the  express  provisions  of  the 
statute,  the  duty  is  an  expense  or  a  charge  against  tlic  estate 
of  the  decedent  and  not  an  express  charge  against  the  shares 
of  the  legatees  or  distributees  of  the  decedent.  The  lega- 
tees and  distributees  cannot  in  any  sense  be  held  to  have  *'re- 
ceived"  any  part  of  the  duty  that  is  paid  to  the  government 
by  the  executor  or  trustee  or  administrator  as  such  estate 
tax,  and  there  is  no  language  in  the  act  that  will  permit  a 
construction  that  the  duty  is  levied  upon  each  share  of  the 
legatees  or  distributees  of  the  decedent,  as  was  given  the 
Federal  act  of  1898  by  the  court  in  Knozvlton  v.  Moore, 
supra.  The  Federal  Estate  Tax  act  of  September  8,  1916, 
necessarily  operated  to  lessen,  by  the  amount  of  such  tax, 
the  clear  value  of  the  beneficial  interest  which  passed  to  the 
heirs  and  legatees  in  the  instant  case  and  prevented  their 
receiving  any  part  of  that  tax,  and  the  ruling  of  the  county 
court  that  the  same  should  be  deducted  before  computing 
the  State  tax  was  correct.  Practically  the  same  construction 
was  placed  upon  said  Federal  act  by  the  Supreme  Court  of 
Minnesota  in  State  v.  Probate  Court  of  Hennepin  County, 
166  N.  W.  Rep.  125,  where  the  same  question  was  involved 
under  a  statute  providing  that  the  State  tax  shall  be  a  speci- 
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fied  percentum  of  "the  clear  value  of  the  beneficial  inter- 
est in  the  property  which  passes  to  the  beneficiaries  desig- 
nated by  the  will  or  statute." 

Our  attention  has  been  called  to  the  case  of  In  re  Gihon's 
Estate y  169  N.  Y.  443,  where  it  was  held  that  the  Federal 
tax  of  1898  should  not  be  deducted  from  the  value  of  de- 
cedent's property  before  computing  the  State  tax.  We  do 
not  regard  this  case  as  applicable  to  the  instant  case  because 
of  the  difference  between  the  law  of  1898  and  the  Federal 
act  of  September,  1916.  The  lower  court  in  that  case  held 
that  the  Federal  taxes  were  primarily  payable  out  of  the 
estate  in  the  hands  of  the  administering  officer,  and  that  the 
law  contemplated  that  the  legatees  and  distributees  should 
not  receive  the  decedent's  estate  until  the  Federal  tax  was 
paid.  In  answering  that  argument  the  New  York  court  of 
appeals  said :  "In  our  judgment  the  vital  error  of  this  ar- 
gument lies  in  the  assumption  that  the  'tax^s  are  primarily 
payable  out  of  the  estate.'  The  Federal  tax  is  exactly  of 
the  same  nature  as  the  State  tax, — a  tax  not  on  property 
but  on  succession;  that  is  to  say,  a  tax  on  the  legacy  or 
the  privilege  of  succeeding  to  property." 

Appellees  have  also  called  our  attention  to  the  fact  that 
the  Supreme  Court  of  Massachusetts  apparently  disagreed 
with  the  New  York  court  of  appeals  and  held  that  the  Fed- 
eral tax  of  1898  was  to  be  deducted  before  the  State  tax 
of  Massachusetts  should  be  computed.  {Hooper  v.  Shaw, 
176  Mass.  190.)  As  the  holding  of  the.  New  York  court 
is  not  applicable  here  we  do  not  deem  further  comment  on 
these  conflicting  decisions  necessary. 

It  is  suggested  by  appellant  that  the  Federal  act  of  Sep- 
tember 8,  19 1 6,  is  of  doubtful  constitutionality  because  the 
tax  appears  to  be  a  direct  tax  on  the  estate  as  such,  as  no 
account  is  taken  of  the  beneficiaries,  and  also  because  there 
cannot  be  such  a  thing  as  an  exercise  of  a  right  to  transmit, 
which  is  subject  to  a  tax  by  the  Federal  government,  etc. 
The  State  also  expressly  disclaims  any  endeavor  to  prove 
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the  law  unconstitutional  or  make  a  determined  attack  upon 
its  constitutionality.  It  is  suggested,  however,  that  if  the 
law  is  unconstitutional  the  amount  paid  to  the  Federal  gov- 
ernment should  not  have  been  deducted  by  the  county  court. 
If  the  constitutionality  of  the  act  is  to  be  considered  as 
raised  and  proper  under  the  stipulations  in  tliis  case,  we  are 
clearly  of  the  opinion  that  the  act  is  not  unconstitutipnal 
upon  the  grounds  pointed  out  by  appellant.  The  Federal 
tax  of  1916  is  not  a  direct  tax  on  property  of  the  decedent 
and  is  not  a  direct  tax  in  any  sense.  As  has  already  been 
said,  the  tax  is  a  duty  of  the  same  character  as  tlie  old 
English  probate  duty  and  is  not  invalid  upon  any  of  the 
grounds  urged  by  appellant  or  upon  any  one  of  the  several 
grounds  raised  in  behalf  of  tlie  party  complaining  in  the 
case  of  Knowlton  v.  Moore,  supra,  as  clearly  appears  by 
the  decision  of  the  Supreme  Court  of  the  United  States  in 
that  case. 

•After  thoroughly  considering  the  briefs  of  counsel  and 
the  Inheritance  Tax  statute  we  are  of  the  opinion  that  the 
county  court  incorrectly  ruled  that  the  guardian  ad  litem's 
fees  in  this  case  should  be  paid  out  of  the  tax  fund  in  the 
hands  of  the  county  treasurer,  which  was  found  by  the 
court  to  be  the  amount  of  inheritance  tax  due  the  State. 
The  section  of  the  statute  authorizing  the  appointment  of 
the  guardian  ad  litem  merely  provides  that  if  it  appears  at 
any  stage  of  an  inheritance  tax  proceeding  that  any  person 
known  to  be  interested  therein  is  an  infant  or  person  under 
disability,  the  county  judge  may  appoint  a  special  guard- 
ian for  such  infant  or  person  under  disability.  The  act  no- 
where specifically  provides  in  what  manner  or  by  whom  the 
guardian  ad  litem  is  to  be  paid.  The  act  does  specifically 
provide  that  the  appraiser's  fees  and  necessary  traveling  ex- 
penses and  disbursements,  including  witness  fees  paid  by 
him,  shall  be  paid  by  the  county  treasurer  out  of  any  funds 
he  may  have  in  his  hands  on  account  of  the  inheritance 
tax  collected  in  the  appraisement.    It  also  provides  that  the 
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clerk's  fees  shall  be  paid  by  the  county  treasurer  out  of  any 
moneys  in  his  hands  on  account  of  said  tax.  Section  21  of 
the  act  allows  the  county  treasurer  of  each  county  two  per 
cent  on  all  taxes  collected  by  the  State,  and  by  the  act  he  is 
to  retain  it  from  any  such  tax  funds  collected  by  him.  It 
is,  however,  specifically  provided  by  section  1 1  of  the  act 
that  any  person  or  persons,  including  the  Attorney  General, 
dissatisfied  with  the  appraisement  or  assessment,  may  ap- 
peal therefrom  to  the  county  court  of  tlie  proper  county 
within  sixty  days  after  the  making  and  filing  of  said  assess- 
ment order  on  paying  or  giving  to  the  county  judge  security 
to  pay  all  costs,  together  with  whatever  taxes  shall  be  fixed 
by  the  court,  with  the  proviso  that  no  bond  or  security  shall 
be  required  of  the  Attorney  General.  The  act  further  pro- 
vides that  the  fees  and  costs  in  all  such  cases  shall  be  the 
same  as  are  allowed  by  law  in  cases  at  law  in  the  county 
court.  It  clearly  appears  from  the  provisions  of  the  statute 
that  it  does  not  authorize  the  county  court,  on  such  appeal, 
to  assess  the  costs  against  the  people.  Section  17  of  our 
Costs  statute  provides  that  if  verdict  shall  pass  against  the 
people  in  any  suit  brought  on  their  behalf  the  defendant 
shall  not  recover  costs.  (Kurd's  Stat.  191 7,  p.  782.)  In  the 
absence  of  a  special  provision  in  the  act  authorizing  the  court 
to  order  the  costs  or  the  fees  of  the  guardian  ad  litem  to 
be  payable  out  of  the  particular  tax  fund  recovered  against 
the  estate  the  court  was  not  authorized  to  assess  such  costs 
or  fees  against  the  fund.  The  statute  is  very  specific  as  to 
just  what  charges  and  fees  are  payable  out  of  the  tax  fund, 
and  had  the  legislature  intended  that  the  guardian  ad  litem 
fee  should  be  made  so  payable  it  would  certainly  have  ap- 
peared in  the  act  by  specific  language.  To  hold  to  the  con- 
trary would  be  a  holding  expressly  against  the  declared  pol- 
icy of  tlie  legislature  by  the  general  act  on  costs. 

The  services  of  the  guardian  ad  litem  were  rendered 
in  this  case  for  the  benefit  of  the  estate.  By  reason  of  the 
court's  decision  the  entire  estate  of  the  decedent  that  passed 
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to  the  beneficiaries  was  enlarged  and  the  amount  claimed  by 
the  State  was  lessened.  The  policy  of  the  law  in  this  juris- 
diction in  regard  to  the  compensation  of  a  guardian  ad  litem 
in  a  case  where  a  trust  fund  is  involved  is  that  his  compen- 
sation is  to  be  paid  from  the  trust  fund  in  the  hands  of  the 
trustee,  executor  or  administrator.  (Binns  v.  LaForge,  191 
111.  598.)  The  guardian  ad  litem  in  this  case  was  entitled 
to  be  paid  his  fees,  and  the  order  of  the  court  should  have 
been  that  the  fee  be  paid  out  of  the  general  funds  of  the 
estate  after  the  inheritance  tax  was  first  deducted. 

The  judgment  of  the  county  court  is  affirmed  as  to  the 
deduction  of  the  Federal  estate  tax  before  computing  the 
State  inheritance  tax  and  reversed  as  to  the  order  in  regard 
to  the  guardian  ad  litem  fee,  and  the  cause  is  remanded, 
with  directions  to  enter  a  judgment  in  accordance  with  the 
views  herein  expressed. 

Reversed  in  part  and  remanded,  with  directions. 


(No.  II 958. — Judgment  affirmed.) 

August  Hansmeyer  et  al.  Appellants,  vs.  The  Indian 

Creek  Drainage  District  No.  2,  Appellee. 

Opinion  filed  June  20,  ipiS^Rehearing  denied  October  4,  ipiS. 

1.  Drainage — when  land  oivners  cannot  object  to  order  vacat- 
ing appointment  of  commissioners.  Where  an  original  petition  for 
the  organization  of  a  drainage  district  is  filed  and  commissioners 
are  appointed  and  the  cause  continued  pending  their  report,  ob- 
jectors whose  land  is  included  in  a  supplemental  petition  seeking 
to  add  more  territory  to  the  district  cannot  object  to  an  order  va- 
cating the  appointment  of  the  commissioners  under  the  original 
petition,  in  which  their  lands  were  not  included  and  to  which  they 
were  not  parties. 

2.  Same — under  section  4  of  Levee  act  petition  for  organisation 
of  district  may  be  amended.  Under  section  4  of  the  Levee  act  a 
legal  petition  sufficient  to  confer  jurisdiction  on  the  county  court 
for  the  organization  of  a  drainage  district  may  be  amended  by  per- 
mitting the  signatures  of  other  petitioners  to  be  added,  by  chang- 
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ing  the  plan  of  the  work  proposed  or  by  changing  the  boundaries 
of  the  district,  and  the  court  may  treat  the  original  and  a  supple- 
mental petition  as  one  amended  petition,  in  accordance  with  the 
request  of  the  signers  of  both  petitions. 

3.  Same — when  land  owners  cannot  object  that  report  does  not 
show  commissioners  examined  land  after  re-appointment.  Where, 
upon  the  filing  of  a  supplemental  petition  to  include  more  territory 
in  the  district,  the  appointment  of  the  drainage  commissioners  is 
vacated  by  consent  and  the  same  commissioners  are  again  ap- 
pointed, land  owners  in  the  new  territory  cannot  object  that  the 
commissioners*  report  does  not  show  they  went  upon  and  examined 
the  land  after  their  second  appointment,  where  they  had  just  com- 
pleted a  thorough  examination  of  the  entire  district,  as  shown  by 
their  report. 

4.  Same — drainage  district  may  be  organised  without  including 
all  land  benefited.  There  is  no  requirement  of  the  Levee  act  that 
all  the  lands  which  will  be  benefited  must  be  included  in  the  organi- 
zation of  a  drainage  district,  for  the  act  provides  means  for  add- 
ing to  a  district  lands  which  were  not  included  in  it  but  have  been 
benefited  by  the  work. 

5.  Same — petition  for  organisation  of  a  district  may  be  filed  in 
county  where  most  of  land  lies.  The  Levee  act  provides  that  the 
petition  for  the  organization  of  a  drainage  district  may  be  filed  in 
the  county  in  which  the  greater  part  of  the  lands  proposed  to  be 
organized  into  a  district  shall  lie,  and  it  is  not  required  that  the 
greater  part  of  the  lands  benefited  shall  lie  in  that  county. 

AppEAiy  from  the  County  Court  of  Morgan  county;  the 
Hon.  Thomas  Henshaw,  Judge,  presiding. 

W.  H.  DiETERiCH,  for  appellants. 

WoRTHiNGTON,  Reeve  &  Green,  and  R.  N.  Anderson, 
for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
This  is  an  appeal  from  an  order  of  the  county  court  of 

Morgan  county  establishing  Indian  Creek  Drainage  District 

No.  2  under  the  Levee  act. 

The  petition  for  the  organization  of  the  district  was 

filed  in  the  county  court  of  Morgan  county  on  November 

27,  191 6.     The  work  proposed  was  the  construction  of  a 
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main  channel  by  deepening,  straightening  and  widening  In- 
dian creek  from  the  terminus  of  the  main  drain  of  the  In- 
dian Creek  Drainage  and  Levee  District  in  Morgan  county 
to  the  Arenzville-Meredosia  road  within  the  corporate  lim- 
its of  the  village  of  Arenzville,  in  Cass  county,  the  road 
within  the  village  being  known  as  Main  street.  The  petition 
was  heard  December  26,  commissioners  were  appointed,  and 
the  cause  was  continued  from  term  to  term  for  their  re- 
port, which  was  filed  on  July  3,  191 7i  and  was  set  for  hear- 
ing on  July  31.  On  June  27  thirty  petitioners  filed  a  peti- 
tion called  a  supplemental  petition,  addressed  to  the  county 
court,  referring  to  the  original  petition,  reciting  the  appoint- 
ment of  commissioners,  describing  a  number  of  tracts  of 
land  in  Cass  county  along  Indian  creek,  below  the  land  de- 
scribed in  the  original  petition,  which  they  asked  to  have 
added  to  the  proposed  district,  and  describing  also  tlie  start- 
ing point,  route  and  terminus  of  a  main  drain  and  of  a 
lateral  drain  which  they  ask  to  be  constructed  in  connection 
with  and  in  addition  to  the  drain  described  in  the  original 
petition,  and  praying  that  the  district  be  organized  to  in- 
clude both  the  lands  mentioned  in  their  petition  and  in  the 
original  petition,  that  their  petition  be  treated  as  an  amend- 
ment to  the  original  petition,  and  that  their  several  signa- 
tures may  have  the  same  legal  effect  as  if  they  had  signed 
the  original  petition. 

In  their  report  the  commissioners  stated  that  the  start- 
ing point,  route  and  terminus  of  the  work  proposed  in  the 
original  petition  were  not  altogether  feasible  and  proper 
and  referring  to  tlie  supplemental  petition  that  the  starting 
point,  route  and  terminus  described  in  it  were  feasible  and 
proper;  that  the  district  proposed  in  the  original  petition 
will  not  embrace  all  the  lands  damaged  or  benefited  by  the 
proposed  \vork,  but  that  the  lands  described  in  the  supple- 
mental petition  will  be  benefited  and  should  be  added  to  and 
become  a  part  of  the  district.    On  July  31,  the  day  set  for 
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the  hearing  of  this  report,  sixteen  owners  of  the  land  in- 
cluded in  the  supplemental  petition  entered  what  they  called 
a  limited  appearance  for  the  purpose  of  objecting  to  the 
confirmation  of  the  report  and  filed  numerous  objections. 
The  hearing  of  the  report  was  continued  until  August  2. 
On  that  day  the  original  petitioners  amended  their  petition, 
reciting  the  filing  of  the  supplemental  petition,  accepting  and 
adopting  it  as  an  amendment  to  and  a  part  of  their  peti- 
tion, and  praying  that  it  be  treated  as  an  amendment  to 
their  original  petition  and  that  the  main  drain  in  their  origi- 
nal petition  described  be  extended  as  in  said  supplemental 
petition  described.  The  motion  of  all  the  original  and  sup- 
plemental petitioners  and  of  the  commissioners  to  amend 
the  petition  was  allowed,  and  thereupon  the  original  and 
supplemental  petitioners  and  the  commissioners  entered  a 
motion  for  leave  to  withdraw  the  report  of  the  commis- 
sioners and  the  exhibits  filed  with  it,  to  set  aside  the  order 
of  December  26,  1916,  appointing  commissioners,  that  the 
supplemental  petition  be  treated  as  an  amendment  to  the 
original  petition,  that  the  two  petitions  be  consolidated  and 
thereafter  treated  as  one  petition,  to  be  known  as  the 
amended  petition,  and  that  the  amended  petition  be  set 
down  for  hearing  and  notice  thereof  given.  This  motion 
was  allowed,  the  petition  set  for  hearing  August  28,  and 
notice  was  given  as  required  by  the  statute  in  case  of  an 
original  petition.  On  that  day  the  land  owners  again  en- 
tered a  limited  appearance  and  moved  the  court  to  dismiss 
the  amended  petition  upon  the  ground  that  the  court  had  no 
jurisdiction  to  order  the  supplemental  petition  to  be  treated 
as  an  amendment  to  the  original  petition  pr  to  vacate  the 
order  appointing  the  commissioners.  The  motion  was  over- 
ruled and  an  order  was  entered  appointing  the  same  com- 
missioners who  had  been  previously  appointed  and  continu- 
ing the  cause  until  August  31  for  their  report.  The  report 
of  the  commissioners  was  in  favor  of  the  organization  of 
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the  district,  the  objecting  land  owners  filed  objections,  which 
were  overruled,  and  an  order  was  entered  declaring  the  dis- 
trict organized,  from  which  the  appeal  was  taken. 

It  is  insisted  that  the  court  erred  in  vacating  the  order 
appointing  commissioners  and  permitting  the  petition  to  be 
amended  by  consolidating  the  supplemental  petition  with 
it  and  permitting  additional  signatures  to  the  original  pe- 
tition. The  appellants  were  in  no  way  interested  in  the 
original  petition  or  in  the  order  appointing  commissioners 
under  it  Their  lands  were  not  mentioned  in  that  petition 
and  they  were  not  parties  to  it.  When  the  commissioners' 
report  included  their  lands  they  objected  to  its  confirmation. 
The  vacation  of  the  appointment  of  the  commissioners  nec- 
essarily deprived  their  report  of  any  legal  effect  and  accom- 
plished the  result  which  the  appellants  were  seeking.  They 
cannot  complain  of  the  order  for  they  were  not  injured  by 
it  and  the  result  was  to  leave  them  entirely  unaffected  by 
the  proceedings.  The  order  appointing  commissioners  was 
interlocutory,  the  petition  was  still  pending,  all  the  parties 
were  in  court  and  by  consent  the  order  was  set  aside.  Even 
if  the  court  was  without  power  to  set  aside  the  judgment 
without  consent,  yet  by  consent  of  the  parties  it  could  do 
so.  (Gage  v.  City  of  Chicago,  141  111.  642.)  Section  4 
of  the  Levee  act  authorizes  the  court,  upon  application  of 
the  petitioners,  to  permit  the  petition,  affidavit  and  orders 
to  be  amended  without  restriction,  except  that  no  petitioner 
shall  be  permitted  to  withdraw  from  the  petition  except  by 
the  consent  of  the  majority  of  the  other  petitioners  or  when 
the  signature  of  the  petitioner  was  obtained  by  fraud  or 
misrepresentation.  There  is  no  prohibition  of  an  amend- 
ment by  permitting  the  signatures  of  other  petitioners  to 
be  added,  by  changing  the  plan  of  the  work  proposed  to 
be  done  or  by  changing  the  boundaries  of  the  district. 

Drummer  Creek  Drainage  District  v.  Roth,  244  111.  68, 
is  cited  as  authority  for  the  proposition  that  section  4  does 
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not  authorize  an  amendment  changing  the  boundaries  of 
the  district.  In  that  case  the  amended  petition  did  not  ap- 
pear to  be  signed  by  anyone,  and  the  original  petition  was 
not  sufficiently  definite  to  indicate  accurately  the  boundaries 
of  the  district,  the  number  of  acres  of  land  or  the  number 
of  ov^ners.  No  petition  sufficient  to  confer  jurisdiction  on 
the  county  court  was  ever  filed,  and  the  original  petition 
was  so  defective  as  to  furnish  no  legal  basis  for  amendment. 
Here  a  legal  petition  sufficient  to  confer  jurisdiction  on  the 
county  court,  to  which  no  objection  is  made,  was  filed,  and 
the  court  was  authorized  to  permit  it  to  be  amended.  The 
original  petitioners  signed  a  petition  adopting  the  supple- 
mental petition  as  an  amendment  to  the  original  petition  and 
asking  that  it  should  be  treated  as  such  amendment.  The 
supplemental  petition  similarly  adopted  the  original  petition 
as  a  part  of  the  supplemental  petition,  and  the  court  per- 
mitting the  amendment  to  the  petition  directed  the  two  to- 
gether to  be  regarded  as  the  amended  petition.  If  a  petition 
had  been  prepared  in  duplicate  and  some  of  the  petitioners 
had  signed  one  and  the  rest  another  of  the  duplicates  and 
both  had  been  filed  they  would  have  constituted  a  single 
petition,  and  there  is  no  substantial  difference  in  what  was 
done  here. 

One  of  the  errors  assigned  is  that  the  court  permitted 
the  attorneys  who  represented  the  petitioners  to  represent 
the  commissioners,  but  the  briefs  do  not  indicate  any  ob- 
jection made  or  any  ruling  of  the  court  or  how  the  objec- 
tion arises  on  the  record,  and  the  assignment  will  not  be 
considered. 

An  objection  was  made  to  the  report  of  the  commission- 
ers that  they  did  not  go  upon  and  examine  the  lands  of  the 
district  after  their  appointment.  They  did  not  go  upon  the 
lands  of  the  district  together  after  their  appointment  on 
August  28  before  making  their  report  on  August  31  though 
they  were  within  the  boundaries  of  the  district  during  that 
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time.  Their  report  shows  that  they  did  examine  the  lands 
of  the  district.  There  was  no  occasion  for  an  examination 
so  far  as  informing  themselves  was  concerned.  A  thorough 
and  minute  examination  was  not  required,  for  it  would  have 
added  nothing  to  their  knowledge,  since  they  had  just  com- 
pleted a  thorough  examination  of  the  entire  district.  This 
objection  was  properly  overruled. 

Two  objections  were  made  that  the  boundaries  of  the 
district  do  not  include  all  the  lands  that  will  be  benefited 
by  the  improvement  and  that  they  do  include  lands  that 
will  not  be  benefited.  No  one  who  is  not  benefited  is  ob- 
jecting because  his  land  is  included,  and  the  appellants  can 
not  be  injured  by  the  inclusion  of  any  land  not  benefited  or 
complain  of  it.  There  is  no  requirement  of  the  statute  that 
all  the  lands  which  will  be  benefited  must  be  included  in 
the  district,  for  it  provides  means  for  adding  to  a  district 
lands  which  were  not  included  in  it  but  have  been  benefited 
by  the  work. 

The  appellants  insist  that  the  county  court  of  Mor- 
gan county  had  no  jurisdiction  of  the  petition  because  the 
greater  part  of  the  lands  benefited  are  not  in  Morgan  county 
but  in  Cass  county.  The  statute  provides  that  the  peti- 
tion for  the  organization  of  the  district  may  be  filed  in  the 
county  in  which  the  greater  part  of  the  lands  proposed  to 
be  organized  into  a  drainage  district  shall  lie.  The  number 
of  acres  in  Morgan  county  included  in  the  territory  pro- 
posed to  be  organized  into  the  district  was  2280.5  and  the 
number  in  Cass  county  2183.87.  A  tract  of  40  acres  in 
Cass  county  was  stricken  from  the  petition.  The  greater 
part  of  the  land  was  therefore  in  Morgan  county  and  the 
county  court  of  that  county  had  jurisdiction. 

Judgment  affirmed. 
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(No.  12246. — Reversed  and  remanded.) 
The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  E.  T.  Scott  et  al.  Plaintiffs  in  Error. 

Opinion  Med  October  21,  ipi8, 

1.  Criminal  law — general  rule  as  to  admissibility  of  threats. 
On  a  trial  for  murder,  threats  by  the  defendant  to  commit  the  crime 
are  competent  against  him  as  showing  intention,  but  an  expression, 
to  be  admissible  as  a  threat,  must  be  of  such  a  character  or  be  made 
under  such  circumstances  as  to  indicate  a  hostile  purpose  on  the 
part  of  the  speaker. 

2.  Same — what  statement  by  accused  is  not  admissible.  On  the 
trial  of  a  father  and  son  for  murder  at  a  meeting  of  school  directors 
to  investigate  alleged  ill-treatment  of  other  children  of  the  father, 
a  statement  by  the  latter,  two  days  before  the  meeting,  that  there 
was  "going  to  be  hell  at  the  school  house  when  that  investigation 
took  place,"  should  not  be  admitted  in  evidence. 

3.  Same — when  question  asked  of  witness  for  the  People  is  im- 
proper. Where  a  sister  of  the  deceased  has  testified  to  a  threat  by 
the  defendant,  and  has  stated,  in  answer  to  a  leading  question  by 
defendant's  counsel,  that  she  would  do  anything  she  could  to  see 
the  defendant  convicted,  a  subsequent  question  by  counsel  for  the 
People,  "Now,  you  haven't  any  interest  in  this  case  other  than  to 
sec  the  person  punished  who  murdered  your  brother?"  is  improper, 
both  as  being  leading  and  in  using  the  word  "murdered,"  and  an 
objection  thereto  should  be  sustained. 

4.  Same — when  the  question  as  to  an  intention  to  act  in  self- 
defense  should  be  allowed.  Where  the  defendant  who  did  the  shoot- 
ing has  testified  in  considerable  detail  as  to  the  circumstances  of 
the  shooting,  including  the  assault  upon  his  father  by  the  deceased, 
he  should  be  allowed,  as  against  a  mere  general  objection,  to  an- 
swer the  question,  "You  may  tell  the  jury  whether  or  not  at  any 
time  you  acted  only  what  you  believed  in  your  father's  defense  or 
your  own  defense." 

5.  SAMZ-r-insiruciions  should  not  limit  right  of  self-defense  to 
actual  danger.  On  the  trial  of  a  father  and  son  for  murder,  where 
the  son  shot  the  deceased  after  the  latter  had  knocked  the  father 
down,  instructions  for  the  People  are  erroneous  which  state  that  the 
son  had  no  right  to  shoot  his  father's  assailant  if  the  jury  believed 
from  the  evidence  that  the  blow  struck  by  such  assailant  was  not 
calculated  to  produce  great  bodily  harm. 
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6.  Same — a  son  has  same  right  to  defend  his  father  as  the  lat- 
ter has  to  defend  himself.  A  son  has  the  same  right  to  defend  his 
father  as  the  father  has  to  defend  himself,  and  if  a  person  has  made 
threats  against  the  father  in. case  he  appears  at  a  certain  meeting 
the  son  has  a  right  to  defend  his  father  in  case  of  attack  by  the 
person  making  the  threats,  particularly  where  he  had  at  another 
time  given  the  father  a  severe  beating.  * 

7.  Same — giving  correct  instructions  does  not  cure  error  in  giv- 
ing inconsistent  ones.  Error  in  giving  instructions  incorrectly  lim- 
iting the  right  of  self-defense  to  actual  danger  is  not  cured  by  the 
giving  of  other  instructions  correctly  including  such  apparent  dan- 
ger as  would  govern  a  reasonably  prudent  man  in  the  same  situation. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county ; 
the  Hon.  Chari.es  H.  M1LI.ER,  Judge,  presiding. 

W.  A.  RiTTEN  HOUSE,  and  James  A.  Watson,  for  plain- 
tiffs in  error. 

Edward  J.  Brundage,  Attorney  General,  Clarence  E. 
So  WARD,  State's  Attorney,  and  Edward  C.  Fitch,  for  the 
People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
At  the  March  term,  1918,  of  the  Hardin  county  circuit 
court,  plaintiffs  in  error,  E.  T.  Scott  and  Horatio  Scott, 
were  tried  for  the  killing  of  Claude  Ball  at  Tower  Rock 
school  house,  in  said  county,  on  October  16,  191 6.  The 
jury  returned  a  verdict  finding  E.  T.  Scott  guilty  of  man- 
slaughter and  finding  Horatio  Scott  guilty  of.  murder,  fix- 
ing his  punishment  at  imprisonment  in  the  penitentiary  for 
twenty-five  years.  Motions  for  new  trial  and  in  arrest  of 
judgment  were  overruled  and  judgment  entered  on  the  ver- 
dict as  to  both  plaintiffs  in  error.  They  then  sfted  out  this 
writ  of  error. 

E.  T.  Scott  (called  in  the  record  Tom  Scott)  was  presi- 
dent of  the  board  of  school  directors  of  Tower  Rock  school 
district,  a  country  district  in  said  county.  Horatio  Scott 
(usually  called  in  the  record  Ratio  Scott)  was  his  son.    On 
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the  day  of  the  killing  a  meeting  was  being  held  in  said 
school  house  to  investigate  some  trouble  that  had  arisen  in 
the  school  between  E.  T.  Scott's  children  and  their  teacher. 
Scott  had  invited  the  other  two  directors  and  the  county 
superintendent  of  schools,  Miss  Hattie  Rittenhouse,  to  be 
present  at  this  hearing.  The  teacher  was  A  lady  named 
Mrs.  Ethel  Blakely.  She  seemed  to  have  had  some  difficulty 
with  her  husband  and  at  the  time  of  the  trial  she  called 
herself  "Miss,"  apparently  having  been  divorced  or  sepa- 
rated from  her  husband  between  the  time  she  started  to 
teach  and  the  time  of  the  trial.  Scott's  children  insisted 
that  the  teacher  had  imposed  upon  them  and  had  insulted 
them  in  reprimanding  them  for  their  conduct  in  school  or 
as  to  not  knowing  their  lessons.  Scott  became  indignant 
over  these  charges  and  insisted  on  an  investigation.  The 
deceased,  Claude  Ball,  a  widower,  was  not  a  school  director 
but  had  children  who  were  pupils,  in  the  school.  He  was 
not  invited  by  any  of  the  directors  or  the  county  superin- 
tendent to  attend  the  meeting  but  on  the  day  of  the  hear- 
ing he  appeared  there,  apparently  as  the  champion  of  the 
teacher.  The  meeting  was  held  at  the  school  house  on  Oc- 
tober i6,  1916,  shortly  after  one  o'clock.  School  had  been 
in  session  that  day  and  the  children  were  present  and  most 
of  them  remained  for  the  hearing.  Tom  Scott  was  a  slight 
man  in  stature,  weighing  about  1 14  pounds,  sixty-five  years 
old  at  the  time  of  the  killing,  and  apparently  of  a  very 
sensitive  disposition  and  easily  excited.  The  deceased  was 
about  thirty-five  years  old,  weighing  between  150  and  170 
pounds,  apparently  strong  and  healthy.  Horatio  Scott  was 
not  in  good  health,  as  he  was  suffering  from  a  double 
rupture  and  an  abscess  on  his  left  arm.  The  deceased  had 
lived  for  years  a  near  neighbor  to  the  Scotts  and  about 
three-quarters  of  a  mile  nearer  the  school  house  than  did 
Tom  Scott.  Horatio,  who  was  then  twenty-three  years  of 
age,  apparently  lived  on  the  same  road  on  a  farm  between 
his  father's  home  and  that  of  the  deceased.    It  appears  from 
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the  evidence  that  the  deceased  had  had  trouble  with  Tom 
Scott  some  years  before  and  had  given  him  a  severe  beat- 
ing, but  the  difference  between  them  had  quieted  down  since 
then  and  they  were  apparently  upon  friendly  terms.  The 
deceased  had  made  some  efforts  to  prevent  the  meeting  to 
investigate  the  trouble  between  Scott's  children  and  the 
teacher,  and  in  the  forenoon  of  the  day  of  the  meeting,  as 
the  testimony  for  plaintiffs  in  error  tends  to  show,  he  told 
Tom  Scott  if  he  (Scott)  went  to  the  school  house  that 
afternoon  his  family  had  better  take  a  mule  along  to  haul 
him  home,  and  Scott  testified  that  Ball  at  that  time  displayed 
a  revolver  and  said  to  him  that  he  would  do  witness  worse 
than  he  did  before.  Ball  also  stated  to  one  of  the  directors 
whom  he  was  trying  to  persuade  not  to  attend  the  meeting, 
that  if  old  Tom  (meaning  Tom  Scott)  got  to  kicking  around 
at  the  meeting  he  would  knock  him  down.  At  the  begin- 
ning of  the  interview  between  Tom  Scott  and  Ball  on  the 
morning  of  the  day  of  the  trouble  the  county  superintendent 
was  present  and  heard  part  of  the  conversation  but  left  be- 
fore the  talk  ended.  During  this  talk  Tom  Scott  became 
excited  over  some  question  connected  with  the  trouble  and 
whipped  one  of  his  children  who  was  present. 

The  school  building  is  located  not  far  from  a  country 
church  and  cemetery.  Some  of  tlie  people  who  were  com- 
ing to  the  meeting  met  on  the  steps  of  this  church  before 
they  went  to  the  school  house,  Tom  Scott  among  the  num- 
ber, and  apparently  his  son,  Horatio,  was  also  there.  Ball 
had  been  at  the  school  house  before  that  and  came  up  to  the 
church  and  had  some  conversation  with  Tom  Scott.  Botli 
at  the  conversation  in  the  morning  between  them  and  again 
later.  Ball  said  somebody  had  been  talking  about  the  teacher 
in  an  improper  way.  His  statements  would  lead  to  the  con- 
clusion that  he  thought  someone  had  said  that  the  teacher 
had  been  at  his  house  too  much  and  that  their  relations  had 
not  been  proper.  At  both  times  this  statement  was  made 
by  Ball,  Tom  Scott  said  that  he  had  nothing  to  do  with  that 
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kind  of  talk.  After  the  talk  in  the  morning  Scott  told  his 
family  what  the  deceased  had  threatened  to  do  and  talked 
with  his  son,  Horatio,  about  it,  and  the  son  testified  that  on 
account  of  the  trouble  between  his  father  and  Ball  and  the 
threats  made  that  morning  he  took  his  loaded  revolver  with 
him  to  the  school  house.  As  stated  before,  they  met  shortly 
after  one  o'clock  in  the  school  house.  The  building  was  a 
small  frame  one  about  twenty  feet  wide  and  thirty  feet  long 
and  contained  four  rows  of  double  seats,  the  stove  standing 
in  the  middle  of  the  room.  When  the  three  directors  were 
all  in  the  room,  with  Ball  and  Horatio  Scott  and  two  or 
three  other  grown  people  besides  the  teacher  and  school  chil- 
dren, Tom  Scott  went  to  the  teacher's  desk,  called  the  meet- 
ing to  order  and  took  charge  of  it,  saying,  in  substance,  that 
they  all  knew  why  they  had  met  there ;  that  he  thought  a 
great  wrong  had  been  done  to  his  children  and  he  wanted 
to  see  it  righted;  that  if  his  children  were  in  the  wrong  he 
would  get  a  whip  and  horsewhip  them.  When  he  said  this 
the  teacher  walked  up  towards  him  and  remarked,  "You 
might  as  well  get  your  buggy  whip."  Scott  resented  this 
statement  of  the  teacher's,  and  the  testimony  is  in  conflict 
as  to  just  what  he  said  and  did.  Some  say  that  he  doubled 
his  fist  and  acted  as  if  he  intended  to  strike  her.  The  testi- 
mony is  to  the  effect  that  he  told  her  to  "shut  up,"  and  that 
Ball  came  from  the  back  of  the  room  and  said  to  him,  "You 
would  not  impose  on  a  woman,  would  you  ?"  There  is  tes- 
timony also  to  the  effect  that  when  Ball  came  up  to  Tom 
Scott,  Horatio  Scott  followed  not  far  behind  but  said  noth- 
ing to  Ball.  The  county  superintendent  of  schools.  Miss 
Hattie  Rittenhouse,  and  one  of  the  directors,  J.  M.  Riley, 
told  Ball  and  the  teacher  to  go  back  and  sit  down;  that 
they  were  going  to  settle  the  trouble  quietly,  and  Horatio 
Scott  advised  his  father  to  sit  down  and  keep  still.  Ball 
and  Horatio  Scott  both  returned  to  the  back  part  of  the 
room  and  the  teacher  went  to  the  northeast  corner  of  the 
room  to  quiet  some  children  who  had  become  somewhat  ex- 
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cited  and  were  crying.  Kate  Scott,  a  daughter  of  Tom 
Scott,  was  then  called  on  by  him  and  told  her  story  in  re- 
gard to  the  trouble  with  the  teacher.  At  the  conclusion  of 
her  statement  the  county  superintendent  asked  her  if  that 
was  all  she  had  to  say,  and  she  answered,  '*Yes."  The 
teacher  then  left  the  corner  of  the  room,  came  down  the 
north  aisle  and  said  to  the  girl,  '*You  had  better  go  ahead 
and  tell  some  more  lies."  Tom  Scott  then  jumped  up  in 
the  aisle  and  said  to  the  county  superintendent,  "Miss  Hat- 
tie,  if  you  don't  make  her  shut  her  mouth  I  will  knock  her 
down."  The  evidence  does  not  agree  as  to  how  far  the 
teacher  was  from  Tom  Scott  at  that  time  although  all  agree 
that  there  was  at  least  a  row  of  seats  between  them,  and 
some  of  the  testimony  is  that  they  were  eight  feet  apart 
There  is  some  testimony,  also,  to  the  effect  that  Tom  Scott 
doubled  his  fist.  At  about  this  tim.e  Ball  came  up  behind 
Tom  Scott  and  struck  him  behind  the  left  ear,  knocking  him 
over  and  down  between  the  seats.  The  weight  of  the  evi- 
dence is  that  he  struck  rather  than  pushed  him,  and  the  evi- 
dence tends  to  show  that  there  was  a  bruise  on  Scott's  ear 
and  blood  on  the  ear  and  jaw. 

Just  after  Horatio  Scott  had  told  his  father  that  he 
ought  to  sit  down  and  keep  quiet  and  others  had  told  Ball 
that  he  should  go  back  and  have  the  matter  settled  quietly, 
Tom  Scott  apparently  quieted  down  but  said  to  his  son, 
"Ratio,  be  ready  when  the  time  comes."  Immediately  after 
Ball  pushed  or  knocked  Tom  Scott  down  between  the  seats 
Horatio  Scott  came  up  behind  Ball  with  a  drawn  revolver 
and  began  to  fire  at  him.  Ball  apparently  turned  toward 
him  and  received  one  bullet  in  the  corner  of  the  mouth  and 
another  in  his  left  breast,  this  being  the  fatal  wound.  He 
was  also  wounded  in  his  hands.  Ball  and  Horatio  Scott 
engaged  in  a  struggle,  during  which  another  revolver  shot 
was  fired  and  the  revolver  was  knocked  to  the  floor.  The 
struggle  continued  until  the  cloak  room  wts  reached,  at  the 
east  end  of  the  building,  when  Ball  sank  to  his  knees  and 
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died  shortly  after.  There  is  some  testimony  on  the  part  of 
the  People  that  after  some  of  the  shots  were  fired  Tom  Scott 
took  part  in  the  struggle.  There  is  also  testimony  on  be- 
half of  the  defense  by  Horatio  Scott  and  his  sister  that  Ball 
about  the  time  of  the  first  shot,  or  a  little  before, — ^just  after 
the  f atlier  fell  between  the  seats, — threw  his  hand  to  his  hip 
pocket.  Horatio  Scott  testified  that  he  saw  a  revolver  in 
Ball's  hip  pocket  before  they  went  into  the  school  room  and 
that  he  knew  he  had  one  there.  There  is  testimony,  also, 
by  witness  Shipp  that  Horatio  asked  him  before  they  went 
into  the  school  room  if  he  had  seen  the  butt  end  of  a  re- 
volver in  Ball's  hip  pocket,  and  witness  replied  in  the  nega- 
tive. One  of  the  coroner's  jury  (the  inquest  was  held  sev- 
eral hours  aftei\  the  killing)  testified  that  he  found  a  re- 
volver in  Ball's  hip  pocket  at  the  time  of  the  inquest,  with 
a  handkerchief  over  it,  which  made  it  quite  hard  to  get  the 
revolver  out  of  the  pocket. 

We  think  the  weight  of  the  testimony  tends  to  show  that 
Tom  Scott  took  no  part  in  the  physical  struggle  at  the  time 
of  the  shooting ;  that  he  was  down  between  the  seats  until 
the  third  shot  was  fired,  or  about  that  time,  and  that  when 
he  got  up  he  did  not  go  near  the  other  two  men.  He  tes- 
tified that  when  he  said,  "Ratio,  be  ready  when  the  time 
comes,"  he  meant  to  tell  his  son  to  be  ready  if  Ball  jumped 
on  him;  tliat  Horatio  should  take  him  off.  We  find  no 
testimony  in  the  record  to  indicate  that  Tom  Scott  was  the 
physical  aggressor  or  attempted  to  approach  the  teacher  or 
the  deceased  to  provoke  a  controversy  before  the  shooting. 
The  evidence  tends  to  show  that  the  teacher  on  both  occa- 
sions approached  Tom  Scott,  and  that  the  deceased  ap- 
proached Scott  rather  than  that  Scott  approached  him.  The 
theory  of  the  State  on  the  trial  was,  and  is  here  in  the  briefs, 
that  the  deceased,  in  trying  to  prevent  the  investigation,  was 
striving  to  avert  trouble  in  the  school  and  was  acting  for 
the  peace  and  good  will  of  the  community ;  that  he  pushed 
or  struck  Tom  Scott  to  prevent  his  threatened  assault  upon 
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the  teacher,  and  that  the  two  plaintiffs  in  error  went  to  the 
meeting  expecting  and  prepared  for  trouble ;  that  Tom  Scott 
deliberately  provoked  Ball's  attack  and  that  the  Scotts  were 
the  real  aggressors.  Counsel  for  plaintiffs  in  error  contend 
that  it  is  clear  from  the  evidence  that  the  teacher  intended 
to  provoke  the  excitable  Tom  Scott  so  that  her  champion, 
Ball,  could  interfere ;  that  the  teacher  and  Ball  were  the  in- 
tentional aggressors  all  the  way  through  the  trouble;  that 
the  plaintiffs  in  error  never  tried  to  start  any  quarrel  with 
either  of  them ;  that  at  the  time  Tom  Scott  threatened  to 
strike  the  teacher  he  was  eight  feet  away  from  her,  with  a 
double  row  of  seats  between  them ;  that  no  violence  was  at- 
tempted to  be  committed  by  anyone  until  after  Tom  Scott 
was  struck  down  by  Ball,  and  that  Horatio  Scott  did  the 
shooting  to  defend  his  father  from  what  he  thought  was 
extreme  injury  and  to  save  his  own  life,  fearing  that  Ball 
was  about  to  draw  his  revolver,  and  thinking  when  he  fired 
the  first  shot  that  it  was  his  own  life  or  Ball's  that  must  end 
the  struggle;  that  his  actions  were  purely  in  self-defense; 
that  the  jury  were  misled  by  improper  remarks  by  the  court, 
the  admission  of  improper  evidence  and  the  refusal  to  admit 
proper  evidence  on  behalf  of  plaintiffs  in  error;  that  the 
court  erred  in  the  giving  and  refusing  certain  instructions; 
that  the  evidence  is  not  sufficient  to  support  the  verdict  of 
guilt  as  to  Tom  Scott  as  to  any  crime,  and  that  if  any  crime 
was  committed  by  Horatio  Scott  it  could  not  have  been  any 
higher  degree  of  homicide  than  manslaughter. 

The  evidence  in  the  record  as  to  just  what  took  place  at 
the  crucial  time  of  this  homicide  is  sharply  conflicting  on 
certain  points.  Counsel  for  plaintiffs  in  error  insist  that  the 
evidence  for  the  State  bearing  most  strongly  against  them 
comes  from  prejudiced  witnesses,  especially  the  evidence  of 
director  Riley  and  his  children;  that  the  evidence  tends 
strongly  to  show  that  Riley  had  coached  his  children  as  to 
the  story  they  were  to  tell,  and  that  therefore  their  testi- 
mony is  unreliable  on  certain  crucial  points,  particularly  as 
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to  plaintiffs  in  error  being  the  aggressors,  as  to  whether 
Ball  struck  or  pushed  Tom  Scott  at  the  time  he  fell  between 
the  seats,  and  as  to  whether  Ball  made  any  motion  towards 
his  hip  pocket  just  before  the  first  shot  was  fired.  We  are 
not  prepared  to  say  that  the  record  is  of  such  a  nature  as 
to  indicate  that  any  witnesses,  either  for  the  State  or  the 
plaintiffs  in  error,  have  testified,  knowingly  and  willfully, 
falsely.  In  a  case  of  this  kind  some  witnesses  may  have 
their  testimony  unconsciously  colored  because  of  their  rela- 
tions to  the  accused  or  the  deceased.  At  the  time  of  this 
trouble  things  were  happening  so  rapidly  that  it  is  not  at  all 
strange  that  some  of  the  eye-witnesses  testified  somewhat 
differently  as  to  certain  acts  or  statements  of  the  partici- 
pants. Furthermore,  the  witnesses  were  not  all  located  at 
such  points  that  they  could  all  see  equally  well  what  was 
being  done.  The  evidence  was  of  such  a  nature  that  the 
rulings  as  to  the  admission  and  exclusion  of  evidence  and 
the  giving  and  refusing  of  instructions  should  have  been  ac- 
curate in  order  not  to  mislead  the  jury. 

Counsel  for  plaintiffs  in  error  argue  that  the  court  erred 
in  admitting  the  statement  of  witness  Marion  Palmer  that 
on  Saturday,  just  before  the  Monday  on  which  the  killing 
occurred,  Tom  Scott  stopped  at  witness'  house  on  his  way  to 
town  and  a  conversation  arose  with  reference  to  the  inves- 
tigation that  was  to  take  place  at  the  school  house.  After 
the  question  had  been  asked  in  several  different  ways  by 
the  State  and  objection  sustained  by  the  court,  this  question 
was  finally  asked  of  the  witness  by  counsel  for  the  State : 
"Well,  in  connection  with  that  conversation  in  which  you 
say  that  he  said  Claude  Ball  was  taking  sides  with  the 
teacher,  I  will  ask  you  if  he  didn't  say,  and  I  ask  permis- 
sion of  the  court  to  refresh  his  recollection,  'There  is  going 
to  be  hell  at  the  school  house  when  that  investigation  took 
place.'  "  Over  objection  this  question  was  allowed  to  be  an- 
swered, and  the  witness  answered  by  saying  that  that  state- 
ment had  been  made  by  Tom  Scott.    After  the  witness  had 
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been  cross-examined  at  some  length  by  counsel  for  plain- 
tiffs in  error  on  the  subject  of  the  conversation  a  motion 
was  made  to  exclude  the  evidence,  and  the  court  overruled 
the  motion,  stating  that  the  remark  was  not  made  towards 
the  deceased,  but  ''the  evidence  was  admitted  for  whatever 
probative  force  it  may  have  as  to  showing  the  condition  of 
mind  of  plaintiff  in  error  Tom  Scott."  It  is  most  earnestly 
insisted  by  counsel  for  plaintiffs  in  error  that  not  only  was 
the  evidence  improper,  but  tliat  this  remark  of  the  court 
was  very  prejudicial  to  plaintiffs  in  error,  as  indicating  to 
the  jury  that  the  court  believed  that  Tom  Scott  was  excited 
and  angry  two  days  before  the  killing  and  that  there  was 
evidence  showing  he  went  to  the  school  house  on  Monday 
for  the  purpose  of  taking  Ball's  life. 

The  general  rule  is  that  threats  to  commit  the  crime  for 
which  the  accused  is  on  trial  are  competent  as  evidence 
against  him  upon  the  question  whether  he  in  fact  commit- 
ted it,  as  showing  intention.  An  expression,  to  be  admis- 
sible as  a  threat,  must  be  of  such  character  or  made  under 
such  circumstances  as  to  indicate  a  hostile  purpose  on  the 
part  of  the  speaker.  The  language  used,  or  the  circum- 
stances under  which  used,  must  be  broad  enough  to  include 
the  injured  person  within  its  terms,  but  threats,  even  against 
third  persons,  may  be  admissible  where  the  connection  be- 
tween them  and  the  deceased  is  such  that  under  certain  cir- 
cumstances the  threats  would  import  harm  to  or  hostility 
toward  the  deceased.  (13  R.  C.  L.  924;  6  Ency.  of  Evi- 
dence, 710.)  The  general  rule  also  is,  that  a  threat  by  the 
accused  to  kill  or  injure  a  person  other  than  the  deceased, 
or  a  mere  idle  threat  of  a  general  nature  not  directed  to  any 
particular  person,  is  not  admissible  to  show  malice  towards 
the  deceased.  (21  Cyc.  891.)  On  this  point,  in  Bird  v. 
United  States,  180  U.  S.  356,  the  court,  in  discussing  this 
question,  said  (p.  360)  :  "The  particular  violence  threatened 
was  not  against  the  deceased  but  against  another  member 
of  the  party,"  and  it  was  held  that  under  the  circumstances 
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in  that  case  the  evidence  of  the  threat  was  wrongly  admit- 
ted. "To  make  threats  admissible  there  must  be  some  kind 
of  individuation,  showing  that  the  person  injured  was  in 
some  sense  within  the  scope  of  the  threats."  (2  Wharton 
on  Crim.  Evidence, — loth  ed. — 1504.)  In  Palmer  v.  Peo- 
ple, 138  111.  356,  it  was  testified  that  the  accused,  two  days 
before  the  homicide,  on  passing  one  N.,  who  had  been  a  con- 
stable, had  remarked  to  the  witness,  "N.  aims  to  arrest  me ;" 
that  the  accused  then  drew  a  revolver  from  his  pocket,  say- 
ing, "If  he  tries  to  arrest  me  he  will  hear  from  this."  It 
was  held  in  that  case  that  the  statements  of  the  accused  were 
proper  evidence  as  tending  to  show  general  malice  against 
any  officer  who  might  attempt  to  arrest  him,  and,  taken  in 
connection  with  his  exhibition  of  a  deadly  weapon,  showed 
his  animus  and  tended  to  show  a  resistance  to  the  arrest 
he  expected.  This  evidence  did  not  tend  to  support  the  is- 
sues involved  in  this  case  and  should  not  have  been  admitted. 

In  this  connection  it  is  appropriate  to  discuss  the  refusal 
of  the  trial  court  to  give  an  instruction  asked  by  plaintiffs 
in  error  to  the  effect  that  the  verbal  statements  of  a  defend- 
ant should  be  received  by  the  jury  with  great  caution,  as 
that  kind  of  evidence  is  subject  to  imperfection  and  mis- 
take; that  the  defendant  may  have  been  misinformed  or 
may  not  have  clearly  expressed  his  meaning  or  the  witness 
may  have  misunderstood  him,  and  it  sometimes  happens  that 
a  witness,  by  unintentionally  altering  a  few  of  the  expres- 
sions really  used,  gives  an  effect  to  the  statements  of  a  de- 
fendant completely  at  variance  with  what  the  defendant  did 
actually  say,  but  it  is  the  province  of  the  jury  to  weigh  such 
evidence  and  to  give  it  the  consideration  to  which  it  is  en- 
titled, in  the  light  of  all  the  other  evidence  in  the  case.  This  . 
instruction  was  properly  refused  by  the  court. 

Counsel  for  plaintiffs  in  error  further  argue  that  the 
court  erred  in  permitting  Elsie  Burris  to  answer  an  im- 
proper question.  She  was  a  sister  of  the  deceased,  living 
with  her  husband  a  short  distance  from  Ball.     She  testi- 
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fied  that  she  visited  Tom  S(!ott*s  house  on  the  morning  be- 
fore the  killing,  and  that  in  her  presence  he  said  there  was 
trouble  between  the  teacher  and  his  girls  and  that  Ball  had 
taken  the  part  of  the  teacher;  that  he  was  going  to  have 
the  trouble  settled  if  somebody's  life  was  lost.  On  cross- 
examination  she  stated,  in  answer  to  a  leading  question  by 
coimsel  for  plaintiffs  in  error,  that  she  would  do  anything 
she  could  to  see  plaintiffs  in  error  convicted.  On  re-direct 
examination  counsel  for  the  People  asked  her,  "Now,  you 
haven't  any  interest  in  this  case  other  than  to  see  the  person 
punished  who  murdered  your  brother?"  This  question  was 
objected  to  and  the  objection  was  overruled,  and  she  an- 
swered, '*This  is  all  the  interest  I  have."  It  is  argued  by 
counsel  for  plaintiffs  in  error  that  the  fact  that  the  court 
allowed  this  question  to  be  asked  and  answered  in  that  form 
would  certainly  lead  the  jury  to  believe  that  the  trial  judge 
believed  that  those  doing  the  killing  were  guilty  of  murder. 
Counsel  for  the  State  concede  in  their  argument  that  the 
word  "murdered"  should  not  have  been  used  in  this  ques- 
tion, but  insist  that  the  general  rule  is  that  an  objection  to 
the  admission  of  evidence  must  be  specific;  (Chicago  and 
Eastern  Illinois  Railroad  Co.  v.  Wallace,  202  111.  129;  Stone 
V.  Great  Western  Oil  Co.  41  id.  85;)  that  if  the  objection 
to  the  use  of  the  word  "murdered"  had  been  made  by  coun- 
sel for  plaintiffs  in  error  the  form  of  the  question  could 
have  been  changed.  Not  having  made  that  specific  objec- 
tion on  the  trial  below  counsel  argue  it  cannot  be  made  here. 
The  objection  to  this  question  should  have  been  sustained. 
Counsel  for  plaintiffs  in  error,  further  earnestly  argue 
that  the  court  erred  in  refusing  to  allow  plaintiff  in  error 
Horatio  Scott  to  answer  a  certain  question  as  to  whether 
his  acts  were  done,  as  he  believed,  in  his  father's  or  in  his 
own  defense.  To  understand  better  the  nature  of  this  ques- 
tion it  may  be  well  to  state,  briefly,  the  substance  of  Horatio 
Scott's  testimony  before  the  question  was  asked  him.  After 
stating  that  he  saw  Ball  start  towards  his  father  with  his  fist 
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drawn  to  strike  him,  and  that  witness  was  close  to  Ball,  he 
continued :  "I  was  intending  to  protect  my  father.  When 
I  got  near  Claude  he  turned  and  wheeled  towards  me.  He 
throwed  his  right  hand  in  his  hip  pocket.  He  turned  as 
quick  as  he  could.  I  thought  it  was  my  life  or  his.  I  don't 
know  how  many  shots  I  fired.  I  fired  as  fast  as  I  could. 
He  grabbed  my  right  hand  witli  his  left  and  kinda  went 
down  on  one  knee.  He  throwed  his  right  hand  toward  his 
hip  pocket  again.  He  kept  trying  to  get  my  gun  and  his 
and  I  kept  trying  to  keep  him  from  it  until  it  was  dis- 
charged. I  don't  know  what  direction  the  last  ball  went. 
We  were  both  struggling  for  the  revolver  and  it  was 
knocked  out  of  my  hand  pretty  soon.  He  got  on  his  feet 
then  and  tried  to  get  his  gun.  I  tried  to  keep  him  from  it. 
I  got  him  by  the  throat  with  the  right  hand.  He  caught 
me  by  the  right  wrist.  He  kept  backing  until  we  got  in  the 
cloak  room.  He  kicked  at  me  three  or  four  times  and  tried 
to  get  his  hand,  and  I  held  his  hand  until  he  sank  down.  I 
turned  immediately  and  walked  out.  I  didn't  have  any  ill- 
feeling  against  him  or  any  desire  to  kill  him."  Then  the 
following  question  was  put  to  him  by  his  counsel :  "You 
may  tell  the  jury  whether  or  not  at  any  time  you  acted 
only  what  you  believed  in  your  father's  defense  or  your 
own  defense."  Counsel  for  the  People  made  a  general  ob- 
jection to  the  question,  and  the  objection  was  sustained  by 
the  court.  It  is  now  argued  that  the  court  erred  in  refus- 
ing to  allow  this  question  to  be  answered. 

Counsel  for  the  State  argue  that  the  objection  was  prop- 
erly sustained  because  the  question  was  leading.  No  such 
suggestion  was  made  at  the  time  the  question  was  asked — 
simply  a  general  objection — and  the  general  objection  was 
sustained.  It  is  also  insisted  by  counsel  for  the  State  that 
the  question  was  not  in  proper  form  in  other  respects ;  that 
the  question  should  have  been,  in  substance,  whether  he  be- 
lieved he  was  acting  in  defense  of  his  life  or  his  father's 
life  or  defense  against  great  bodily  harm  to  one  of  them; 
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that  the  question  as  asked  would  include  a  defense  as  to  any 
trivial  injury  against  either  of  them.  There  would  be  much 
force  in  this  last  argument  if  that  specific  objection  had 
been  made  at  the  time  the  question  was  asked.  In  Wallace 
V.  United  States,  162  U.  S.  466,  the  court  said:  "It  has 
often  been  decided  that  where  the  intent  is  a  material  ques- 
tion the  accused  may  testify  in  his  own  behalf  as  to  what 
his  intent  was  in  doing  the  act.  ♦  *  *  Granting  that  the 
jury  would  have  been  justified  in  finding  that  Wallace's  in- 
tention in  going  for  the  gun  and  returning  with  it  as  he 
did  was  to  inflict  bodily  harm  on  Zane  if  he  did  not  leave, 
still  the  presumption  was  not  an  irrebuttable  one,  and  it  was 
for  the  jury  to  say  whether  Wallace's  statement  that  he  pro- 
cured the  gun  only  for  self -protection  was  or  was  not  true, 
and  if  they  believed  from  the  evidence  that  this  was  true 
and  that  the  killing  was  under  reasonable  apprehension  of 
imminent  peril,  then  it  was  for  the  jury  to  determine,  under 
all  the  facts  and  circumstances,  w-hether  Wallace  had  com- 
mitted the  ofl:ense  of  manslaughter  rather  than  that  of  mur- 
der, if  he  could  not  be  excused  altogether."  This  court  in 
Wohlford  V.  People,  148  111.  296,  quoted  with  approval  from 
Thurston  v.  Cornell,  38  N.  Y.  281,  the  following:  ''The 
law  is  now  well  settled,  under  the  rule  admitting  parties  to 
testify  in  their  own  behalf,  that  where  the  character  of  the 
action  depends  upon  the  intent  of  the  party,  it  is  competent, 
when  that  party  is  a  witness,  to  inquire  of  him  what  his 
intention  was."  (See  to  the  same  effect,  4  Elliott  on  Evi- 
dence, sec.  3041;  Los  Angeles  v.  McCollum,  23  L.  R.  A. 
(N.  S.)  378,  and  cases  cited  in  note  on  page  388.)  It  is 
practically  conceded  by  counsel  for  the  State  that  the  ques- 
tion was  proper  but  they  contend  that  it  was  harmless  error 
to  refuse  to  allow  it  to  be  answered  because  the  witness 
answered  other  questions  which  covered  the  same  ground. 
We  have  read  the  record  as  to  this  argument  and  do  not 
concur  that  the  substance  of  this  question  was  practically 
covered  by  the  other  answers.     While  the  question  would 
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have  been  in  better  form  if  it  had  been  so  worded  as  to 
cover  "defense  of  himself  or  his  father  from  severe  or  fatal 
bodily  injury,"  we  think  it  was  error  to  sustain  the  objec- 
tion to  it  in  the  form  that  it  was  asked,  although  if  the 
specific  objection  now  raised  to  it  had  been  raised  at  that 
time  the  proper  practice  would  have  been  for  counsel  for 
plaintiffs  in  error  to  change  their  question  so  as  to  obvi- 
ate the  objection. 

Counsel  for  plaintiffs  in  error  further  argue  that  in- 
structions 45  and  46  given  for  the  People  were  erroneous. 
These  instructions  stated  at  length  and  in  some  detail  that 
if  the  jury  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  blow  given  to  defendant  Tom  Scott  by  the 
deceased  was  not  calculated  to  produce  great  bodily  harm, 
then  and  in  that  case  defendant  Horatio  Scott  had  no  right 
to  assault  the  deceased  with  a  deadly  weapon.  It  is  argued 
by  counsel  for  plaintiffs  in  error  that  these  instructions  in 
effect  told  the  jury  that  if  they  believed  the  blow  given  Tom 
Scott  was  not  calculated  to  produce  great  bodily  harm,  then 
the  defendant  Horatio  Scott  had  no  right  to  assault  the 
deceased  with  a  deadly  weapon;  that  they  permitted  the 
jury  to  determine  this  fact  in  the  light  of  all  the  evidence 
in  the  case,  when  they  could  coolly  pass  upon  the  evidence 
introduced;  that  they  took  away  from  Horatio  Scott  the 
right  to  judge  from  appearances  as  they  existed  at  the  time 
of  the  killing  whether  he  or  his  father  was  in  danger  of 
great  bodily  harm  from  Ball  at  the  time  Horatio  Scott  fired 
the  shots.  There  can  be  no  question,  under  repeated  hold- 
ings of  this  court,  that  actual  and  positive  danger  is  not  in- 
dispensable to  justify  self-defense.  If  one  is  pursued  or 
assaulted  in  such  a  way  as  to  induce  in  him  a  reasonable 
and  well  founded  belief  that  he  is  actually  in  danger  of 
losing  his  life  or  of  receiving  great  bodily  harm,  under  the 
influence  of  such  apprehension  he  will  be  justified  in  defend- 
ing himself  whether  the  danger  is  real  or  only  apparent.  A 
man,  when  threatened  with  danger,  must  determine  from 
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appearances  and  the  actual  state  of  things  surrounding  him 
as  to  the  necessity  of  resorting  to  self-defense,  and  if  he 
acts  from  reasonable  and  honest  convictions  he  will  not  be 
held  responsible  criminally  for  a  mistake  as  to  the  extent 
of  the  actual  danger,  where  other  judicious  men  would  have 
been  alike  mistaken.  Campbell  v.  People,  i6  111.  17;  En- 
right  V.  People,  155  id.  32 ;  People  v.  McGinnis,  234  id.  68 ; 
People  V.  Jones,  241  id.  482 ;  People  v.  Simpson,  270  id. 
540;  People  y\  Sinnot,  274  id.  184. 

Counsel  for  the  State  agree  that  if  the  construction 
urged  by  counsel  for  plaintiffs  in  error  be  the  proper  one 
to  be  placed  upon  these  instructions  both  were  erroneous. 
There  is  merit  in  the  argument  of  counsel  for  plaintiffs  in 
error  that  such  construction  might  have  been  placed  on 
these  instructions  by  the  jury.  Counsel  for  the  State  fur- 
ther argue  that  if  such  construction  could  be  placed  upon 
these  instructions  they  would  have  still  been  harmless  be- 
cause of  the  other  instructions  that  were  given  both  for  the 
People  and  plaintiffs  in  error,  which  set  out  the  rule  of  law 
on  this  question  correctly ;  that  even  though  instructions  45 
and  46,  standing  alone,  might  have  made  the  jury  consider 
themselves  justified  in  finding  plaintiffs  in  error  guilty  if 
the  jury  themselves  considered  that  there  was  actually  no 
danger  of  loss  of  life  or  of  great  bodily  injury,  and  that  the 
killing  was  unnecessary,  irrespective  of  what  Horatio  Scott 
believed  at  the  time  he  fired  the  shots,  still  these  instructions 
were  not  prejudicial  because  they  did  not  stand  alone;  that 
in  no  less  than  seven  different  instructions  the  jury  were 
instructed  that  the  accused  had  the  right  to  act  upon  the  ap- 
pearance of  danger  and  upon  his  belief  of  what  was  neces- 
sary to  save  himself  or  another  from  death  or  great  bodily 
harm,  even  though  such  danger  was  not  real  but  only  ap- 
parent. This  court  held  in  Bnright  v.  People,  supra,  that 
an  instruction  which  limits  the  right  of  self-defense  in  the 
prosecution  of  murder  to  actual  danger  is  not  rendered 
harmless  by  giving,  at  the  request  of  the  accused,  instruc- 
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tions  stating  the  law  correctly,  and  the  rule  as  laid  down 
by  this  court  is  to  the  effect  that  when  two  inconsistent  in- 
structions are  given  to  the  jury  on  the  same  subject,  one 
laying  down  the  law  correctly  will  not  cure  an  error  in  the 
other  instruction  stating  it  incorrectly,  for  the  jury  might 
be  easily  misled  as  to  what  the  law  was,  not  knowing  which 
instruction  to  follow.  (People  v.  Novick,  265  111.  436; 
People  V.  Dettmering,  278  id.  580.)  The  giving  of  these 
instructions,  worded  as  they  were,  was  prejudicial  to  plain- 
tiffs in  error. 

Counsel  for  plaintiffs  in  error  argue  that  the  court  erred 
in  giving  instruction  23  for  the  People,  insisting  that  it  as- 
sumes that  plaintiffs  in  error  were  the  assailants,  and  that 
it  is  objectionable  for  the  same  reason  that  somewhat  simi- 
lar instructions  were  held  objectionable  in  Pilippo  v.  People, 
224  111.  212,  and  Foglia  v.  People,  229  id.  286.  On  the  rec- 
ord as  it  is  before  us  here  we  think  that  instructions  which 
assumed  that  plaintiffs  in  error  were  the  assailants  would 
be  misleading  and  should  not  be  given,  although  it  is  in- 
sisted by  counsel  for  the  State  that  the  evidence  tends  to 
show  that  plaintiffs  in  error  were  the  assailants,  in  that  Tom 
Scott  was  starting  to  assault  the  teacher  and  that  Ball  inter- 
fered and  struck  him  to  prevent  that  assault.  We  think  this 
theory  of  the  State  is  not  borne  out  by  the  record.  Even  if 
the  record  does  tend  to  show  that  Tom  Scott  was  doubling 
his  fist  and  had  said  to  the  county  superintendent,  "If  you 
don't  make  her  shut  her  mouth  FU  knock  her  down,"  we 
think  the  evidence  shows  that  Tom  Scott  was  not  at  that 
time  where  he  could  have  enforced  his  threat  immediately, 
or  in  a  position  that  would  justify  the  deceased,  in  defense 
of  the  teacher's  safety,  in  knocking  him  down.  While  we 
think  this  instruction  was  misleading  in  the  regard  insisted 
upon,  we  do  not  think  it  is  so  misleading  as  to  justify  a 
reversal  on  this  ground,  alone.  However,  we  think  the  in- 
struction could  have  been  worded  differently,  so  as  not  to 
assume  that  plaintiffs  in  error  were  the  original  assailants. 

284-31 


Digitized  by 


Google 


482  The  People  v.  Scott.  [284  IlL 

Counsel  for  plaintiffs  in  error  further  argue  that  the  in- 
structions given  for  the  People  as  to  explaining  the  mean- 
ing of  the  phrase  "reasonable  doubt"  were  misleading  in  the 
same  way  that  similar  instructions  were  misleading  which 
were  criticised  in  People  v.  Wallace,  279  111.  139.  This 
court  has  repeatedly  criticised  the  giving  of  numerous  in- 
structions on  the  question  of  reasonable  doubt.  (Cunning- 
ham  V.  People,  210  111.  410;  People  v.  Warren,  259  id.  213 ; 
People  V.  Wallace,  supra;  People  v.  Snyder,  279  111.  435; 
also  see  on  this  subject  the  reasoning  in  Johnson  v.  People, 
202  111.  53,  and  the  cases  there  cited.)  Under  the  doctrine 
laid  down  in  tliese  decisions  the  giving  of  numerous  and 
complicated  instructions  on  reasonable  doubt  is  apt  to  be 
misleading  rather  than  helpful  to  the  jury  and  therefore  the 
giving  of  them  should  be  condemned,  but  we  are  of  the 
opinion  that  they  were  not  so  misleading  in  this  case  as  to 
require  a  reversal  on  that  ground,  alone. 

Certain  other  instructions  are  criticised,  but  the  defects, 
if  any,  are  not  of  such  character  as  to  justify  an  extended 
consideration  here. 

We  have  now  discussed  all  the  serious  questions  raised 
by  counsel  in  their  briefs  as  to  the  errors  complained  of. 
It  is  practically  conceded  by  counsel  for  the  State  that  er- 
rors were  committed,  but  it  is  argued  that  they  were  not 
of  such  nature  that  this  verdict  ought  to  be  set  aside  be- 
cause of  them.  (People  v.  McCann,  247  III.  130;  People 
V.  Cleminson,  250  id.  135 ;  People  v.  Murphy,  276  id.  304; 
People  V.  Halpin,  276  id.  363 ;  People  v.  O'Brien,  277  id. 
305.)  It  is  true  that  this  court  has  often  laid  down  the 
rule,  in  accordance  with  the  reasoning  of  tlie  opinions  just 
cited,  that  errors  will  not  always  reverse  in  a  criminal  case 
where  the  evidence  is  of  such  a  nature  as  to  cause  the  court 
to  believe  that  the  jury,  acting  on  reasonably  competent  evi- 
dence and  under  proper  rulings  and  instructions,  could  have 
reached  no  other  conclusion  than  that  of  the  guilt  of  the 
accused ;  that  a  judgment  ought  not  to  be  reversed  for  such 
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errors  in  order  that  a  better  record  free  from  these  errors 
could  be  made  in  another  trial.  The  difficulty,  of  course, 
comes  in  applying  tliis  general  rule  to  the  particular  facts 
of  the  individual  case.  There  can  be  no  question,  when  the 
evidence  on  material  points  at  issue  is  conflicting,  that  the 
instructions  or  rulings  as  to  the  law  should  apply  the  law 
applicable  to  the  facts  with  accuracy.  In  a  case  of  this 
kind,  growing  out  of  a  dispute  that  caused  the  calling  of 
the  meeting  of  the  directors  at  the  school  house,  beyond 
question  much  feeling  must  have  been  aroused  in  the  neigh- 
borhood, and  different  witnesses  were  liable  to  become,  in 
a  measure,  unconsciously  partisan  with  reference  to  their 
testimony.  The  evidence,  as  already  stated,  was  sharply 
conflicting  upon  some  of  the  material  questions  as  to  who 
were  the  aggressors  in  the  conflict  in  the  school  house  and 
whether  there  was  any  ground  in  the  evidence  to  justify  Ho- 
ratio Scott  in  shooting  Ball.  The  jury  evidently  did  not  be- 
lieve that  there  was  any  premeditated  design  on  the  part  of 
Tom  Scott  to  take  the  life  of  the  deceased  or  that  he  had 
gone  to  the  school  house  that  afternoon  with  that  purpose 
in  mind  or  the  verdict  against  him  would  have  been  for 
murder  instead  of  manslaughter.  The  law  is  that  Horatio 
Scott  had  tlie  same  right  to  defend  his  father  as  his  father 
would  have  had  to  defend  himself.  (People  v.  Porte,  269 
111-  505- )  It  is  clear,  also,  that  the  law  of  self-defense,  in 
view  of  the  threats  that  the  evidence  tends  to  show  had  been 
made  against  the  father  by  Ball  and  in  the  light  of  the  fact 
that  Ball  had  severely  beaten  the  elder  Scott  some  years 
before,  would  justify  Horatio  Scott  in  trying  to  defend  his 
father.  (See  Adams  v.  People,  47  111.  376,  and  the  rea- 
soning of  the  authorities  cited  in  Wallace  v.  United  States, 
supra.)  This  being  so,  and  the  evidence  of  the  guilt  of  both 
plaintiffs  in  error  on  the  points  at  issue  being  so  close  and 
in  such  conflict,  it  cannot  be  said  that  the  giving  of  some 
of  the  instructions  already  discussed  on  the  question  of  self- 
defense  were  not  of  such  a  misleading  character  as  to  have 
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prejudiced  the  jury.  Taken  in  connection  with  the  other 
errors  heretofore  considered,  we  think  the  plaintiffs  in  er- 
ror did  not  have  such  a  fair  and  impartial  trial  as  to  jus- 
tify this  court  in  affirming  tlie  judgment. 

The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


(No.  1 1952. — Decree  affirmed.) 

Edward  A.  Mechling,  Plaintiff  in  Error,  vs.  Henry  F. 

Meyers  et  al.  Defendants  in  Error. 

Opinion  filed  October  21,  ipi8, 

1.  Minors — courts  of  equity  are  charged  with  duty  of  protect- 
ing interests  and  property  of  minors.  Whenever  the  personal  or 
property  rights  of  an  infant  are  involved  in  a  proceeding  in  equity 
the  court  must  appoint  a  guardian  ad  litem,  but  the  duty  of  the 
court  does  not  end  with  such  appointment,  as  the  minor  is  in  legal 
contemplation  the  ward  of  the  court  and  the  latter  is  charged  with 
the  duty  of  protecting  the  interests  and  property  of  the  minor. 

2.  Partition — the  primary  object  of  partition.  The  primary 
object  of  partition  is  to  enable  those  who  own  property  in  com- 
mon to  sever  their  interests,  so  that  each  one  may  take  possession 
of  and  enjoy  and  improve  his  separate  estate  at  his  own  pleasure 
and  convenience. 

3.  Same — when  court  should  decline  to  decree  partition  because 
injurious  to  minor  defendant.  The  right  of  a  tenant  in  common 
of  a  remainder  which  is  subject  to  an  unexpired  life  estate  to  com- 
pel partition  even  though  there  is  a  minor  co-tenant  is  limited,  un- 
der section  i  of  the  Partition  act,  to  cases  where  actual  partition 
of  the  property  can  be  made,  and  if  partition  cannot  be  made  and 
a  sale  of  the  property  will  result  injuriously  to  the  interests  of  the 
minor  the  court  should  decline  to  decree  partition. 

4.  Same — extent  to  which  section  i  of  Partition  act  gives  an 
imperative  right  to  partition.  Section  i  of  the  Partition  act  must 
be  construed  as  giving  an  imperative  right  to  partition  only  in  cases 
where  actual  partition  can  be  made  and  not  as  requiring  a  sale  of 
a  remainder  subject  to  an  unexpired  life  estate  where  the  result 
will  be  disastrous  to  the  owners. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Frank  O.  Campe,  and*  Max  C.  Liss,  for  plaintiff  in 
error. 

John  S.  Hummer,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Chloe  L.  Meyers  owned  a  lot  in  Chicago  upon  which 
there  was  a  two-story  brick  dwelling  house.  She  died  on 
April  25,  19 1 3,  and  by  her  will  devised  a  life  estate  in  the 
lot  to  her  husband,  Henry  F.  Meyers,  with  remainder  in 
fee  to  her  children,  Charles  VV.  Bassett,  Ernest  L.  Bassett 
and  Jessie  M.  Madison,  and  her  grandson,  Francis  Roy  Bas- 
sett. On  September  16,  19 14,  Ernest  L.  Bassett  conveyed 
by  warranty  deed  all  his  interest  in  the  premises  to  Ed- 
ward A.  Mechling,  who  filed  his  bill  in  the  superior  court 
of  Cook  county  for  partition,  making  the  life  tenant,  the 
remainder-men  and  Lewis  H.  Berkes,  the  tenant  of  the  life 
tenant,  defendants.  Henry  F.  Meyers,  the  life  tenant,  an- 
swered, denying  that  the  complainant  was  entitled  to  the  re- 
lief prayed  for  in  the  bill,  and  his  tenant,  Lewis  H.  Berkes, 
by  his  answer  set  up  his  rights  as  a  tenant  in  possession. 
Charles  W.  Bassett  and  Jessie  M.  Madison  by  their  answers 
denied  the  right  of  complainant  to  the  partition,  and  alleged 
that  by  reason  of  the  uncertain  character  of  the  estate  in 
the  remainder-men  any  partition  would  be  of  no  advantage 
to  them.  Francis  Roy  Bassett  was  an  infant,  and  his  guard- 
ian ad  litem  answered  that  he  was  a  minor  under  the  age 
of  ten  years;  that  the  lot  was  not  susceptible  of  actual  par- 
tition ;  that  the  life  tenant  refused  to  have  his  interest  sold, 
and  a  sale  of  the  interest  of  the  remainder-men  would  re- 
sult in  a  mere  speculation,  because  the  value  could  not  rea- 
sonably be  determined.     Replications  having  been  filed  the 
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issues  were  referred  to  a  master  in  chancery,  who  took  the 
evidence  and  reported,  as  matters  of  fact,  that  the  inter- 
ests of  the  parties  were  as  above  stated;  that  the  life  ten- 
ant refused  to  consent  to  a  sale  of  his  interest;  that  a  sale 
subject  to  the  life  estate  would  be  injurious  to  the  interests 
of  the  infant  defendant,  and  that  the  complainant  admitted 
that  fact.  He  recommended  a  decree  for  partition,  and  the 
chancellor  heard  the  cause  on  exceptions  to  the  report,  sus- 
tained the  exceptions  and  dismissed  the  bill  for  want  of 
equity.  The  Appellate  Court  for  the  First  District  affirmed 
tlie  decree,  and  a  petition  for  certiorari  presented  to  this 
court  was  dismissed  on  the  ground  that  a  freehold  was  in- 
volved and  the  Appellate  Court  was  without  jurisdiction. 
Thereafter  a  writ  of  error  to  the  superior  court  was  sued 
out  of  tliis  court  by  the  complainant,  Edward  A.  Mechling, 
and  errors  w^ere  assigned  on  sustaining  tlie  exceptions  by 
the  chancellor  and  the  failure  to  find  that  the  complainant 
had  an  absolute  right  to  partition,  regardless  of  whether 
the  partition  would  be  for  the  best  interests  of  the  infant 
defendant. 

The  arguments  on  both  sides  are  devoted  to  the  ques- 
tion whether  by  virtue  of  the  statute  one  of  the  tenants  in 
common  of  a  remainder  after  a  life  estate  has  an  absolute 
right  to  partition  regardless  of  the  interest  of  an  infant  de- 
fendant and  where  the  result  will  be  a  sacrifice  of  the  in- 
terest of  such  infant.  The  decision  will  therefore  be  lim- 
ited to  that  question,  except  so  far  as  what  may  be  said  may 
apply  to  remainder-men,  generally,  under  like  conditions. 

The  evidence  before  the  master  was  that  the  market 
value  of  the  property  clear  of  the  life  estate  was  $2250; 
that  the  remainder  after  the  life  estate  had  no  market  value 
and  was  unsalable,  and  that  on  account  of  the  uncertainty 
whether  a  purchaser  would  obtain  possession  in  his  lifetime 
no  one  would  purchase  it  except  at  a  nominal  sum,  as  a 
speculation.  It  w^as  admitted  by  the  complainant  before  the 
master  and  stated  by  him,  and  is  now  admitted,  that  the 
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premises  cannot  be  partitioned ;  that  it  will  be  necessary  to 
sell  them  subject  to  the  life  estate,  and  that  a  sale  will  not 
be  for  the  interest  of  the  infant. 

The  object  of  partition  is. to  enable  those  who  own  prop- 
erty in  common  to  sever  their  interests  so  that  each  one  may 
take  possession  of,  enjoy  and  improve  his  separate  estate 
at  his  own  pleasure  and  convenience ;  and  that  is  the  prin- 
ciple upon  which  a  right  to  partition  is  founded.  Accord- 
ingly, unless  the  right  has  been  extended  by  statute,  a  ten- 
ant in  common  can  only  maintain  a  suit  for  partition  if  he 
has  an  estate  in  possession,  and  remainder-men  cannot  have 
partition  of  their  future  interests.  ( Wilkinson  v.  Stewart, 
74  Ala.  198;  Culver  v.  Culver,  2  Rooty  (Conn.)  278;  Nich- 
ols V.  Nichols,  28  Vt.  228;  Henderson  v.  Henderson,  136 
Iowa,  564;  Brown  v.  Brown,  67  W.  Va.  251 ;  21  Ann.  Cas. 
263.)  That  rule  has  been  changed  by  statute  in  this  State 
to  the  extent  of  actual  partition  of  real  estate.  Section  i 
of  chapter  106  of  the  Revised  Statutes  of  1874  provides, 
that  when  lands,  tenements  or  hereditaments  are  held  in 
joint  tenancy,  tenancy  in  common  or  co-parcenary,  whether 
such  right  or  title  is  derived  by  purchase,  devise  or  descent, 
or  whether  any  or  all  of  the  claimants  are  minors  or  of 
full  age,  any  one  or  more  of  the  persons  interested  therein 
may  compel  a  partition  thereof  by  bill  in  chancery  as  here- 
tofore, or  by  petition  in  the  circuit  court  of  the  proper 
county,  or  if  the  proceeding  is  in  the  county  of  Cook,  in 
the  circuit  court  or  superior  court  of  said  county.  That  sec- 
tion is  not  inconsistent  with  the  general  rule  and  does  not 
purport  to  extend  the  right  to  partition  beyond  it.  Sec- 
tion 5,  however,  requires  thfe  petition  to  set  forth  the  inter- 
ests of  all  the  parties,  including  tenants  for  years  or  for 
life,  by  curtesy  or  dower,  and  of  all  persons  entitled  to  the 
reversion,  remainder  or  inheritance;  and  section  32  pro- 
vides that  in  case  of  sale  the  court  may,  with  the  assent  of 
the  person  entitled  to  the  estate  in  dower,  or  by  curtesy, 
or  for  life  or  for  years,  or  of  homestead,  sell  such  estate 
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with  the  rest.  In  view  of  the  similar  provision  in  chap- 
ter 79  of  the  Revised  Statutes  of  1845  ^^  was  decided  in 
Scoville  V.  Hilltard,  48  111.  453,  that  a  remainder-man  could 
maintain  a  suit  for  partition  against  the  other  owners  of  the 
undivided  interests  in  remainder  where  the  whole  premises 
were  subject  to  a  life  estate  unexpired,  and  that  decision 
has  been  followed  in  Drake  v.  Merkle,  153  111.  318,  Ruddell 
V.  Wren,  208  id.  508,  Miller  v.  Lanning,  211  id.  620,  Dee 
V.  Dee,  212  id.  338,  and  Deadman  v.  Yantis,  230  id.  243. 
The  statute,  however,  does  not  have  full  effect  in  all  cases, 
and  although  it  declares,  in  terms,  that  one  or  more  of 
the  persons  interested  in  real  estate  may  compel  partition, 
whether  any  or  all  of  the  claimants  are  minors  or  of  full 
age,  it  has  been  held  that  the  statute  is  subject  to  the  nec- 
essary limitation  that  where  an  infant  asks  for  a  partition 
of  premises  the  court  will  deny  such  partition  if  it  would 
be  detrimental  to  the  interest  of  the  defendant. 

Courts  of  equity  have  always  been  vested  with  a  broad 
and  comprehensive  jurisdiction  over  the  property  of  infants 
and  are  charged  with  the  protection  of  their  interests  and 
property.  Wherever  the  personal  or  property  rights  of  an 
infant  are  involved  in  a  legal  proceeding  the  court  must  ap- 
point a  guardian  ad  litem  for  the  protection  of  such  rights. 
But  the  duty  of  the  court  docs  not  end  there.  The  infant 
is  a  ward  of  the  court,  and  the  court  is  in  legal  contempla- 
tion the  infant's  guardian.  {Cozvles  v.  Cozvles,  3  Gilm.  435 ; 
King  v.  King,  15  111.  187;  Grattan  v.  Grattan,  18  id.  167; 
14  R.  C.  L.  267.)  In  the  discharge  of  that  duty  the  court 
in  Hartmann  v.  Hartmann,  59  111.  103,  where  a  bill  for  par- 
tition was  filed  by  a  guardian  for  his  wards  and  the  proof 
showed  that  there  could  be  no  partition  but  a  decree  must 
necessarily  result  in  a  sale,  refused  to  consent  that  the  prop- 
erty, tlien  safe  from  the  fluctuation  of  prices,  the  accidents 
of  money-lending  and  the  faithlessness  of  guardians,  should 
without  any  necessity  be  changed  into  a  fund  which  might 
take  wing  and  fly  away.     In  Ames  v.  Ames,  148  111.  321, 
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the  bill  was  filed  by  the  next  friend  of  infants,  and  the  court 
said  that  if  the  statute  were  given  a  literal  construction  all 
persons  holding  land  as  tenants  in  cotnmon,  whether  infants 
or  adults,  would  be  entitled,  as  a  matter  of  right,  to  compel 
partition  by  a  bill  in  equity  because  the  statute  so  reads,  but 
the  court  refused  to  give  it  that  construction  and  held  it  to 
be  the  duty  of  the  court  to  protect  the  interest  of  infants 
when  the  jurisdiction  is  invoked  in  their  behalf.  In  Alford 
V.  Bennett,  279  111.  375,  infant  defendants  by  their  cross-bill 
prayed  for  partition,  which  was  denied  because  not  for  their 
interest,  and  it  was  held  that  it  devolved  upon  their  counsel 
to  show  that  it  was  for  their  interest.  In  Miller  v.  Lanning, 
supra,  the  court  said  that  the  imperative  right  to  partition 
is  limited  where  part  of  the  estate  is  owned  by  infants,  and 
whenever  the  jurisdiction  of  a  court  of  equity  is  invoked 
on  their  behalf  or  for  the  protection  of  their  property  it 
is  the  duty  of  the  chancellor  to  ascertain  whether  the  parti- 
tion will  result  beneficially  to  such  infants  or  to  their  detri- 
ment, and  if  it  is  found  that  it  is  not  to  their  interest,  par- 
tition should  be  denied. 

The  cases  where  partition  has  been  refused  because  det- 
rimental to  the  interest  of  infants  have  been  where  the  in- 
fants were  complainants,  and  it  has  only  been  in  such  cases 
that  the  court  has  established  a  limitation  upon  the  legisla- 
tive command  that  partition  shall  be  allowed  whether  any 
of  the  claimants  are  minors  or  of  full  age,  but  if  the  right 
to  a  partition  is  absolute,  by  virtue  of  the  statute,  where  it 
can  be  made,  even  if  the  complainant  cannot  have  the  use 
and  enjoyment  of  his  property  but  must  wait  the  termina- 
tion of  a  particular  estate,  section  i  may  be  fairly  construed 
to  apply  only  to  a  partition  of  the  premises.  Subsequent 
provisions  of  the  statute  provide  for  a  sale  of  the  premises 
in  case  they  cannot  be  divided  without  manifest  prejudice  to 
the  owners.  That  is  a  right  not  to  divide  the  real  estate 
but  to  change  its  character  into  personal  property,  and  it  is 
a  qualified  right  under  provisions  designed  to  prevent  a  sac- 
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rifice  of  substantial  interests.  The  statute  provides  that  the 
premises  shall  not  be  sold  unless  they  shall  bring  two-thirds 
of  the  valuation,  and  in  case  they  do  not  bring  two-thirds 
the  court  may  appoint  other  commissioners  to  re-value  the 
premises.  If  there  is  never  a  valuation  or  re-valuation  upon 
which  a  sale  for  two-thirds  can  be  made  there  can  be.no 
sale.  If  the  statute  is  to  be  construed  as  giving  a  right  to 
compel  a  sale  of  a  remainder  after  a  life  estate,  where  a 
purchaser  cannot  know  whether  he  will  get  possession  of  his 
property  in  his  lifetime  or  not  and  the  interests  of  other 
owners  will  be  sacrificed,  a  speculator  may  obtain  for  a  tri- 
fling consideration  the  interest  of  a  needy  remainder-man, 
file  a  bill  for  partition  of  property  that  cannot  be  partitioned 
and  practically  destroy  the  other  interests.  Every  sentiment 
of  right  and  justice  rebels  against  a  construction  of  the 
statute  which  would  permit  such  a  result.  Section  i  by  its 
terms  is  limited  to  actual  partition  of  the  real  estate,  by 
which  a  severance  of  the  interests  of  the  owners  cannot 
result  in  wrong  or  injustice,  as  each  owner  will  hold  the 
same  interest  as  before,  and  we  cannot  attribute  to  the  Gen- 
eral Assembly  an  intent,  by  giving  a  qualified  right  to  a  sale, 
to  accomplish  the  wrong  and  injustice  that  would  result  in 
this  or  similar  cases.  We  regard  the  legislative  intention  as 
giving  an  imperative  right  to  partition  only  in  cases  where 
partition  can  be  made,  and  a  court  of  equity  as  having  a 
right  to  refuse  to  order  a  sale  of  a  remainder  after  a  life 
estate  where  the  result  will  be  disastrous  to  the  owners.  It 
was  proved,  and  is  now  admitted,  that  the  premises  cannot 
be  divided  on  account  of  their  nature  and  situation,  and  if 
a  decree  for  partition  had  been  entered  it  would  have  been 
useless  unless  the  court  might  also  properly  order  a  sale, 
and  under  the  facts  as  proved  and  admitted  the  chancellor 
was  justified  in  dismissing  the  bill. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^^ 
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(No.  122x6. — Judgment  affirmed.) 
The  City  of  Chicago,  Appellee,  vs,  Arthur  L.  Farwell 
et  al. — (The  Chicago  Dock  and  Canal  Company, 
Appellant. ) 

Opinion  -filed  October  2i,  igi8. 

1.  Special  assessments — a  untness  need  net  be  able  to  specify 
separate  amount  each  element  zmll  benefit  property.  In  a  special 
assessment  proceeding  the  question  is  whether  the  whole  effect  of 
the  construction  of  the  improvement  is  an  increase  in  the  market 
value  of  the  property,  and  an  objection  that  a  witness  is  not  able  to 
state  the  separate  amount  which  each  proper  element  will  benefit 
the  property  does  not  go  to  the  competency  of  his  testimony  but 
merely  to  the  weight  to  be  given  to  it. 

2.  Same — relief  from  traffic  congestion  is  an  element  of  benefit 
to  industrial  property.  Relief  from  traffic  congestion  by  the  widen- 
ing of  a  street  or  adding  a  new  roadway  is  a  proper  element  of 
benefit  to  nearby  industrial  property,  where  such  congestion  has 
amounted  to  an  obstruction  to  the  proper  transportation  of  goods 
to  and  from  such  property.  (Hohmann  v.  City  of  Chicago,  140  111. 
226,  and  City  of  Chicago  v.  Spoor,  190  id.  340,  distinguished.) 

3.  Same — fact  that  property  is  not  contiguous  to  street  improved 
docs  not  preclude  assessment.  The  fact  that  property  assessed  is 
not  contiguous  to  the  improvement  is  not  material  except  upon  the 
question  of  benefits,  and  if  it  actually  receives  a  benefit  from  the 
improvement  of  such  a  character  as  to  increase  its  market  value 
it  is  properly  assessed. 

4.  Same — what  should  be  considered  in  determining  benefit  from 
a  neiv  higlnvay.  In  determining  whether  property  will  be  benefited 
by  the  construction  of  a  new  highway  the  extent  and  use  of  the  old 
and  new  highways  and  the  probable  effect  of  routes  of  travel  of 
the  new  highway  should  be  taken  into  consideration. 

5.  Same — it  is  not  necessary  that  every  part  of  the  improve- 
ment shall  be  of  benefit.  If  property  assessed  is  benefited  by  the 
construction  of  the  whole  improvement,  the  fact  that  some  parts  of 
the  improvement  may  not  be  of  benefit  to  such  property  does  not 
authorize  the  deduction  of  the  cost  of  such  parts  from  the  cost  of 
the  whole  improvement  with  a  proportionate  reduction  of  the  as- 
sessment against  the  particular  property,  if  the  benefit  from  the 
whole  improvement  equals  the  assessment,  which  is  not  more  than 
the  proportionate  share  the  property  should  bear. 
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Appeal  from  the  County  Court  of  Cook  county;  tlie 
Hon.  WiLUAM  L.  Pond,  Judge,  presiding. 

Wilson,  Moore  &  McIlvaine,  (N.  G.  Moore,  of  coun- 
sel,) for  appellant. 

William  J.  Donlin,  (Samuel  A.  Ettelson,  Corpo- 
ration Counsel,  and  Eugene  H.  Dupee,  of  counsel,)  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
This  appeal  is  from  a  judgment  of  the  county  court  of 
Cook  county  confirming  a  special  assessment  of  $177,059.28 
against  the  property  of  the  Chicago  Dock  and  Canal  Com- 
pany for  the  improvement  of  a  thoroughfare  from  the  north 
curb  line  of  East  Randolph  street  to  the  center  line  of  East 
Chicago  avenue.  The  only  questions  argued  are  those  which 
concern  the  amount  of  benefit  to  the  property,  the  appellant 
insisting  that  none  of  its  property  will  receive  any  benefit 
from  the  improvement  and  that  the  court  erred  in  its  rul- 
ings on  the  admission  of  evidence  and  on  findings  of  facts 
and  propositions  of  law  submitted  by  the  appellant. 

The  ordinance  for  the  improvement  provided  for  widen- 
ing Michigan  avenue  from  Randolph  street  to  the  Chicago 
river  by  adding  61  feet  to  its  east  side  for  the  construction 
of  a  bridge  over  the  river,  for  the  extension  of  the  street 
from  the  river  north  over  private  property  to  Pine  street, 
and  for  the  widening  of  Pine  street  from  this  point  to 
Chicago  avenue  by  adding  75  feet  to  its  west  side.  The 
thoroughfare,  when  completed  in  accordance  with  the  ordi- 
nance, will  comprise  two  levels,  the  upper  rising  from  Ran- 
dolph street  to  a  height  sufficient  to  furnish  a  clearance  of 
i^yi  feet  for  the  lower  level,  crossing  the  river  on  the  up- 
per level  of  the  bridge  and  descending  to  the  surface  of  the 
ground  at  Ohio  street,  somewhat  more  than  half  a  mile 
north  of  Randolph  street,  crossing  in  its  course  Lake  street. 
South  Water  street  and  River  street  south  of  the  river 
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and  North  Water  street,  Austin  avenue,  Illinois  street  and 
Grand  avenue  north  of  the  river,  though  it  will  have  no 
connection  with  any  of  these  streets  except  Lake  street. 
The  lower  level  will  extend  from  Lake  street  across  the 
river  on  the  lower  level  of  the  bridge  to  Grand  avenue  and 
connect  with  the  intersecting  streets.  The  roadway  of  the 
upper  level  will  be  paved  throughout  its  length  with  asphalt, 
that  of  the  lower  level  with  granite  blocks  except  south  of 
South  Water  street,  where  concrete  will  be  used,  and  the 
lower  level  of  the  bridge,  which  will  be  paved  with  creo- 
soted  wooden  blocks.  Michigan  avenue  is  now  connected 
with  the  north  side  of  the  river  by  the  Rush  street  bridge, 
the  south  end  of  which  is  about  50  feet  west  of  the  south 
end  of  the  proposed  new  bridge  and  the  north  end  of  which 
is  about  250  feet  w^est  of  the  north  end  of  the  proposed 
new  bridge.  This  bridge  connects  at  the  north  end  with 
Rush  street,  which  extends  north  300  feet  west  of  Pine 
street.    It  has  one  level,  only,  and  is  to  be  removed. 

The  appellant,  the  Chicago  Dock  and  Canal  Company, 
is  the  owner  of  a  large  number  of  lots  lying  north  of  the 
Chicago  river  and  east  of  Pine  street.  With  the  excep- 
tion of  several  disconnected  lots  they  constitute  a  tract  of 
about  fifty  acres  of  irregular  shape,  extending  east  from 
St.  Clair  street  nearly  half  a  mile,  bordering  on  the  river 
and  lake  on  the  south  and  east  and  Grand  avenue  on  the 
north.  St.  Clair  street  is  the  first  street  east  of  Pine  street, 
from  which  its  distance  is  300  feet.  North  Water  street 
and  Illinois  street  run  clear  through  the  tract  from  west 
to  east  and  are  paved  with  granite  blocks,  as  is  Grand  ave- 
nue. There  are  no  north  and  south  streets  east  of  St.  Clair 
street  except  Seneca  street  and  Peshtigo  court,  which  run 
from  Illinois  street  to  Grand  avenue.  A  large  canal  slip 
runs  through  about  the  whole  length  of  the  premises  be- 
tween Water  street  and  Illinois  street  and  is  used  by  ves- 
sels coming  into  Chicago  harbor.  A  track  of  the  Chicago 
and  Northwestern  railway  enters  the  premises  along  North 
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Water  street  and  by  means  of  numerous  switch  tracks  con- 
nects with  nearly  every  parcel  of  the  premises.  The  char- 
acter of  all  the  property  is  industrial,  and  the  highest  and 
best  uses  of  which  it  is  or  in  the  future  will  be  capable  are 
for  industrial  and  wholesale  purposes.  Half  of  it  is  now 
permanently  improved  for  such  purposes  with  substantial 
buildings,  some  of  them  very  large  and  expensive. 

The  Rush  street  bridge  has  two  roadways,  each  17  feet 
wide,  and  is  about  six  feet  above  the  level  of  Rush  street  and 
Michigan  avenue.  The  roadway  of  Rush  street  is  38  feet 
wide.  The  lower  level  of  the  new  bridge  will  have  two 
roadways,  each  lyyi  feet  wide,  and  will  be  about  the 
same  distance  above  the  connecting  streets  as  the  Rush  street 
bridge.  The  lower  level  of  Michigan  avenue  will  be  sub- 
stantially the  same  as  it  now  is  except  that  it  wull  be  61  feet 
wider,  and  the  lower  level  of  Pine  street  and  its  exten- 
sion to  the  river  will  be  substantially  the  same  as  it  now 
is  except  that  it  will  be  75  feet  wider.  The  intersecting 
streets  will  cross  the  lower  level  at  their  present  grades  ex- 
cept Grand  avenue,  which,  on  account  of  the  approach  of 
the  upper  level  to  the  surface,  must  be  depressed  about  five 
feet  to  give  the  necessary  clearance  to  the  lower  level.  For 
the  same  reason  the  lower  level  inclines  downward  from 
Illinois  street  to  Grand  avenue. 

The  cost  of  the  work,  aside  from  the  compensation  for 
land  taken  or  damaged,  is  $2,298,247,  of  which  the  cost  of 
the  bridge  is  $980,965.  The  compensation  to  be  paid  for 
land  taken  or  damaged  is  $4,964,288,  making  the  total  cost 
of  the  improvement  $7,262,535.  In  the  assessment  roll 
filed,  $4,357,521  of  this  amount  was  assessed  against  private 
property  specially  benefited  and  $2,905,014  against  the  city 
for  public  benefits.  The  court  re-cast  the  assessment  roll 
and  amended  it  on  its  face  by  reducing  the  assessment  on 
each  parcel  of  private  property  twenty  per  cent  and  add- 
ing that  amount  to  the  public  benefits,  thus  increasing  the 
latter  to  $3,776,518.80  and  reducing  the  benefits  to  private 
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property  to  $3,486,016.20.  Thereupon  all  legal  objections 
were  withdrawn,  those  remaining  only  as  to  which  the  ob- 
jectors were  entitled  to  a  trial  by  jury. 

The  foundation  of  the  claim  that  the  appellant's  prop- 
erty will  be  benefited  by  the  improvement  is  the  additional 
facilities  for  commercial  traffic  which  it  is  insisted  will  be 
afforded  beyond  those  which  it  now  has.  Facilities  for  the 
transportation  of  goods  to  and  from  the  warehouses  and 
industrial  plants  which  occupy  the  appellant's  property  are 
essential  to  the  conduct  of  their  business  and  to  the  value 
of  the  property  for  industrial  purposes.  These  goods  are 
transported  by  rail,  by  water  and  by  vehicles  upon  the 
streets.  About  half  of  the  transportation  to  and  from  this 
property  is  by  vehicles  either  along  and  upon  Rush  street 
or  crossing  it,  and  about  half  of  this  transportation  by  ve- 
hicles crosses  the  Rush  street  bridge.  Much  evidence  was 
introduced  for  the  purpose  of  showing  the  adequacy  or  in- 
adequacy of  Rush  street,  the  bridge  and  the  streets  south 
of  it  to  accommodate  the  traffic  passing  over  them.  Rush 
street,  including  the  bridge,  is  now  the  main  channel  for  a- 
considerable  part  of  the  transportation  to  and  from  the  ap- 
pellant's property.  It  is  also  a  very  important  channel  of 
communication  between  a  great  part  of  the  city  of  Chicago 
lying  north  of  the  Chicago  river  and  tlie  business  district 
on  the  south.  There  lines  of  commercial  traffic  concen- 
trate coming  from  the  territory  north  of  the  river  into  Rush 
street  from  the  east  and  from  the  west  by  tlie  various  cross- 
streets  and  going  to  the  railroad  terminals  and  wholesale 
merchants  on  the  south  side,  and  similar  lines  moving  in  the 
opposite  direction  also  concentrate  there,  and  these  are  all 
crossed  by  lines  of  east  and  west  travel  between  the  rail- 
road terminals  and  industrial  plants,  warehouses  and  mer- 
chants. Besides  the  commercial  traffic  there  is  a  much 
greater  amount  of  automobile  traffic  north  and  south  over 
the  bridges  from  the  north  to  the  south  side  of  the  Chi- 
cago river,  three-fourths  of  which  goes  over  the  Rush  street 
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bridge,  which  has  nineteen  per  cent  of  the  total  bridge  road- 
way between  the  north  and  south  sides.  The  new  bridge, 
with  its  two  levels,  will  have  thirty-eight  per  cent  of  the 
bridge  roadway  between  the  two  sides.  While  the  ordinance 
does  not  require  it,  the  expectation  is  that  the  automobiles 
and  other  vehicles  not  engaged  in  heavy  commercial  trans- 
portation will  use  the  upper  level  of  the  street  and  the  heavy 
and  slower  commercial  vehicles  will  use  the  lower  level. 
The  latter  will  thus  be  relieved  of  three-fourths  of  the  ve- 
hicles using  it,  and  the  commercial  vehicles  will  have  the 
use  of  the  whole  of  both  roadways  free  from  any  inter- 
ference on  account  of  the  other  traffic.  Each  of  the  road- 
ways on  the  Rush  street  bridge  has  two  lines  of  travel,  and 
into  these  four  lines, — two  moving  in  each  direction, — the 
streams  of  vehicles  coming  from  every  direction  concen- 
trate. These  commercial  vehicles  constitute  only  about  one- 
fourth  in  number  of  the  vehicles  crossing  the  bridge.  The 
other  three-fourths  consist  of  ordinary  automobiles  as  dis- 
tinguished from  commercial  vehicles.  Traffic  policemen  at 
either  end  of  the  bridge  regulate  the  traffic,  separating,  so 
far  as  possible,  the  heavy  commercial  vehicles  and  slow 
teams  from  the  more  rapidly  moving  vehicles,  the  former 
using  the  outside  of  each  roadway  and  the  latter  the  inner 
lines.  North  and  south  of  the  bridge, — for  .the  reason  that 
heavy  vehicles  are  usually  backed  up  to  the  curb  on  both 
sides,  cutting  down  the  space  for  moving  vehicles, — ^these 
four  lines  ordinarily  merge  into  three,  two  moving  in  the 
direction  in  which  most  of  the  traffic  is  going  at  the  par- 
ticular time  and  one  in  the  opposite  direction.  Witnesses 
testified,  from  actual  observation  and  count,  in  regard  to  the 
number  and  kind  of  vehicles  and  their  loads  crossing  the 
bridge  between  certain  hours  of  the  day  and  each  hour  of 
the  day  on  many  different  days;  to  all  the  interruptions 
to  traffic  at  each  of  the  street  intersections  of  Michigan  ave- 
nue and  Rush  street  from  Randolph  street  to  Grand  avenue, 
caused  by  the  meeting  lines  of  vehicles ;  to  the  number  of 
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vehicles  entering  and  leaving  the  street  and  their  places  of 
entrance  and  departure ;  to  the  length  of  time  taken  by  ve- 
hicles to  pass  a  given  point ;  to  the  computation  of  the  num- 
ber of  vehicles  which  could  cross  the  bridge  in  an  hour;  to 
a  comparison  of  the  capacity  of  the  bridge  thus  arrived  at 
with  the  number  which  actually  did  cross ;  to  the  existence 
of  vacant  places  in  the  traffic  and  their  extent,  and  to  a 
great  many  observations  in  connection  with  vehicle  traffic 
throughout  the  central  business  district  of  the  city,  and  many 
tabulations  and  diagrams  were  introduced  in  evidence  to 
illustrate  these  matters  and  the  condition,  generally,  of  the 
traffic  to,  .from  and  within  the  central  business  district 
There  was  evidence  that  there  is  a  great  congestion  of  traf- 
fic on  the  Rush  street  bridge  caused  by  the  great  automo- 
bile traffic,  particularly  from  8  to  10:30  in  the  morning 
and  from  4:30  to  6:30  in  the  evening,  when  that  traffic  is 
heaviest.  There  was  also  testimony  that  very  little  delay 
of  teams  or  commercial  vehicles  was  caused  by  congestion 
of  traffic  on  Rush  street  or  at  the  bridge,  and  that  such 
delay  as  occurred  was  so  slight  that  the  removal  of  it  would 
be  of  no  pecuniary  value. 

From  a  consideration  of  all  the  evidence  the  court  was 
justified  in  finding  that  the  thoroughfare  between  the  north 
and  south  sides  of  the  city,  consisting  of  Michigan  avenue 
and  Rush  street  connected  by  the  Rush  street  bridge,  was 
not  adequate  at  all  times  for  the  traffic  upon  it;  that  the 
congestion  of  vehicles  by  reason  of  its  insufficiency  caused 
obstruction  of  every  kind  of  traffic,  to  great  public  incon- 
venience ;  that  the  cause  of  the  greatest  congestion  was  the 
use  of  the  thoroughfare  at  certain  hours  of  the  day  by  many 
automobiles  other  than  commercial  vehicles  engaged  in  the 
hauling  of  freight  or  other  heavy  loads,  such  automobiles 
moving  much  more  swiftly  than  tlie  commercial  vehicles  and 
constituting  three- fourths  of  the  traffic  in  numbers,  and  that 
the  doubling  of  the  capacity  of  the  thoroughfare  by  widen- 
ing the  streets  and  adding  the  upper  roadway  would  furnish 
284  -  32 
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accommodation  for  all  kinds  of  traffic  ade(iuate  to  the  pres- 
ent or  anticipated  public  requirements.  As  to  the  effect 
upon  the  value  of  the  appellant's  property  the  divergence  in 
the  testimony  of  the  witnesses  for  the  appellant  and  the  ap- 
pellee was  as  remote  as  possible,  the  appellee's  witnesses  es- 
timating the  increase  in  value  by  reason  of  the  improvement 
at  much  more  than  the  assessment,  while  the  appellant's  de- 
nied there  would  be  any  increase.  On  eitlier  side  they  were 
men  of  many  years'  experience  in  the  real  estate  business  in 
Chicago,  familiar  with  values,  accustomed  to  making  valu- 
ations of  property,  and  observing  and  judging  of  the  effect 
on  the  value  of  property  of  public  improvements  affecting 
them.  They  gave  their  views  and  the  reasons  for  their 
opinions  in  detail.  The  judgment  is  sustained  by  the  evi- 
dence if  in  reaching  it  the  rules  of  law  were  given  their 
proper  application. 

The  opinions  of  the  witnesses  who  testified  to  an  in- 
creased value  of  the  appellant's  property  caused  by  the  im- 
provement were  based  to  a  great  extent  upon  the  advantages 
arising  from  the  relief  of  the  congestion  on  Rush  street 
and  the  bridge  by  the  transfer  of  the  automobile  travel  to 
the  upper  level  of  the  improvement.  The  widening  of  the 
roadway,  the  closer  proximity  of  Pine  street  than  of  Rush 
street  to  the  property,  tlie  straightening  of  the  roadway  and 
the  shortening  of  distance  and  time  from  the  property  to 
the  center  of  the  city,  were  also  elements  which  the  witnesses 
testified  were  taken  into  consideration  in  determining  the 
increase  in  value  of  the  property.  Some  or  all  of  them 
testified  substantially  that  while  they  had  taken  all  these 
things  into  consideration  as  a  whole  they  had  not  put  a 
value  on  tliem  as  separate  elements,  and  some  of  them  said 
they  would  not  be  able  to  do  that.  The  appellant  made  a 
motion  to  strike  out  the  testimony  of  these  witnesses  in 
respect  to  advantages  and  benefits  flowing  from  tlie  relief 
of  congestion  because  it  involved  an  illegal  element.  It  is 
insisted  that  the  advantages  supposed  to  be  derived  from 
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the  relief  of  congestion  is  not  a  proper  element  for  consid- 
eration in  estimating  the  benefits,  and  that  the  court  erred 
in  not  excluding  the  opinions  of  witnesses  based  upon  the 
consideration  of  those  advantages.  It  is  not  necessary  that 
a  witness  testifying  to  benefits  accruing  to  property  from 
a  public  improvement  and  stating  several  causes  of  such 
benefits  should  be  able  to  divide  the  increase  and  state  the 
amount  accruing  from  each  cause  separately.  The  question 
is  whether  the  whole  effect  of  the  construction  of  the  im- 
provement is  an  increase  in  the  market  value  of  the  prop- 
erty. A  witness  may  be  cross-examined  in  regard  to  the 
basis  of  his  opinion  as  to  the  amount  of  such  increase,  but 
an  objection  that  he  is  unable  to  separate  the  aggregate  and 
state  the  precise  sum  which  each  element  of  advantage  con- 
tributed to  the  total  goes  to  the  weight  of  his  opinion  and 
not  to  his  competency.  (Geohegan  v.  Union  Elevated  Rail- 
road Co.  266  111.  482.)  If  the  witness  has  based  his  opin- 
ion in  a  material  degree  upon  elements  of  advantage  which 
cannot  be  legally  considered  and  which  he  cannot  or  will 
not  separate  from  the  causes  which  may  be  legally  consid- 
ered, such  opinion  is  not  competent.  City  of  Kankakee  v. 
Illinois  Central  Railroad  Co.  264  111.  69. 

The  appellant's  objection  is  that  the  relief  of  traffic  con- 
gestion, upon  which  to  a  large  extent  the  appellee's  witnesses 
based  their  estimate  of  benefits,  cannot  legally  be  the  basis 
of  such  an  estimate.  It  is  argued  that  the  elements  of 
benefit  which  will  support  a  special  assessment  must  be  of 
the  same  character  as  the  elements  of  damage  against  which 
it  may  be  set  off,  and  the  cases  of  Hohmann  v.  City  of  Chi- 
cago, 140  III.  226,  and  City  of  Chicago  v.  Spoor,  190  id. 
340,  are  cited,  holding*  that  the  construction  of  a  viaduct 
w^hereby  the  general  travel  of  the  public  past  the  plaintiffs' 
premises  on  the  street  was  diminished  was  not  an  element 
of  damage  for  which  the  plaintiffs  could  recover.  The  ar- 
gument does  not  apply  here.  In  those  cases  there  was  no 
question  of  an  interference  with  business  by  the  cutting  off 
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of  access  to  the  premises.  It  was  only  the  general  travel  of 
the  public  on  the  street  which  was  affected,  in  which  the 
plaintiffs  had  no  legal  interest.  The  benefit  which  is  claimed 
to  be  derived  by  the  appellant's  property  here  will  not  be 
affected  by  the  general  travel  on  the  street.  What  will  af- 
fect this  property  is  the  furnishing  a  new  street  to  it  and 
the  removal  of  an  obstruction  to  traffic.  If  the  Rush  street 
bridge  were  destroyed  and  no  other  were  built  instead  of  it 
the  business  conducted  on  the  appellant's  property  would 
suffer  serious  inconvenience  and  loss  entirely  distinct  from 
the  inconvenience  and  loss  of  the  general  public.  If,  then, 
a  street  were  constructed  directly  from  the  appellant's  prop- 
erty across  the  river  the  appellant's  property  would  have  a 
benefit  and  advantage  entirely  distinct  from  the  benefit  and 
advantage  of  the  public  or  other  property.  Accessibility 
is  an  essential  element  in  the  value  of  industrial  property. 
Access  to  public  highways  adequate  to  furnish  convenient 
facilities  for  transportation  is  necessary.  If  one  street  is 
inadequate  to  furnish  the  facility  of  transportation  required, 
the  enlargement  of  the  street  or  the  construction  of  a  new 
street  which  increases  the  highways  conveniently  available 
for  the  required  transportation  is  of  value  to  the  property 
for  which  transportation  is  required.  Adequacy  of  trans- 
portation concerns  not  merely  commercial  transportation. 
Pleasure  vehicles  and  vehicles  engaged  in  other  business 
than  heavy  transportation  have  the  same  right  to  use  the 
street  as  vehicles  engaged  in  the  transportation  of  heavy 
articles  of  commerce  or  other  goods.  If  a  street  which  all 
classes  of  vehicles  may  use  and  do  use  is  inadequate  to  fur- 
nish proper  facilities  for  passage  to  all  classes  when  they  de- 
sire to  use  it,  then  all  classes  of  vehicles  which  use  the  street 
contribute  to  the  result.  It  cannot  be  said  that  the  automo- 
biles, alone,  are  responsible  for  the  congestion  of  traffic  be- 
cause if  no  automobiles  used  the  street  there  would  be  no 
congestion  of  other  vehicles,  any  more  than  the  commercial 
traffic  can  be  held  responsible  for  all  the  congestion  because 
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if  its  vehicles  were  kept  off  the  street  there  would  be  no 
congestion.  The  removal  of  either  would  remove  the  con- 
gestion, but  the  property  having  the  benefit  of  the  use  of 
the  street  for  commercial  traffic,  which  with  one-fourth  of 
the  vehicles  uses  one-half  of  the  space,  cannot  rightfully 
claim  to  be  relieved  of  any  participation  in  the  cost  of  the 
improvement  of  the  street  because  without  the  automobile 
traffic  there  would  be  no  congestion. 

The  fact  that  the  appellant's  property  is  not  contigu- 
ous to  Rush  street  or  the  bridge,  and  will  not  be  to  the  pro- 
posed improvement,  is  not  material  except  as  to  the  amount 
of  benefit.  If  it  does  actually  receive  some  benefit  from  the 
improvement  of  such  a  character  as  to  increase  its  market 
value  it  is  properly  assessed. 

The  appellant  submitted  to  the  court  certain  findings 
of  fact,  and  it  is  insisted  that  the  refusal  of  the  court  to 
hold  them  was  error.  The  first  was  that  none  of  the  par- 
cels of  land  would  be  benefited,  covering  the  whole  case. 
The  second  stated  that  the  highest  and  best  use  of  the 
appellant's  property  was  for  warehouse  or  industrial  uses 
requiring  transportation  by  roadway  and  bridge  only  for 
carrying  merchandise  and  would  so  continue  after  the  im- 
provement, and  that  the  facilities  for  such  uses  would  not 
be  enlarged  by  the  improvement  except  to  the  extent  that 
appellant  will  participate  with  other  property,  in  and  out  of 
the  assessed  district,  in  whatever  relief  may  result  to  such 
transportation  by  the  voluntary  use  by  vehicles  of  the  ad- 
ditional roadway  facilities  furnished  by  the  improvement. 
One  objection  to  this  finding  is  that  it  ignores  the  power 
of  the  city  to  regulate  the  use  of  the  roadways  by  differ- 
ent classes  of  vehicles.  Though  this  power  has  not  been 
exercised  in  the  ordinance  for  the  improvement,  it  cannot 
be  said,  so  long  as  the  city  has  the  power,  that  the  relief 
to  transportation  is  confined  to  the  voluntary  acts  of  those 
using  the  roadways.  Moreover,  in  establishing  new  high- 
ways the  extent  of  the  use  of  old  and  new  highways  and 
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tlie  probable  effect  upon  routes  of  travel  of  the  new  high- 
ways not  only  may  be,  but  should  be,  taken  into  considera- 
tion in  determining  the  effect  upon  property  affected  by  the 
change. 

The  third  proposed  finding  is  immaterial,  because,  after 
stating  that  a  large  part  of  the  benefit  of  the  proposed  im- 
provement is  that  which  will  result  from  affording  a  more 
desirable  thoroughfare  for  the  use  of  passenger  automobile 
traffic,  thereby  reducing  the  interference  of  such  traffic  with 
commercial  traffic,  it  concludes,  "and,  as  the  evidence  also 
shows,  others  using  said  streets  and  bridge  for  like  purposes 
will  share  said  advantages  with  the  occupants  of  said  ob- 
jecting property."  It  was  not  claimed  by  the  appellee  that 
the  appellant's  property,  alone,  would  enjoy  these  advan- 
tages, but  large  sums  were  assessed  on  other  property  for 
its  share  in  the  enjoyment  of  them  and  more  than  half  of 
the  whole  cost  of  the  improvement  on  the  city  for  the  share 
of  the  general  public  in  such  enjoyment. 

The  fifth  proposed  finding  of  fact  was  a  proposition 
of  law  based  on  the  statement  that  the  appellant's  prop- 
erty w^ould  get  no  benefit  from  the  improvement  which  it 
would  not  get  from  a  smaller  improvement  involving  no 
greater  width  than  the  present  width  of  the  highways  with 
which  it  is  to  be  connected,  and  therefore  requiring  no  con- 
demnation of  land  for  widening  or  any  other  purpose  than 
sufficient  to  extend  Pine  street  to  tlie  river.  The  proposi- 
tion of  law  was  that  to  find  the  true  amount  of  benefits, 
the  cost  of  acquiring  the  land  (except  for  the  extension  of 
Pine  street  to  the  river)  should  be  deducted  from  the  total 
cost  of  the  improvement  and  the  assessment  on  each  par- 
cel of  appellant's  property  reduced  proportionately.  This 
was  erroneous.  The  cost  of  the  whole  improvement  was 
properly  assessed  against  all  the  property  benefited  by  the 
improvement  in  proportion  to  the  benefit.  The  fact  that 
some  part  of  the  improvement  by  itself  would  not  benefit 
a  particular  parcel  of  property  was  no  reason  for  reducing 
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the  assessment  of  that  parcel  if  the  effect  of  the  whole  im- 
provement was  to  add  to  the  value  of  that  parcel  an  amount 
equal  to  tlie  assessment  and  the  assessment  was  not  more 
than  that  parcel's  proportionate  share.  There  was  no  evi- 
dence on  the  question  of  the  appellant's  proportional  share 
of  this  assessment,  for  it  took  the  position  that  its  prop- 
erty was  not  benefited  in  any  amount.  The  fact  that  cer- 
tain parts  of  the  improvement,  only,  were  beneficial  to  the 
appellant's  property  and  that  other  parts  were  of  no  bene- 
fit to  it  was  necessarily  taken  into  consideration  in  deter- 
mining the  extent  of  the  benefit  to  the  appellant's  property, 
but  only  one  improvement  is  involved  though  consisting  of 
several  parts,  and  the  object  of  the  proceeding  is  to  assess 
the  whole  cost  of  the  entire  improvement  upon  all  the  prop- 
erty benefited  by  it,  including  every  feature  of  it.  The 
benefit  derived  from  any  part  of  the  improvement  must  be 
assessed  against  tlie  property  receiving  it  and  must  be  con- 
sidered as  arising  from  the  whole  improvement,  but  the  as- 
sessment cannot  exceed  the  amount  of  the  benefit  or  the 
proportional  amount  of  the  whole  assessment  which  the  par- 
ticular property  should  bear.  If  because  the  benefit  is  de- 
rived from  some  particular  element  of  the  improvement  the 
benefit  is  less  or  greater,  that  fact  must  be  considered  in 
determining  the  proportional  amount  the  property  should 
bear,  but  the  proportion  must  be  arrived  at  by  comparison 
with  the  cost  of  the  whole  improvement  and  not  by  com- 
parison with  the  cost  of  special  parts  of  the  improvement 
regarded  as  if  they  were  separate  improvements. 

What  has  already  been  said  disposes  of  the  appellant's 
objections  to  the  refusal  of  its  propositions  of  law.  Some 
of  the  refused  propositions  stated  that  any  benefit  to  the 
appellant's  property  by  the  removal  to  the  new  highway  of 
a  part  of  the  traffic  using  the  same  roadway  as  the  traffic 
teams  to  and  from  the  appellant's  property,  and  any  re- 
lief from  congestion  of  traffic  by  the  furnishing  of  another 
attractive  and  convenient  highway  or  by  the  removal  of 
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traffic  dependent  upon  the  voluntary  choice  of  persons  using 
vehicles  other  than  those  engaged  in  commercial  transpor- 
tation to  use  the  more  convenient  and  attractive  highway 
to  be  furnished  by  the  improvement,  could  not  be  assessed 
against  the  appellant's  property.  Other  propositions  stated 
that  if  the  appellant's  property  was  benefited  only  by  some 
particular  part  or  element  of  the  improvement,  then  in  de- 
termining the  amount  of  the  assessment  on  the  appellant's 
property  the  cost  of  all  other  parts  or  elements  of  the  im-- 
provement  which  were  of  no  benefit  to  the  appellant's  prop- 
erty should  be  eliminated  and  only  the  proportionate  amount 
of  those  parts  of  the  improvement  which  benefited  appel- 
lant's property  should  be  assessed  against  it  These  propo- 
sitions were  all  properly  refused. 

The  judgment  is  affirmed.  Judgment  affirmed. 


(No.  12242. — Reversed  and  remanded.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Howard  McDowell,  Plaintiff  in  Error. 

Opinion  filed  October  21,  ipi8. 

1.  Criminal  law — zvhen  it  is  error  in  a  murder  trial  to  admit 
evidence  of  another  offense.  In  a  murder  trial,  where  self-defense 
is  relied  upon,  it  is  error  to  admit  evidence  tending  to  show  that  the 
defendant,  some  two  years  previous  to  the  homicide,  had  wounded 
the  decedent  with  a  shot-gun,  where  the  defendant  denies  that  he 
was  the  person  who  did  the  shooting  at  that  time  and  the  evidence 
on  that  point  is  highly  conflicting. 

2.  Same — court  should  not  unduly  restrict  opening  statement  of 
defendant's  counsel.  The  defendant  in  a  criminal  case  has  a  right 
to  have  his  counsel  state  to  the  jury,  within  reasonable  limits,  the 
facts  which  he  expects  to  prove,  and  it  is  error  for  the  court  to 
unduly  restrict  counsel  in  such  statement  on  the  mistaken  claim 
that  he  is  making  an  argument. 

3.  Same — when  instruction  is  erroneous  in  ignoring  defense  re- 
lied upon.  In  a  murder  trial,  where  self-defense  is  relied  upon  and 
the  testimony  of  the  eye-witnesses  is  conflicting,  it  is  error  to  give 
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an  instruction  stating  that  if  the  defendant  formed  on  the  instant 
an  intent  or  design  to  kill  the  deceased"  it  mattered  not  whether 
such  intention  had  been  previously  entertained,  and  that  if  the  kill- 
ing was  proven  to  have  been  maliciously  done  it  would  be  murder. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county; 
the  Hon.  Chari.es  H.  Miller,  Judge,  presiding. 

H.  Robert  Fowler,  James  A.  Watson,  and  Richard 
F.  Taylor,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Clarence  E. 
SowARD,  State's  Attorney,  Albert  D.  Rodenberg,  and 
Matthew  Mills,  (John  Q.  A.  Ledbetter,  of  counsel,) 
for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 
Plaintiff  in  error,  Howard  McDowell,  (hereafter  called 
defendant,)  was  indicted,  tried  and  convicted  in  the  circuit 
court  of  Hardin  county  for  the  murder  of  Gipson  Lanier. 
The  jury  found  defendant  to  be  twenty-six  years  of  age 
and  fixed  his  punishment  at  fourteen  years  in  the  peniten- 
tiary. Defendant  has  brought  the  record  to  this  court  for 
review  and  assigns  numerous  grounds  for  the  reversal  of 
the  judgment. 

The  homicide  occurred  about  two  o'clock  on  Sunday 
afternoon,  August  27 ^  19 16,  in  a  public  highway  in  front 
of  a  store  at  Lamb,  Illinois,  which  is  a  small  country  trad- 
ing place.  The  store  in  question  was  operated  by  T.  J.  Belt. 
The  highway  runs  east  and  west  and  the  store  is  on  the 
north  side  of  the  road  and  faces  south.  There  is  a  porch 
with  a  low  roof  in  front  of  the  building.  There  are  two 
doors  to  the  store  building, — one  at  the  front  or  south  end 
and  the  other  on  the  east  side,  some  distance  back  from  the 
front.  The  storekeeper  and  his  family  lived  in  a  house 
just  east  of  the  store,  and  in  order  to  reach  the  door  on 
the  east  side  of  the  store  building  it  was  necessary  to  pass 
through  the  yard  of  the  storekeeper.     There  was  a  fence 
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in  front  of  his  home,  which  connected  with  the  southeast 
corner  of  tlie  store  building.  There  was  a  gate  through  this 
fence  some  twelve  or  fifteen  feet  east  of  the  store  building. 
Across  the  road  south  from  and  about  opposite  the  south- 
east corner  of  the  store  building  was  a  well,  with  a  pump 
in  it.  On  three  sides  of  the  well  was  a  low  fence.  The 
land  here  sloped  to  the  south,  the  south  or  front  end  of 
the  store  building  being  higher  off  tlie  ground  than  the  north 
or  rear  end.  This  slope  continued  across  the  road,  and  the 
land  where  the  well  was  located  was  several  feet  lower  than 
it  was  at  the  front  of  the  store. 

Defendant  and  deceased  were  brothers-in-law,  the  latter 
having  married  the  former's  sister  some  five  or  six  years 
before  the  homicide.  After  the  marriage  deceased  and  his 
wife  lived  at  the  home  of  his  father.  During  the  winter 
of  1911-12  the  home  was  destroyed  by  fire,  and  deceased 
and  his  wife  both  had  their  feet  frostbitten  and  were  -un- 
able to  walk  for  some  time.  They  went  or  were  taken  to 
the  home  of  defendant's  father,  where  defendant  also  lived, 
and  stayed  there  several  months.  Deceased  and  his  wife 
then  again  went  to  his  father's.  They  separated  in  the 
spring  of  1913  and  the  wife  went  home  to  her  father's. 
In  July  following  she  wrote  her  husband  a  letter,  and  they 
went  together  again  in  August,  19 13.  In  March,  1914,  the 
deceased  with  his  family  and  parents  moved  to  Gallatin 
county.  In  November,  19 14,  he  and  his  wife  returned  to 
Hardin  county  for  a  visit.  He  took  his  wife  to  her  father's 
in  a  wagon,  helped  her  to  unload  her  trunk,  talked  to  his 
father-in-law  for  a  few  minutes,  and  then  started  to  go 
to  his  brother's,  who  lived  only  a  few  miles  away.  As  he 
was  leaving,  and  while  passing  along  the  road  near  the  bam 
of  his  father-in-law,  he  was  shot  with  a  shot-gun,  the  shot 
entering  the  back  of  his  head  and  neck.  When  he  was  able 
he  and  his  wife  returned  to  their  home  in  Gallatin  county. 
In  March,  19 15,  he  again  came  to  Hardin  county  to  see  his 
brother,  who  was  sick.     He  stayed  over  night,  returning 
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home  tlie  next  day.  On  Friday,  August  25,  1916,  he  came 
back  to  Hardin  county  with  his  brother  Howard  to  his 
brother  Raymond's  to  get  a  mule.  They  came  in  a  buggy 
and  stayed  at  Raymond's  home  until  Sunday  afternoon, 
August  27,  19 1 6.  They  started  home  soon  after  the  noon 
hour,  the  deceased  driving  a  double  rig.  In  the  bed  of  the 
buggy  were  peaches  and  a  lard  can  filled  with  plums  was  in 
the  front  of  tlie  buggy.  Howard  was  following  the  buggy, 
riding  a  horse.  They  were  going  west  on  the  highway 
which  passes  the  store  at  Lamb  before  described. 

There  is  nothing  in  the  testimony  to  indicate  that  de- 
fendant knew  deceased  was  in  the  cotmty  or  that  a  meet- 
ing was  expected  by  either  of  the  parties  on  the  day  of  the 
shooting.  Defendant  and  his  brother,  George,  went  to  the 
store  at  Lamb  Sunday  afternoon,  going  in  through  the  east 
door,  which  was  open,  and  made  some  purchases.  The  de- 
fendant bought  some  fruit-can  rubbers  and  his  brother  some 
molasses  and  some  cups  and  saucers.  They  went  to  tlie 
store  on  horseback.  Defendant  hitched  his  horse  to  the 
fence  east  of  the  store  and  his  brother  hitche4  the  mule 
he  was  riding  near  the  well.  While  they  were  in  the  store 
three  young  men  of  the  neighborhood  were  also  in  the  store. 
After  defendant  and  his  brother  came  out  of  the  store  they 
took  their  purchases  to  the  east  end  of  the  porch  to  pre- 
pare them  for  convenient  carrying  on  horseback.  About 
the  time  they  came  out  of  the  store  the  other  young  men 
came  out  also  and  went  across  the  road  to  tlie  well. .  At 
about  that  time  the  deceased,  his  brother  Howard  and  Tom 
Crow  came  up  and  stopped  at  the  well,  the  two  latter  be- 
ing on  horseback.  Howard  got  off  his  horse,  hitched  it 
and  went  into  the  store  to  get  some  tobacco.  Crow  alighted, 
hitched  his  horse  and  went  to  the  pump  to  get  a  drink.  De- 
ceased sat  in  his  buggy,  talking  to  the  parties  at  the  well. 
No  word  had  been  spoken  between  deceased  and  defendant 
when  a  shot  was  fired.  One  of  the  four  men  at  the  well 
with  deceased  testified  he  saw  defendant  fire  the  first  shot. 
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The  other  three  men  did  not  see  the  first  shot  fired,  but  their 
testimony  as  to  the  facts  and  circumstances  makes  it  appear 
that  the  deceased  did  not  fire  the  first  shot.  Defendant  and 
his  brother  testified  deceased  fired  the  first  shot.  There  was 
a  difference  in  the  testimony  of  the  witnesses  as  to  the  num- 
ber of  shots  fired.  It  is  clear  there  were  six,  at  least.  De- 
fendant testified  that  after  deceased  first  fired  at  him  and 
started  towards  him  he  retreated  onto  the  porch  for  the 
purpose  of  getting  into  the  store  by  the  front  door,  which 
he  found  locked;  that  he  fired  two  shots  into  the  ground 
to  stop  deceased,  but  he  continued  to  advance,  firing,  and 
defendant  then  fired  two  more  shots,  both  of  which  took 
effect,  one  of  them  being  fatal.  The  deceased  had  advanced 
about  two-thirds  of  the  distance  from  the  buggy  to  the  porch 
when  he  fell.  It  is  clear,  also,  from  the  testimony  that  the 
deceased  fired  two  shots.  One  of  them  hit  a  corner  board 
of  the  store,  and  defendant  testified  it  passed  through  the 
lapel  of  his  coat.  The  other  shot  took  effect  in  the  roof 
of  the  porch.  It  appeared  from  the  evidence  that  there 
was  ill-feeling  between  defendant  and  deceased  for  some 
time  prior  to  the  homicide.  It  was  proved  that  deceased 
had  made  numerous  threats  to  kill  defendant,  and  on  some 
occasions  had  requested  the  parties  to  whom  the  threats 
were  made  to  communicate  them  to  defendant,  which  they 
did.  It  was  also  proved  that  the  defendant  had  made  some 
threats  against  deceased. 

Without  expressing  any  view  of  the  sufficiency  of  the 
evidence  to  sustain  the  conviction,  the  facts  and  circum- 
stances proven  were  such  that  it  cannot  be  said  the  errors 
hereafter  referred  to  could  not  reasonably  have  had  an  ef- 
fect upon  the  jury  in  arriving  at  their  verdict. 

Over  the  objection  of  defendant  the  court  permitted  the 
prosecution  to  prove  on  tlie  trial  that  in  November,  1914, 
deceased  took  his  wife  to  her  father's  in  a  wagon  drawn  by 
two  horses.  Defendant  at  that  time  was  a  single  man  liv- 
ing in  his  father's  family  and  was  at  his  father's  home  when 
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his  sister  was  brought  there  by  her  husband,  the  deceased. 
The  deceased  did  not  go  into  the  house  but  left  his  wife 
there  and  drove  away.  As  he  drove  along  the  road  past 
the  bam  lot  of  his  father-in-law  someone  shot  him  with  a 
shot-gun,  some  of  the  shot  striking  him  in  the  neck  and 
other  parts  of  the  body.  No  one  saw  the  person  who  did 
the  shooting  and  no  complaint  appears  to  have  been  made 
against  anyone  for  it.  There  appears  to  have  been  some 
suspicion  or  talk  that  one  of  two  brothers  mentioned  did 
the  shooting.  The  widow  of  deceased  testified  as  a  wit- 
ness for  the  prosecution  that  she  heard  the  report  of  the 
gun  and  went  out  of  the  house  toward  the  barn  lot  and 
met  her  brother,  the  defendant,  coming  from  that  direction 
toward  the  house  and  that  he  was  carrying  a  shot-gun.  She 
testified  that  some  time  before  that  she  and  her  husband  had 
separated  and  she  went  to  her  father's ;  that  defendant  was 
opposed  to  her  going  back  to  live  with  her  husband  and  told 
her  if  she  did  he  would  kill  him.  Another  sister  of  defend- 
ant was  permitted  to  testify  that  defendant  told  her  at  an- 
other sister's  house,  on  an  occasion  she  described,  that  he 
had  shot  the  deceased  in  November,  19 14.  The  sister  at 
whose  house  it  was  said  that  statement  was  made,  and  her 
husband,  both  testified  to  being  present  and  remembering 
the  occasion  referred  to  by  the  witness  and  that  no  such 
statement  was  made  by  the  defendant.  Defendant  denied 
he  did  the  shooting  in  November,  1914,  denied  he  left  his 
father's  house  until  after  deceased  had  gone,  denied  he  went 
out  to  the  barn  lot,  and  denied  that  the  wife  of  deceased 
met  him  and  that  he  was  carrying  a  shot-gun.  He  was  cor- 
roborated about  remaining  in  the  house  by  other  members 
of  the  family.  It  will  be  seen  the  evidence  of  defendant's 
having  done  the  shooting  at  that  time  was  highly  conflict- 
ing. That  shooting  was  a  distinct,  substantive  offense.  It 
had  no  connection  with  the  acts  which  resulted  in  the  homi- 
cide, and  all  that  can  be  claimed  for  it  is  that  it  tended  * 
to  show  the  animus  or  state  of  mind  of  defendant  toward 
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deceased.  It  was  competent  for  the  prosecution  to  prove 
threats  made  by  defendant  against  deceased,  but  to  permit 
testimony  that  defendant  had  committed  another  distinct  of- 
fense, the  correctness  of  which  testimony  was  not  conceded 
but  was  vigorously  disputed,  was  erroneous  and  prejudicial. 
It  amounted  to  trying  defendant  on  two  charges,  to  both 
of  which  he  denied  his  guilt.  The  question  presented  is 
quite  different  from  what  it  would  have  been  if  defendant 
had  admitted  or  had  not  denied  he  did  the  shooting  in  No- 
vember, 1914.  The  case  does  not  come  within  the  excep- 
tion to  the  general  rule  announced  in  F arris  v.  Peoplcj  129 
111.  521,  Lyons  v.  People,  137  id.  602,  Henry  v.  People,  198 
id.  162,  and  Schiiltz  v.  People,  210  id.  196,  that  proof  of 
a  distinct,  substantive  offense  cannot  be  admitted  to  prove 
another  offense.  That  defendant  killed  deceased  was  not 
disputed.  There  were  several  eye-witnesses  to  the  homicide 
and  the  dispute  was  as  to  whether  the  killing  was  justifiable 
homicide.  It  was  error,  under  the  circumstances  here  pre- 
sented, to  permit  the  evidence  of  a  previous  offense  intro 
duced  by  the  prosecution. 

Complaint  is  made  of  the  ruling  of  the  court  in  sustain- 
ing objections  of  counsel  for  the  prosecution  to  the  open- 
ing statement  of  counsel  for  defendant  and  unreasonably 
restricting  counsel  in  his  statement.  Counsel  for  defendant 
said  in  his  opening  statement  that  the  law  of  self-defense  is 
laid  down  in  sections  148  and  149  of  the  statute,  and  then 
proceeded  to  tell  the  jury  that  defendant  proposed  to  prove 
certain  threats  made  by  deceased  against  defendant.  Coun- 
sel for  the  prosecution  objected  to  the  statement  upon  tlie 
ground  that  it  was  argument,  and  the  court  admonished 
counsel  making  the  opening  statement  to  state  briefly  what 
he  expected  to  prove  and  not  argue  the  case  at  that  time. 
Counsel  for  defendant  objected  to  the  statement  of  the  court 
and  the  court  told  him  to  proceed.  Counsel  proceeded  and 
said,  "We  will  prove,  gentlemen  of  the  jury," — and  at  this 
point  counsel  for  the  prosecution  objected  that  the  state- 
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ment  was  an  argument.  The  court  sustained  the  objection 
and  told  counsel  not  to  argue  but  to  state  the  facts.  Coun- 
sel for  defendant  replied  he  was  stating  the  facts,  and  the 
court  said,  "You  are  arguing  this  case."  Counsel  again  ob- 
jected to  the  statement  of  the  court,  and  the  court  ordered 
counsel  to  state  his  case  in  accordance  with  the  instructions 
of  the  court.  The  court  erred  in  sustaining  the  objections 
to  the  statement  and  characterizing  it  as  argument.  So  far 
as  disclosed  by  the  abstract,  counsel  was  proceeding  to  state 
what  he  proposed  to  prove  and  was  not  arguing  the  case 
when  he  was  interfered  with  and  stopped  by  the  court 
Counsel  had  a  right,  in  his  opening  statement  in  behalf  of 
the  defendant,  to  state  briefly,  within  reasonable  limits,  the 
facts  defendant  relied  on  and  expected  to  prove  in  his  de- 
fense. It  is  an  important  right  to  a  defendant  in  a  crimi- 
nal case  that  his  counsel  shall  not  be  prevented  or  unrea- 
sonably hindered  by  the  court  in  the  performance  of  his 
duty  at  every  stage  of  the  trial,  within  the  requirements  of 
the  law.  The  court  erred  in  denying  defendant  this  right. 
People  V.  Hamilton,  268  111.  390. 

Thirty  instructions  were  given  for  the  prosecution  and 
thirty-six  for  defendant.  Complaint  is  made  by  counsel  of 
a  majority  of  the  instructions  given  at  the  request  of  the 
prosecution,  but  we  will  not  discuss  them  all  separately  and 
in  detail.  The  principal  fault  of  the  instructions  is,  that 
while  in  some  murder  prosecutions  where  self-defense  is 
not  relied  upon  by  defendant  they  might  be  unobjectionable, 
yet  where  that  defense  is  interposed,  as  here,  it  should  not 
be  ignored  in  the  instructions.  The  instructions  are  not 
numbered  in  the  brief  for  defendant  as  they  are  in  the  ab- 
stract, and  we  will  observe  the  abstract  numbers  where  we 
refer  to  particular  instructions.  Instruction  No.  i  is  praic- 
tically  a  literal  copy  of  an  instruction  condemned  in  Peo- 
ple V.  Penman,  271  111.  82.  It  told  the  jury  that  if  the  de- 
fendant formed  an  intent  or  design  on  the  instant  to  kill 
deceased  it  mattered  not  whether  such  intention  had  been 
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previously  entertained,  and  if  the  killing  was  proven  to  have 
been  maliciously  done  it  would  be  murder.  The  instruction 
as  given  ignored  defendant's  defense.  The  same  is  also 
true  of  instruction  No.  20.  These  instructions  were  er- 
roneous in  a  particular  that  was  prejudicial  to  defendant. 
(People  V.  Pemftan,  supra;  People  v.  Bissett,  246  111.  516; 
People  V.  Jacobs,  243  id.  580.)  There  were  errors  in  cer- 
tain other  instructions,  less  vital,  which  we  will  not  particu- 
larly discuss,  as  the  suggestions  herein  made  are  sufficient 
for  guidance  in  the  preparation  of  instructions  upon  a  new 
trial. 

A  number  of  the  witnesses  for  tlie  prosecution  had  tes- 
tified at  the  coroner's  inquest  and  on  a  motion  to  admit 
defendant  to  bail.  Counsel  for  defendant  had  what  pur- 
ported to  be  the  questions  asked  of  and  the  answers  made 
by  the  witnesses  on  those  two  occasions,  and  sought  to  lay 
the  foundation  for  impeaching  certain  witnesses  by  reading 
from  their  previous  testimony  questions  asked  them  and  an- 
swers made  thereto  and  asking  the  witnesses  if  such  ques- 
tions were  not  asked  and  such  answers  made  by  them  in 
their  previous  testimony.  The  court  sustained  objections 
to  a  number  of  questions  of  this  character  asked  some  of 
the  witnesses,  which  was  erroneous,  but  in  reading  the  ab- 
stract of  the  testimony  we  get  the  understanding  that  this 
error  was  later  obviated  by  permitting  the  witnesses  to  be 
examined  upon  the  subjects  of  their  former  testimony. 

It  is  also  complained  that  the  court  made  remarks  dur- 
ing the  trial  prejudicial  to  defendant.  The  remarks  of  the 
court  complained  of  do  not  appear  to  have  been  of  a  serious 
character  and  would  not  afford  grounds  for  a  reversal  of 
the  judgment. 

*  For  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 
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(No.  121 15. — Reversed  and  remanded.) 
The  People  of  the  State  of  Illinois,  defendant  in  Er- 
ror, vs.  Charles  Hedge,  Plaintiff  in  Error. 

Opinion  Med  October  21,  jpi8. 

1.  Criminal  law — rule  as  to  one  who  advises  commission  of  a 
larceny.  Under  the  Criminal  Code  one  who  advises  and  encourages 
the  commission  of  a  larceny,  though  not  present  when  the  goods 
were  actually  taken,  is  guilty  of  larceny  equally  with  the  actual 
thief,  and  he  may  be  indicted  in  the  same  language  and  convicted 
as  a  principal. 

2.  Same — when  evidence  is  admissible  in  larceny  case  though  it 
shows  other  offenses.  In  a  larceny  case,  where  the  evidence  shows 
the  automobile  was  stolen  in  accordance  with  a  conspiracy  between 
the  accused  and  the  witness,  by  which  the  latter  was  to  steal  au- 
tomobiles and  bring  them  to  the  accused,  who  would  return  them 
for  the  reward,  evidence  as  to  other  automobiles  being  taken  and 
returned  in  carrying  out  such  conspiracy  is  admissible. 

3.  Same — acts  and  conversations  of  one  conspirator  are  admis- 
sible against  the  others.  Where  the  evidence  shows  the  fact  of  a 
conspiracy,  the  acts  and  conversations  of  one  or  more  of  the  con- 
spirators in  furtherance  of  the  conspiracy  are  admissible  against 
the  other  conspirators  though  they  were  not  present. 

4.  Same — what  evidence  concerning  another  offense  is  not  ad- 
missible. Where  the  evidence  in  a  larceny  case  tends  to  show  that 
the  automobile  was  stolen  in  pursuance  of  a  conspiracy  between  the 
accused  and  a  certain  other  person  to  steal  automobiles  and  return 
them  for  a  reward,  evidence  tending  to  raise  a  suspicion  that  the 
accused  was  connected  with  the  taking  of  another  automobile  not 
shown  to  have  been  in  any  way  connected  with  the  conspiracy  is 
not  admissible. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Joseph  Sabath,  Judge,  presiding. 

Thomas  E.  Swanson,  a^nd  Charles  C.  Williams,  for 
plaintiff  in  error. 

Edward   J.    Brundage,   Attorney    General,   Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wilson,  and  Edward  A.  Prindiville,  of  counsel,)  for 
the  People. 
284  -  33 


Digitized  by 


Google 


514  The  People  v.  Hedge.  [284  IlL 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
Charles  Hedge  was  convicted  of  larceny  on  an  indict- 
ment charging  h?m  with  larceny  and  receiving  stolen  goods, 
and  has  sued  out  a  writ  of  error  to  reverse  the  judgment  on 
the  grounds  that  it  is  not  sustained  by  the  evidence  and  that 
the  court  erred  in  the  admission  of  evidence  and  in  instruct- 
ing the  jury. 

The  plaintiff  in  error  was  for  several  years  an  adjuster 
or  investigator  for  insurance  companies  and  specialized  in 
the  recovery  of  stolen  automobiles.  On  November  17, 1916, 
a  Haynes  automobile  belonging  to  Samuel  H.  Regensberg 
was  stolen  in  the  city  of  Chicago  by  Norman  Dietz  and 
Edward  Thacker,  and  on  November  23  it  was  returned  to 
Regensberg  by  Hedge,  who  received  from  the  insurance 
company  $100  for  its  recovery.  Hedge  testified  that  the 
first  information  he  had  about  the  car  being  stolen  was  from 
the  thief,  Norman  Dietz,  who  asked  Hedge  if  he  was  look- 
ing for  a  Haynes  car.  Hedge  questioned  Dietz  and  learned 
that  the  car  came  from  a  person  on  Grand  boulevard.  The 
police  had  been  notified  of  the  theft  of  the  car,  and  upon 
investigation  Hedge  learned  the  owner's  name  and  entered 
into  negotiations  with  him  for  the  recovery  of  the  car. 
When  these  were  completed  Hedge  arranged  with  Dietz  to 
locate  the  car  and  meet  him  the  next  day.  Hedge  went  to 
the  appointed  place  the  next  day.  The  car  was  standing  on 
the  corner.  He  drove  it  down-town,  delivered  it  to  Regens- 
berg, received  the  $100  and  gave  $75  to  Dietz.  He  testified 
that  Dietz  never  told  him  that  he  had  stolen  the  car  and  he 
did  not  know  that  Dietz  had  anything  to  do  with  stealing 
it;  that  Dietz  was  a  "stool  pigeon,"  who  gave  him  infor- 
mation and  used  to  come  to  his  office  wanting  to  know  what 
was  missing  and  would  look  over  Hedge's  files  and  descrip- 
tions of  cars;  that  Hedge  had  all  the  stool  pigeons  he  could 
get  but  Dietz  was  the  only  one  he  would  actually  see,  and 
that  nobody  ever  told  him  that  Dietz  was  an  automobile 
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thief ;  that  he  first  saw  Dietz  in  December,  191 5,  and  talked 
with  him  about  a  stolen  car  in  regard  to  which  Hedge  had 
been  employed  by  an  adjustment  company,  and  that  after- 
ward he  got  information  from  Dietz  in  several  cases  which 
helped  in  the  recovery  of  stolen  cars,  for  which  he  paid 
Dietz. 

Dietz  was  a  young  man  about  twenty  years  old  when 
Hedge  became  acquainted  with  him,  who  then  was  or  soon 
became  an  automobile  thief.  In  the  first  few  months  of 
their  acquaintance  he  gave  Hedge  information  in  regard  to 
stolen  automobiles  which  helped  Hedge  in  several  cases  to 
recover  the  automobiles,  and  Hedge  paid  him  for  the  in- 
formation. He  testified  that  in  May,  19 16,  Hedge  told  him 
that  if  Dietz  could  get  cars  Hedge  could  put  them  away 
and  they  could  get  the  rewards  for  them,  and  the  next  day 
took  him  in  his  automobile  to  Hillside,  to  the  road  house 
of  Frank  Russo,  and  introduced  him  to  Russo  as  a  friend 
of  Hedge ;  that  soon  after  Dietz  made  an  arrangement  with 
James  Sloan,  another  young  automobile  thief  about  seven- 
teen years  old,  to  assist  in  stealing  and  concealing  automo- 
biles, and  in  pursuance  of  that  arrangement  several  auto- 
mobiles were  stolen,  taken  to  Russo's  and  left  there,  and 
Hedge  afterward  paid  Dietz  for  them  different  sums  of 
money.  Sloan  testified  to  the  arrangement  with  Dietz  and 
to  the  stealing  of  cars  and  taking  them  to  Russo's  and  the 
payment  of  money  to  him  by  Dietz.  He  also  testified  that 
he  went  to  Hedge's  office  with  Dietz,  and  Hedge  told  him 
to  go  ahead  and  get  the  machines  and  bring  them  out  to 
Russo's  place.  Russo  denied  that  Hedge  ever  made  any 
arrangement  to  store  automobiles  in  his  garage.  Dietz  tes- 
tified that  Hedge  did  not  know  about  the  cars  Dietz  was 
going  to  steal ;  that  Dietz  told  nobody  but  simply  went  out 
and  got  the  cars ;  that  Hedge  told  Dietz  the  first  time  they 
met  that  Dietz  must  never  come  to  Hedge  with  anything  he 
personally  had  anything  to  do  with, — never  to  steal  a  car 
and  then  come  to  Hedge  and  tr>'  to  get  some  of  the  reward. 
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If  the  understanding  between  Hedge  and  Dietz  was  that 
Dietz  should  steal  cars  and  bring  them  to  Russo's  place  and 
that  Hedge  should  return  the  cars  to  the  owners  and  collect 
the  rewards  for  their  recovery  then  Hedge  was  guilty  of 
larceny  as  well  as  Dietz.  The  Criminal  Code  provides  that 
whoever,  not  being  present  aiding,  abetting  or  assisting,  has 
advised,  encouraged,  aided  or  abetted  the  perpetration  of 
a  crime  shall  be  considered  as  principal  and  may  be  indicted 
and  punished  as  such.  One  who  has  advised  and  encouraged 
the  commission  of  a  larceny,  though  absent  when  the  goods 
were  actually  taken,  is  as  much  a  thief  as  the  person  who 
carried  them  away  and  may  be  indicted  in  the  same  lan- 
guage and  convicted  as  principal.  The  case  for  tlie  prose- 
cution depends  upon  the  testimony  of  Dietz  and  Sloan. 
Aside  from  their  testimony  all  the  circumstances  shown 
against  Hedge,  however  suspicious,  may  be  interpreted  con- 
sistently with  his  innocence.  These  young  men  were  old 
thieves  steeped  in  crime,  with  several  indictments  against 
each  of  them,  having  at  various  times  been  in  jail  for 
months.  It  was  the  province  of  the  jury,  however,  to  de- 
termine what  weight  should  be  given  their  testimony,  and 
upon  a  consideration  of  all  the  evidence  we  could  not  say 
that  there  is  clearly  a  reasonable  doubt  of  the  defendant's 
guilt  had  the  record  been  free  from  material  error. 

The  charge  was  the  larceny  of  Regensberg's  automobile. 
It  is  insisted  that  the  testimony  in  regard  to  the  theft  of 
other  automobiles,  their  delivery  at  Russo's  garage  and  the 
payment  of  a  part  of  the  reward  to  Dietz  was  incompetent, 
because  evidence  of  other  distinct  and  unconnected  offenses 
is  not  admissible  on  a  trial  for  larceny.  If  the  testimony 
of  Dietz  and  Sloan  was  true  there  was  a  conspiracy  for  the 
stealing  of  automobiles  and  restoring  them  to  the  owners 
for  reward,  and  where  a  conspiracy  is  established,  any  act 
done  in  the  prosecution  of  the  enterprise  and  in  furtlier- 
ance  of  the  common  design  is  admissible  in  evidence.  The 
defendant  was  not  indicted  for  conspiracy  and  it  was  not 
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charged  in  the  indictment  that  a  conspiracy  existed,  but  it 
was  competent  to  show,  for  the  purpose  of  estabUshing  the 
defendant's  connection  with  the  crime  as  an  accessory,  that 
the  crime  was  tlie  result  of  a  conspiracy  and  the  steps  by 
which  the  crime  was  brought  about,  including  every  act  of 
each  of  the  conspirators  in  furtherance  of  the  common  pur- 
pose. (Spies  V,  People,  122  111.  i.)  The  various  crimes 
testified  to  were  thefts  committed  in  carrying  out  the  alleged 
scheme  agreed  upon  by  the  conspirators. 

Objection  is  made  to  the  giving  of  an  instruction  defin- 
ing an  accessory  and  stating  that  he  may  be  indicted  and 
convicted  as  principal;  an  instruction  referring  to  the  tes- 
timony of  an  accomplice;  and  an  instruction  that  if  two  or 
more  persons  are  engaged  in  the  prosecution  of  a  felony,  all 
are  responsible  for  the  acts  of  each  in  the  prosecution  of 
the  felony.  The  objection  to  each  is  tliat  it  is  not  applicable 
to  the  evidence  as  to  tlie  larceny  of  the  Regensberg  automo- 
bile. It  is  answered  by  what  has  been  said  on  the  subject 
of  conspiracy. 

Evidence  was  admitted,  over  the  defendant's  objection, 
of  a  conversation  between  Dietz  and  Sloan,  in  which  Dietz 
and  Sloan  arranged  to  steal  cars  and  conceal  them  for  the 
purpose  of  collecting  the  rewards  offered  for  their  return. 
Hedge  was  not  present  and  it  is  insisted  that  the  evidence 
was  not  admissible  against  him.  This  conversation  was 
competent  as  one  of  the  acts  of  Dietz  in  furtherance  of  the 
purpose  of  the  conspiracy  by  inducing  Sloan  to  join  him  in 
prosecuting  the  enterprise.  Where  a  conspiracy  exists  to 
accomplish  an  unlawful  purpose,  anything  said  or  done  by 
any  of  the  conspirators  in  the  accomplishment  of  the  un- 
lawful purpose  is  tlie  act  of  all  and  is  admissible  in  evidence 
against  all.  (Raymond  v.  People,  226  111.  433;  Lasher  v. 
Littell,  202  id.  551.)  The  particular  means  of  accompHsh- 
ing  the  purpose  may  not  be  agreed  upon  or  the  particular 
victim  of  the  proposed  crime  may  not  be  known  or  the  par- 
ticular person  to  commit  the  crime  or  the  time  or  place  may 
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not  have  been  selected,  but  all  the  acts  and  words  of  the 
conspirators  who  have  agreed  upon  the  general  purpose  in 
determining  these  matters  and  in  further  carrying  out  the 
purpose  may  be  proved.  (Spies  v.  People,  supra.)  When 
Dietz  and  Sloan  made  their  arrangement  then  Sloan  became 
one  of  the  conspirators,  whose  acts  from  that  time  in  the 
prosecution  of  the  common  purpose  were  the  acts  of  all. 

The  court  admitted,  over  the  objection  of  defendant, 
the  testimony  of  a  witness  in  regard  to  a  Ford  car  which 
Hedge's  son  had  sold  ten  months  before  the  trial ;  that  on 
the  day  before  he  w^as  examined  the  witness  went  with  tlie 
purchaser,  who  had  had  the  car  during  these  ten  months, 
and  found  that  he  could  not  make  out  the  motor  number. 
This  was  improper.  The  Ford  car  had  no  connection  with 
the  case,  so  far  as  the  evidence  discloses.  From  the  fact 
that  the  court  admitted  the  evidence  over  the  defendant's 
objection  the  jury  might  very  well  infer  that  it  had  a  tend- 
ency to  show  that  the  defendant  was  not  only  dealing  in 
Dietz's  stolen  cars,  but  also  in  other  cars  as  irregularly  ob- 
tained. This  evidence  was  intended  to  reflect  discredit  upon 
defendant  from  a  source  entirely  independent  of  the  crime 
for  which  he  was  on  trial  and  should  not  have  been  admitted. 

Frank  Russo  was  a  witness  for  defendant  and  testified 
that  he  lived  near  Dietz's  brother,  and  when  Dietz  was  in- 
dicted for  larceny,  after  having  a  conversation  with  Dietz's 
brother,  Russo  got  his  mother-in-law  to  go  on  Dietz's  bond, 
for  which  he  was  paid  four  or  five  dollars  at  a  time.  The 
State's  attorney  was  permitted  to  cross-examine  him,  over 
objection,  in  regard  to  his  signing  other  bonds,  evidently 
for  the  purpose  of  having  it  inferred  that  he  was  a  profes- 
sional bondsman.  The  cross-examination  of  witnesses  on 
collateral  matters  is  so  much  in  the  discretion  of  the  court 
that  we  do  not  regard  this  cross-examination  as  erroneous, 
though  it  was  irrelevant. 

The  character  of  the  evidence  was  such  that  justice  re- 
quires that  the  case  should  be  submitted  to  the  jury  without 
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substantial  error.  The  testimony  erroneously  admitted  may 
have  turned  against  the  defendant  the  scale  of  the  jury's 
judgment  when  without  it  the  criminal  record  of  the  wit- 
nesses against  him  would  have  turned  the  scale  in  his  favor. 
The  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial.  Reversed  and  remanded. 


(No.  1 220 1. — Judgment  affirmed.) 

The  People  ex  rel.  A.  E.  Catton  et  al.  Appellants,  vs. 

R.  B.  Roberts  et  al.  Appellees. 

Opinion  Med  October  21,  ipi8, 

CoNSTiTUTiONAi.  LAW — high  school  curative  act  of  June,  1917,  is 
valid.  The  high  school  curative  act  of  June,  1917,  in  so  far  as  it 
purports  to  legalize  the  organization  of  the  high  school  districts 
therein  described,  is  valid  and  applies  to  all  high  school  districts 
coming  within  its  terms,  although  their  organization  was  attempted 
under  the  invalid  act  of  191 1. 

Appeal  from  the  Circuit  Court  of  Peoria  county;   the 
Hon.  John  M.  Niehaus,  Judge,  presiding. 

E.  E.  Harding,  for  appellants. 

Covey,  Campbell  &  Covey,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 
Leave  was  granted  the  People,  on  the  relation  of  A.  E. 
Catton  and  Martin  Reinhart,  in  the  circuit  court  of  Peoria 
county,  to  file  an  information  in  the  nature  of  quo  warranto 
against  R.  B.  Roberts  and  the  six  other  appellees,  charging 
them  with  holding  and  exercising,  without  right  or  title, 
the  offices  of  president  and  members  of  the  board  of  edu- 
cation of  Brimfield  Township  High  School  District  No.  157, 
in  Peoria  county.  The  school  district  was  organized  under 
the  High  School  act  of  June  5,  191 1,  and  the  information 
charged  that  this  act  was  unconstitutional,  and  that  there- 
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fore  appellees  were  holding  said  offices  without  any  war- 
rant, title  or  right.  The  parties  entered  into  a  written  stipu- 
lation setting  forth  all  the  steps  which  had  been  taken  in  the 
organization  of  the  township  high  school  district.  There- 
upon the  cause  was  heard  upon  this  stipulation  and  the  mo- 
tion of  appellees  to  dismiss  the  petition,  quash  the  informa- 
tion and  abate  the  suit.  In  the  meantime  the  curative  act 
of  June  14,  1917,  had  been  passed,  and  upon  the  hearing 
the  court  sustained  the  motion  of  appellees,  quashed  the  in- 
formation and  dismissed  the  petition.  This  writ  of  error 
was  sued  out  to  review  that  judgment,  and  it  is  insisted  that 
the  curative  act  of  June  14,  1917,  is  unconstitutional  and 
invalid,  and  tliat  as  the  High  School  act  of  191 1  has  been 
declared  unconstitutional  the  judgment  of  the  trial  court 
should  be  reversed. 

We  have  repeatedly  held  that  the  curative  act  of  June 
14, 1917,  in  so  far  as  it  purports  to  legalize  the  organization 
of  certain  high  school  districts  therein  described,  is  a  valid 
enactment  and  is  applicable  to  all  high  school  districts  com- 
ing within  its  terms  although  the  organization  was  attempted 
under  the  invalid  act  of  191 1.  People  v.  Madison,  280  111. 
96;  People  V.  Stitt,  id.  553;  People  v.  Fifer,  id.  506;  Peo- 
ple V.  Woodruff,  id.  472 ;  People  v.  Ryan,  281  id.  231 ;  Peo- 
ple V.  Craft,  282  id.  483. 

Appellants  contend  that  the  trial  court  erred  in.  abating 
the  suit  and  in  not  permitting  a  hearing  on  the  merits.  The 
stipulation  disclosed  that  the  attempted  organization  of  this 
district  brought  it  within  the  terms  of  the  curative  act  of 
June  14,  1917,  and  it  appears  from  the  order  of  the  court 
that  the  cause  was  disposed  of  upon  its  merits  and  the  suit 
was  not  abated.  The  order  of  the  court  was,  "that  the  in- 
formation heretofore  filed  herein  be  and  the  same  is  hereby 
quashed  and  that  the  petition  filed  herein  be  and  the  same 
is  hereby  dismissed." 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1 994. — Decree  affirmed.) 

SAI.KNA  W11.LIAMSON  et  al.  Appellants,  vs.  S.  Edward 

Carnes  et  al.  Appellees. 

Opinion  filed  October  21,  ipi8. 

1.  Wills — courts  favor  construction  giving  estate  of  inheritance 
to  first  devisee.  Courts  will  adopt  a  construction  of  a  will  giving 
an  estate  of  inheritance  to  the  first  devisee  unless  other  limiting  or 
qualifying  clauses  in  the  will  disclose  clearly  and  unequivocally  that 
it  was  the  intention  of  the  testator  to  limit  or  qualify  the  estate. 

2.  Same — when  death  of  devisee  before  that  of  testator  is  con- 
templated. Where  the  fee  of  land  is  devised  to  the  testator's  chil- 
dren, a  subsequent  provision  that  in  case  of  their  death  without 
leaving  children  surviving  the  property  shall  go  to  others,  refers  to 
the  contingency  of  the  death  of  the  children  before  the  death  of 
the  testator,  and  if  they  survive  the  testator  they  are  immediately 
vested  with  the  fee. 

3.  Same — when  gift  over  does  not  include  children  of  a  person 
dead  before  will  was  made.  Where  the  testator  makes  specific  be- 
quests to  the  three  children  of  a  daughter  who  was  dead  before  the 
will  was  made  and  then  gives  the  fee  of  his  land  to  his  four  living 
children,  a  provision  for  a  gift  over  of  the  share  of  any  child  dying 
without  issue  to  the  living  children  "and  the  child  or  children  of 
any  dead  child,"  does  not  include  the  children  of  such  deceased 
daughter  but  refers  to  children  dying  after  the  testator's  death  and 
leaving  surviving  children. 

4.  Same — will  construed  as  referring  to  death  of  devisee  before 
death  of  testator.  Where  the  testator  has  given  the  fee  of  land  to 
his  four  children  and  provided  that  if  any  of  them  shall  die  before 
the  testator  and  leave  a  child  or  children  such  surviving  child  or 
children  shall  take  the  deceased  child's  share,  a  further  provision 
in  the  same  clause  directing  the  disposition  of  the  property  in  case 
"any  son  or  daughter  shall  die  without  child  or  children,"  refers, 
also,  to  death  before  the  death  of  the  testator. 

AppivAI.  from  the  Circuit  Court  of  Pike  county;    the 
Hon.  Harry  Higbee,  Judge,  presiding. 

Anderson  &  Matthews,  for  appellants. 

W.  E.  Williams,  and  A.  Clay  Williams,  for  appellees 
S.  Edward  Carnes  and  Margaret  Carnes. 
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L.  T.  Graham,  for  Thos.  R.  Miller,  Harvey  S.  Miller 
and  David  Miller. 

Edwin  Johnston,  guardian  ad  litem, 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court  : 

Richard  Carnes  died  testate  in  Pike  county,  Illinois,  on 
July  26,  1902,  leaving  him  surviving  Guldy  Carnes,  his 
widow,  and  five  children  and  three  grandchildren,  as  his 
only  heirs-at-law.  George  Carnes,  a  son,  died  July  19,  19 17, 
without  ever  having  had  any  child  or  children  born  to  him 
but  leaving  surviving  his  widow,  Margaret  Carnes.  The 
surviving  children  of  Richard  Carnes  are  Henry  Carnes, 
who  has  three  living  children ;  Mary  Nelson,  who  has  three 
living  children ;  Salena  Williamson,  who  has  living  twelve 
children,  and  S.  Edward  Carnes,  who  has  never  had  bom 
to  him  any  child.  The  three  grandchildren  are  Thomas  R. 
Miller,  David  Miller  and  Harvey  Miller,  sons  of  Eliza  Mil- 
ler, a  daughter,  who  died  February  14,  1878.  The  will  of 
the  testator  was  admitted  to  probate  in  the  county  court  of 
Pike  county,  and  after  the  direction  that  all  his  just  debts 
should  be  paid,  provided  as  follows : 

"Second — I  give  to  my  grandchild  Thomas  R.  Miller 
the  sum  of  $500,  and  also  give  to  my  grandson  David  Mil- 
ler the  sum  of  $500,  and  also  give  to  my  grandson  Harvey 
Miller  the  sum  of  $500,  the  said  above  named  grandchildrer 
being  the  sons  of  Eliza  Miller,  the  deceased  daughter  of  the 
said  Richard  Carnes. 

"Third — I  direct  that  my  beloved  wife  shall  take  and 
have  her  legal  right  and  interest  in  the  estate  of  the  said 
Richard  Carnes. 

"Fourth — I  give,  bequeath  and  devise  the  remainder  of 
my  estate,  both  real  and  personal,  to  my  sons  and  daugh- 
ters now  living,  to  be  divided  equally  between  said  sons 
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and  daughters,  and  if  any  of  said  sons  or  daughters  shall 
die  before  the  said  Richard  Games,  and  leave  a  child  or 
children,  such  deceased  child  or  children's  share  shall  go  to 
the  child  or  children  of  such  deceased  child  or  children,  and 
any  son  or  daughter  shall  die  without  child  or  children, 
then  in  such  case  such  deceased  child's  share  so  dying  with- 
out child  or  children  shall  be  divided  equally  between  the 
living  children  and  the  child  or  children  of  any  dead  child." 
The  will  was  executed  February  8,  1890,  and  named 
S.  Edward  Carnes  and  George  Carnes  as  executors.  The 
testator  died  seized  in  fee  simple  absolute  of  1663.15  acres 
of  land  in  Pike  county,  of  the  value  of  $125,000,  and  pos- 
sessed of  personal  property  of  the  value  of  $50,000.  After 
his  death  the  five  living  children  made  partition  of  his  real 
estate  by  quit-claim  deeds  to  each  other  of  their  respective 
portions.  The  other  four  children  deeded  to  George  Carnes, 
November  13,  1902,  the  following  of  said  lands:  The 
northeast  quarter  of  the  southwest  quarter  and  the  west  half 
of  the  southwest  quarter  of  section  :?o;  all  that  part  of 
the  east  half  of  the  northwest  quarter  of  said  section  lying 
south  of  the  right  of  way  of  the  Wabash  railroad;  the 
northeast  quarter  of  the  southeast  quarter  of  section  19,  and 
the  south  half  of  the  northwest  quarter  of  section  29, — all 
in  township  4,  south,  range  3,  west  of  the  fourth  principal 
meridian.  Guldy  Carnes,  widow  of  the  testator,  also  signed 
said  deed,  the  consideration  named  being  one  dollar.  The 
language  used  in  the  deed  to  convey  said  land  is  as  follows : 
"Do  alien,  release,  remise  and  quit-claim  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns,  those  cer- 
tain tract  or  parcel  of  land,  with  the  appurtenances,  lying 
and  being  in  the  county  of  Pike  and  State  of  Illinois,  de- 
scribed as  follows,  to-wit :  *  *  *  To  have  and  to  hold 
the  aforesaid  granted  premises  to  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  to  his  and  their  use  and 
behoof  forever,  including  the  release  and  waiver  of  the  right 
of  homestead." 
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George  Carnes  made  a  will,  which  was  duly  probated  in 
the  county  court  of  Pike  county,  by  which,  after  directing 
that  all  just  debts  and  funeral  expenses  be  paid,  he  be- 
queathed to  Margaret  Waters  the  sum  of  $1000,  .and,  sub- 
ject to  said  provisions,  he  devised  to  his  wife,  Margaret,  for 
life,  all  property  of  every  kind  and  nature  of  which  he  might 
die  possessed,  she  to  have  full  use  and  control  of  the  same. 
By  the  further  provisions  of  his  will,  at  the  death  of  his 
wife,  Edna  Koontz,  Alice  White,  George  Carnes,  (son  of 
the  testator's  nephew,  Hayes  Carnes,)  George  Edward 
Williamson,  George  Carnes,  (son  of  his  cousin,  Jerry  F. 
Carnes,)  the  United  Brethren  Church  of  Maysville  and 
Margaret  Waters  were  bequeathed  legacies  ranging  from 
$300  to  $3000.  Subject  to  all  the  foregoing  provisions  and 
at  the  death  of  his  wife,  Margaret,  by  his  will  he  gave, 
devised  and  bequeatlied  to  his  nephews  and  nieces,  except 
his  nephew  Emmett  Carnes,  all  the  remainder  of  his  prop- 
erty, to  be  divided  share  and  share  alike,  and*  named  Mar- 
garet Carnes  as  his  executrix. 

Salena  Williamson,  Mary  Nelson  and  Henry  Carnes, 
two  daughters  and  a  son  of  Richard  Carnes,  filed  a  bill  in 
the  circuit  court  of  Pike  county,  Illinois,  December  6,  19 17, 
for  the  partition  of  the  lands  deeded  by  the  widow  and 
children  of  Richard  Carnes  to  George  Carnes,  as  aforesaid. 
The  bill  set  forth  the  foregoing  facts,  and  it  was  charged 
therein  that  the  complainants  in  the  bill,  and  their  brother, 
S.  Edward  Carnes,  were  the  owners  in  fee  simple  of  said 
premises  as  tenants  in  common,  each  being  entitled  to  one- 
fourth  thereof,  by  reason  of  the  provisions  of  the  will  of 
Richard  Carnes  and  the  death  of  George  Carnes  without 
leaving  children  or  descendants  of  children.  S.  Edward 
Carnes  and  all  of  the  legatees  and  devisees  named  in  the 
will  of  George  Carnes,  and  Thomas  Bel  ford  and  Henry 
Weiniger,  tenants  in  possession  of  the  land,  were  made  par- 
ties defendant  to  the  bill.  Certain  of  the  defendants  were 
minors  and  a  guardian  ad  litem  was  appointed  for  them. 
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who  filed  a  demurrer  to  the  bill.  Demurrer  thereto  was 
also  filed  by  Thomas  R.,  David  and  Harvey  Miller.  Mar- 
garet Carnes  and  S.  Edward  Games  also  filed  a  third  demur- 
rer to  the  bill.  The  other  adult  defendants  made  default. 
The  demurrers  of  the  guardian  ad  litem  and  of  Margaret 
Carnes  and  S.  Edward  Carnes  were  sustained,  and  the  court, 
eptered  a  decree  on  the  demurrers  dismissing  the  bill  for 
want  of  equity.  The  complainants  in  the  original  bill  have 
prosecuted  this  appeal. 

The  decision  in  this  case  depends  solely  upon  one  ques- 
tion, and  that  is,  what  is  the  proper  construction  and  inter- 
pretation to  be  placed  upon  the  latter  part  of  the  fourth 
paragraph  of  the  will  of  Richard  Carnes,  reading  thus: 
"and  any  son  or  daughter  shall  die  without  child  or  chil- 
dren, then  in  such  case  such  deceased  child's  share  so  dying 
without  child  or  children  shall  be  divided  equally  between 
the  living  children  and  the  child  or  children  of  any  dead 
child."  Appellants  contend  that  the  testator  by  the  words 
in  said  clause  "shall  die  without  child  or  children,"  meant 
die  without  child  or  children  at  any  time,  either  before  or 
after  the  death  of  the  testator.  They  therefore  contend  that 
they,  together  with  S.  Edward  Carnes,  their  only  other  liv- 
ing brother,  at  the  death  of  George  Carnes  became  seized 
of  the  lands  deeded  to  him,  as  tenants  in  common  in  fee 
simple,  under  the  provisions  of  their  father's  will.  They 
also  contend  that  the  Miller  children  could  not  take  under 
the  fourth  paragraph  of  said  will  because  their  mother  was 
dead  and  had  been  dead  for  a  number  of  years  at  the  time 
the  will  was  made,  and  that  the  gift  to  the  grandchildren 
was  a  substitutionary  gift,  and  the  Miller  children  could 
not  take  by  way  of  substitution  as  their  mother  was  not  a 
member  of  the  class  who  took  as  direct  or  primary  devisees. 
S.  Edward  Carnes,  Margaret  Carnes,  and  the  infant  defend- 
ants by  their  guardian  ad  litem,  contend  that  the  words 
"shall  die  without  child  or  children,"  in  that  clause  of  the 
fourth  paragraph  we  are  considering,  mean  die  without  child 
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or  children  during  the  lifetime  of  the  testator.  They  there- 
fore claim  that  George  Carnes,  having  survived  his  father, 
Richard  Carnes,  took  by  the  will  the  fee  simple  title  to  the 
lands  in  question.  They  further  contend  that  the  quit-claim 
deed  from  the  other  heirs  and  the  widow  of  Richard  Carnes 
operated  not  as  a  partition,  simply,  but  by  way  of  a  release, 
and  estopped  appellants  from  asserting  any  title  to  the  prem- 
ises in  controversy.  The  Miller  heirs  have  assigned  cross- 
errors,  and  they  contend  that  the  words  in  said  clause  "shall 
die  without  child  or  children,"  mean  die  without  child  or 
children  at  any  time,  either  before  or  after  the  death  of  the 
testator,  and  that  the  intent  of  the  testator  expressed  by 
the  remaining  words  in  the  fourth  paragraph  was  that  they 
should  take,  as  the  heirs  of  Eliza  Miller,  a  share  in  any 
lands  devised  to  any  child  by  Richard  Carnes  by  his  will 
who  died  either  before  or  after  the  death  of  the  testator, 
leaving  no  children  or  descendants  of  children.  The  lower 
court  held  that  George  Carnes  under  the  will  of  his  father 
took  a  fee  simple  title  at  his  father's  death  to  an  undivided 
one-fifth  of  all  the  lands  of  which  his  father  died  seized, 
and  that  upon  the  partition  of  said  lands  by  deeds,  as  afore- 
said, he  became  the  absolute  owner  in  fee  simple  of  the 
lands  in  question. 

Up  to  the  latter  part  of  the  fourth  paragraph  of  the 
testator's  will  the  testator  expressed  himself  in  clear  and 
unmistakable  language.  His  debts  were  to  be  paid  and  the 
widow  was  to  receive  of  the  testator's  estate  just  what  the 
law  would  have  given  her  had  he  died  intestate.  The  Mil- 
ler heirs  were  to  receive  only  $500  each,  and  the  remainder 
of  the  estate,  both  real  and  personal,  by  the  express  terms 
of  the  will  was  to  be  divided  equally  among  his  sons  and 
daughters  living  at  the  time  he  made  his  will,  and  if  any 
one  of  the  sons  and  daughters  then  living  should  die  before 
the  testator  and  leave  a  child  or  children,  such  deceased 
child's  share  should  go  to  the  child  or  children  of  such 
deceased  child.    It  is  equally  clear  that  the  words  *'any  son 
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or  daughter,"  in  that  clause  of  paragraph  4  in  dispute,  re- 
fer to  any  son  or  daughter  of  the  testator's  sons  and  daugh- 
ters living  at  the  time  he  made  his  will,  and  that  the  words 
"living  children,"  in  the  same  clause,  refer  to  the  children 
of  the  testator  surviving  the  death  of  *'any  son  or  daughter" 
who  was  living  at  the  time  the  testator  made  his  will.  We 
think  it  is  equally  clear  that  the  closing  words  of  said  clause, 
"child  or  children  of  any  dead  child,"  mean  child  or  chil- 
dren of  any  dead  child  who  was  living  at  the  time  of  the 
making  of  the  will,  because  in  the  fourth  paragraph  he  had 
in  mind  his  sons  and  daughters  then  living  and  the  child 
or  children  of  such  of  them  as  should  die,  and  was  thereby 
making  provision  for  them  in  his  will  and  was  not  under- 
taking to  make  any  provision  whatever  for  the  children  of 
Eliza  Miller,  who  had  died  many  years  before  the  testator 
made  his  will.  He  had  already  provided  for  the  Miller 
children  by  the  second  paragraph  of  his  will.  There  is 
therefore  a  clear  intent  expressed  by  the  testator  in  his  \vill 
to  practically  disinherit  the  Miller  children,  or  to  only  give 
each  $500  out  of  his  large  estate.  But  for  such  intent  to 
only  give  the  Miller  heirs  $500  each  there  would  have  been 
no  occasion  or  necessity  for  the  testator  to  make  a  will,  as 
we  think  it  was  also  the  clear  intent  of  the  testator  that  his 
sons  and  daughters  living  at  the  time  he  made  his  will 
should  share  equally  in  the  remainder  of  his  property  if 
living  at  his  death,  and  that  if  any  of  them  should  die  be- 
fore his  death,  with  or  without  children,  his  surviving  chil- 
dren and  the  children  of  any  of  said  sons  or  daughters  who 
should  die  before  the  testator  should  share  the  property  of 
which  he  died  seized  or  possessed,  the  child  or  children  of 
such  child  dying  after  the  making  of  the  will  and  before 
the  death  of  the  testator  taking  only  the  share  that  their 
deceased  father  or  mother  would  have  taken  had  he  or  she 
been  living  at  the  testator's  death.  This  idea  is  clearly  ex- 
pressed by  the  fourth  paragraph  of  the  will  up  to  and  pre- 
ceding that  part  in  dispute.    Of  course,  no  son  or  daughter 
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of  the  testator  could  ever  have  a  share  in  the  testator's  prop- 
erty unless  living  at  the  time  of  the  testator's  death,  yet  we 
find  in  paragraph  4  these  expressions :  "if  any  of  said  sons 
or  daughters  shall  die  before  the  said  Richard  Carnes  and 
leave  a  child  or  children,  such  deceased  child  or  children's 
share  shall  go  to  the  child  or  children  of  such  deceased  child 
or  children,  and  any  son  or  daughter  shall  die  without  child 
or  children,  then  in  such  case  such  deceased  child's  share  so 
dying  without  child  or  children  shall  be  divided  equally  be- 
tween the  living  children."  We  therefore  think  that  the 
clear  intent  of  the  fourth  paragraph  of  the  will  was  to  de- 
vise to  each  of  the  sons  and  daughters  the  fee  simple  title 
to  an  undivided  one-fifth  of  the  testator's  real  estate,  and 
that  they  should  take  title  to  such  shares  if  living  at  the 
testator's  death,  regardless  of  whether  they  died  with  or 
without  children  them  surviving.  Our  conclusion  therefore 
necessarily  is  that  the  clauses  last  above  quoted  were  merely 
inserted  in  the  will  to  prevent  a  lapse  in  case  of  the  death 
of  any  one  of  his  living  children  before  the  testator  died. 
For  the  foregoing  reasons  the  latter  part  of  paragraph  4 
should  be  construed  and  interpreted  in  the  same  manner 
as  if  the  preceding  words  in  the  paragraph,  "before  the 
said  Richard  Carnes,"  were  actually  written  after  the  words 
"and  any  son  or  daughter  shall  die,"  at  the  beginning  of 
the  last  clause  of  the  paragraph.  In  other  words,  such 
clause  should  be  interpreted  as  if  it  read,  "and  any  son  or 
daughter  shall  die  before  the  said  Richard  Carnes,  without 
child  or  children,  then  in  such  case  such  deceased  child's 
share  so  dying  without  child  or  children  shall  be  divided 
equally  between  the  living  children  and  the  child  or  children 
of  any  dead  child  of  my  sons  and  daughters  now  living." 
The  whole  context  of  the  will  indicates  that  such  is  the  cor- 
rect interpretation  of  the  testator's  will,  and  the  construc- 
tion and  punctuation  found  in  the  fourth  paragraph  are  in 
harmony  with  such  interpretation,  when  we  consider  the 
further  fact  that  the  clause  in  question  is  connected  with 
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the  preceding  clause  by  the  conjunction  "and."  Besides,  it 
has  become  a  settled  policy  of  this  court  to  adopt  the  con- 
struction of  a  will  that  will  give  an  estate  of  inheritance  to 
the  first  devisee,  unless  other  limiting  or  qualifying  clauses 
in  the  will  disclose  clearly  and  unequivocally  that  it  was  the 
intent  of  the  testator  to  limit  or  qualify  the  estate  granted. 
(Becker  v.  Becker,  206  111.  53 ;  Kohtz  v.  Eldred,  208  id. 
60.)  It  is  also  the  settled  rule  of  this  court  that  estates, 
legal  or  equitable,  given  by  will  should  always  be  regarded 
as  vesting  immediately,  unless  the  testator  has  by  very  clear 
words  manifested  an  intention  that  they  should  be  contin- 
gent on  a  future  event.  Sco field  v.  Olcott,  120  111.  362; 
Kohtz  V.  Eldred,  supra. 

Under  the  interpretation  placed  upon  the  testator's  will 
by  the  appellants  and  the  Miller  heirs,  Geprge  Carnes  and 
S.  Edward  Carnes  at  the  death  of  tlieir  father  took  only  a 
base  or  determinable  fee  under  his  will,  which  would  last 
forever  only  in  case  they  died  leaving  a  child  or  children, 
but  which  would  go  to  their  surviving  brothers  or  sisters 
in  fee  in  case  of  their  death  without  leaving  a  child  or  chil- 
dren, as  contended  by  the  appellants,  and  to  their  surviving 
brothers  and  sisters  and  the  three  Miller  children  according 
to  their  contention.  We  do  not  think  that  there  is  anything 
in  the  context  of  the  will  that  shows  an  intention  of  the 
testator  to  make  any  provision  by  his  will  for  such  con- 
tingent interests.  There  were  no  special  circumstances  sur- 
rounding the  testator  at  the  time  he  made  his  will,  so  far 
as  the  allegations  of  the  bill  show,  that  shed  any  particu- 
lar light  upon  the  context  of  the  will  more  than  the  mere 
words  and  general  context  of  the  will  itself  as  above  set 
forth.  We  do  not  regard  the  ages  of  tlie  various  children 
of  the  testator  at  the  time  he  made  his  will,  or  the  fact 
that  there  were  two  of  them  at  that  time  who  had  no  chil- 
dren, as  furnishing  evidence  of  his  intent  not  to  invest  the 
fee  simple  title  to  his  lands  in  his  children  in  case  they  sur- 
vived him.  George  Carnes,  the  older  of  said  two  brothers, 
284  -  84 
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was  only  a  little  over  thirty-one  years  of  age  when  the  will 
was  made,  while  S.  Edward  Games  was  not  quite  twenty- 
five  years  old. 

As  the  court  properly  held  that  George  Carnes  became 
invested,  under  the  provisions  of  his  father's  will,  with  the 
full  fee  simple  title  to  said  lands  at  the  death  of  his  father, 
it  will  not  be  necessary  to  consider  the  other  questions  raised 
by  the  briefs  as  to  whether  or  not  the  other  heirs  of  Rich- 
ard Carnes  are  estopped  by  their  deeds  to  question  George's 
title.  It  is  averred  that  the  deeds  were  made  for  the  pur- 
pose of  partition  of  the  lands  in  question  among  the  heirs 
of  Richard  Carnes.  No  question  is  raised  in  this  case  that 
a  partition  was  not  fairly  and  equitably  made  among  the 
heirs  by  deeds,  and  therefore  George  Carnes  was  invested 
with  the  full  fee  simple  title  to  the  premises  and  appellants 
and  the  Miller  heirs  have  no  right  or  interest  therein. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 


(No.  1 1 574. — ^Judgment  affirmed.) 
Thk  People  ex  rel.  William  L.  O'Connell,  County  Col- 
lector, Plaintiff  in  Error,  vs.  Frederic  R.  DeYoung 
et  al.  Defendants  in  Error. 

Opinion  Med  October  21,  IQ18, 

1.  Drainage — question  of  beneHts  in  farm  drainage  districts 
may  be  raised  on  collector's  application  for  judgment.  A  drainage 
assessment  cannot  exceed  the  benefits  to  the  land,  and  the  question 
whether  the  assessment  exceeds  the  benefits  may,  in  the  case  of 
farm  drainage  districts,  be  raised  on  the  collector's  application  for 
judgment  and  order  of  sale. 

2.  Same — when  land  owner  is  not  estopped  to  raise  question  of 
benefits.  The  fact  that  a  land  owner  in  a  farm  drainage  district 
has  paid  several  installments  of  a  drainage  assessment  and  several 
intervening  single  assessments  does  not  estop  him  to  object,  on 
application  by  the  collector  for  judgment  for  a  later  installment, 
that  the  amount  he  has  already  paid  on  the  various  assessments 
exceeds  the  total  benefits  to  his  land  from  the  improvement. 
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Writ  of  Error  to  the  County  Court  of  Cook  county ; 
the  Hon.  John  E.  Owens,  Judge,  presiding. 

Otto  F.  Reich,  (George  A.  Mason,  of  counsel,)  for 
plaintiff  in  error. 

John  G.  Drennan,  and  Frederic  R.  DeYoung,  for 
defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  county  court  of  Cook  county  sustained  objections 
of  defendants  in  error  to  the  application  of  the  county  col- 
lector of  said  county  for  judgment  against  and  order  of  sale 
of  defendants  in  error's  land  for  failure  to  pay  the  first  in- 
stallment of  assessment  No.  5  of  Calumet  Union  Drainage 
District  No.  i  of  the  towns  of  Thornton  and  Bremen,  in 
Cook  county.  The  record  has  been  brought  to  this  court 
for  review  by  writ  of  error. 

The  district  was  organized  in  1905  under  the  Farm 
Drainage  act  of  1885  and  the  commissioners  of  said  dis- 
trict have  levied  the  following  assessments:  No.  i,  Sep- 
tember 6,  1905,  divided  into  two  installments,  $35,000; 
No.  2,  May  15,  1906,  divided  into  ten  installments,  $42,000; 
No.  3,  March  10,  1908,  made  in  one  installment,  $30,000; 
No.  4,  July  21,  1909,  divided  into  two  installments,  $33i- 
428.62;  No.  5,  March  20,  1912,  divided  into  two  install- 
ments, $34,400.  The  first,  third  and  fourth  assessments 
and  the  first  six  installments  of  the  second  assessment  had 
been  paid  at  the  time  of  the  hearing  of  these  objections  to 
the  first  installment  of  the  fifth  assessment.  Fifty-four  ob- 
jections in  all  were  filed  to  the  application  for  judgment, 
raising  the  question  of  benefits  and  certain  legal  objections. 
The  court  personally  viewed  the  premises,  heard  additional 
evidence  and  sustained  the  objections. 

Plaintiff  in  error  contends  the  fifth  assessment  was  lev- 
ied pursuant  to  section  41  of  the  Farm  Drainage  act  and 
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was  for  repairs,  maintenance  and  new  work  and  that  the 
question  of  benefits  was  not  involved,  while  defendants  in 
error  contend  the  assessment,  as  shown  by  the  commis- 
sioners' resolution,  was  "for  the  purpose  of  completing  the 
proposed  work,"  and  that  no  other  reason  appears  in  the 
drainage  record,  and  that  the  proof  clearly  shows  the  ob- 
jectors had  already  paid  to  the  drainage  district  an  amount 
of  money  in  excess  of  what  their  respective  lands  would 
be  benefited  by  the  improvement  or  any  extension  thereof. 

The  resolution  adopted  by  the  commissioners  for  the 
fifth  assessment  provided,  in  substance,  that  for  the  purpose 
of  completing  the  proposed  work  it  is  ordered  that  $34,400 
be  raised  by  special  assessment  upon  the  lands  of  the  dis- 
trict as  the  same  may  be  necessary,  and  that  such  sum  be 
apportioned  among  and  upon  the  lands  of  the  district  ac- 
cording to  benefits,  etc.  This  assessment  was  to  be  col- 
lected in  two  installments.  The  resolution  mentions  no  new 
work  or  repairs  proposed  nor  maintenance  expense  required, 
but  is,  with  the  exception  of  the  amount  of  the  assess- 
ment, almost  identical  with  the  fourth  assessment,  which  it 
is  not  denied  was  levied  for  completing  the  drainage  district. 
Neither  does  the  drainage  record  show  the  fifth  assessment 
was  levied  for  repairs,  new  work  or  maintenance.  The 
resolution,  standing  alone,  as  it  does,  appears  to  be  for  the 
completion  of  the  drainage  district.  People  v.  Schwarts, 
(ante,  p.  159,)  involved  an  objection  to  judgment  for  a 
delinquent  seventh  installment  of  the  second  assessment 
against  lands  in  this  same  district.  It  was  there  said,  after 
setting  out  the  dates  and  amounts  of  the  five  assessments, 
that  they  were  all  successively,  levied  for  the  scheme  of 
drainage  originally  planned  and  carried  out. 

We  do  not  deem  it  necessary  to  treat  all  the  objections. 
An  assessment  cannot  exceed  benefits  derived  and  every 
land  owner  has  the  right  to  question  whether  an  assess- 
ment against  his  land  will  exceed  the  benefits  to  be  received, 
and  under  the  Farm  Drainage  act  his  first  opportunity  to 
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do  so  is  upon  the  application  of  the  county  collector  for 
judgment  against  his  land.  Havana  Tozvnship  Drainage 
District  v.  Kelsey,  120  111.  482;  People  v.  Welch,  252  id. 
167;  People  V.  Burrall,  258  id.  509;  People  v.  Schwartz, 
supra. 

One  of  the  principal  objections  relied  upon  and  urged 
by  the  objectors  was  that  their  lands  had  been  assessed  more 
than  they  were  benefited.  The  court  heard  the  testimony  of 
witnesses  upon  this  question,  which  differed  widely,  as  is 
usual  in  cases  of  this  character,  and  personally  viewed  the 
premises.  The  original  or  first  assessment  for  the  construc- 
tion of  the  drainage  system  was  $35,000,  which,  together 
with  the  four  subsequent  assessments,  totals  $174,828.62. 
We  have  read  the  testimony  of  the  witnesses  of  both  par- 
ties and  cannot  say  the  court  erred  in  sustaining  this  objec- 
tion. In  our  opinion  the  weight  of  the  evidence  supported 
the  objection,  and  we  would  not  be  warranted  in  disturbing 
the  judgment  on  the  ground  that  it  is  contrary  to  the  evi- 
dence. Metropolitan  West  Side  Elevated  Railroad  Co,  v. 
Siegel,  161  111.  638;  Birds  Drainage  District  v.  Cairo,  Vin- 
cennes  and  Chicago  Raihvay  Co,  257  id.  57 ;  Inlet  Swamp 
Drainage  District  v.  Anderson,  257  id.  214. 

It  is  also  insisted  defendants  in  error  are  estopped  to 
object  that  their  lands  have  been  assessed  more  than  they 
are  benefited  because  they  had  paid  the  first  four  assess- 
ments, except  the  seventh  installment  of  the  second  assess- 
ment; that  during  the  time  these  assessments  were  being 
levied  and  collected  they  had  opportunity  to  raise  the  ques- 
tion of  benefits  but  did  not  do  so  and  are  therefore  estopped. 
This  is  a  misapprehension.  Havana  Toztmship  Drainage 
District  v.  Kelsey,  supra;  People  v.  Schzvartz,  supra;  Peo- 
ple V.  Welch,  supra;  Winkehnann  v.  Drainage  District,  170 
111.  37;  People  V.  Brozvn,  253  id.  578. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1864. — Judgment  affirmed.) 
S.  E.  Day,  Admr.,  Defendant  in  Error,  vs.  The  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  Plain- 
tiff in  Error. 

Opinion  filed  October  21,  igi8. 

Negligence — what  amounts  to  actual  notice  to  employer.  If  the 
acting  foreman  of  a  gang  of  bridge  carpenters  in  the  employ  of  a 
railroad  company  directs  one  of  his  men  to  place  his  tools  in  the 
pit  of  a  turn-table  the  company  is  regarded  as  having  actual  notice 
of  the  man's  presence  there,  and  it  is  its  duty  to  warn  him  before 
the  turn-table  machinery  is  started. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  Frank  D.  Ram- 
say, Judge,  presiding. 

Carl  S.  Jefferson,  William  A.  Meese,  and  Charles 
S.  Roberts,  for  plaintiff  in  error. 

Ely  &  Bush,  and  SearlE  &  Marshall,  for  defendant 
in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
Defendant  in  error,  S.  E.  Day,  administrator  of  the  es- 
tate of  Joseph  Y.  Clapperson,  deceased,  brought  suit  in  the 
circuit  court  of  Rock  Island  county  against  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  plaintiff  in  er- 
ror, to  recover  damages  sustained  by  the  widow  and  children 
of  Clapperson  by  reason  of  his  death,  alleged  to  have  been 
occasioned  by  the  negligence  of  plaintiff  in  error.  Upon  a 
trial  the  jury  returned  a  verdict  for  $7500  in  favor  of  de- 
fendant in  error.  The  circuit  court  rendered  judgment  upon 
the  verdict  and  the  railway  company  appealed  to  the  Appel- 
late Court  for  the  Second  District.  The  Appellate  Court 
required  defendant  in  error  to  remit  $3750  and  affirmed  the 
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judgment  for  $3750.    The  record  has  been  brought  here  for 
review  by  writ  of  certiorari. 

Clapperson  was  in  the  employ  of  plaintiff  in  error  as  a 
member  of  a  crew  of  bridge  carpenters  when  he  was  killed 
in  plaintiff  in  error's  turn-table  pit  at  Savanna,  Illinois,  on 
January  30,  1913.  During  the  month  of  December,  J912, 
the  crew  of  which  Clapperson  was  a  member  had  been  doing 
work  in  the  pit  preparatory  to  the  installation  of  a  new  and 
larger  turn-table,  and  during  that  period  the  operator  of  the 
turn-table  knew  of  their  presence  in  the  pit  and  gave  the 
workmen  warning  before  starting  the  machinery  by  means 
of  which  the  turn-table  was  caused  to  revolve  in  the  pit. 
While  this  work  was  being  done  in  December,  19 12,  it  was 
the  custom  of  members  of  the  crew  to  conceal  their  tools 
behind  timbers  in  the  pit.  About  thirty  days  before  Clap- 
person was  killed  the  crew  completed  its  work  in  the  turn- 
table pit  and  was  during  the  month  of  January,  1913,  en- 
gaged in  various  kinds  of  work  at  the  plaintiff  in  error's 
railroad  yards  at  Savanna.  So  far  as  the  proof  shows,  no 
further  work  was  done  at  the  turn-table  pit  until  a  day  or 
two  prior  to  January  30,  191 3,  when  Clapperson  and  Peter 
O'Connell,  another  member  of  the  crew  of  bridge  carpen- 
ters, did  some  repair  work  at  the  pit.  At  that  time  they 
brought  with  them  a  box  containing  their  tools  and  after 
completing  their  work  concealed  the  box  in  the  pit.  Mike 
Harnet  was  foreman  of  the  crew  of  which  Clapperson  was 
a  member,  but  in  his  absence  O'Connell  always  acted  as 
foreman.  On  January  30,  19 13,  O'Connell,  Clapperson  and 
two  or  three  other  workmen  were  engaged  in  adjusting  a 
water-pipe  near  the  turn-table.  They  finished  their  work 
about  five  o'clock  in  the  afternoon,  and  Clapperson  stated 
to  O'Connell  that  he  was  going  to  plit  a  saw  >^hich  he  had 
been  using  back  in  the  box  in  the  turn-table  pit,  to  which 
O'Connell  gave  his  assent  or  permission.  Clapperson  went 
to  the  pit,  and  while  engaged  in  putting  the  saw  in  the  tool- 
box the  turn-table  was  without  warning  swung  against  Clap- 
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person  and  he  was  instantly  killed.  The  operator  of  the 
turn-table  did  not  know  that  any  tools  were  being  kept  in 
the  pit,  nor  did  he  know  that  Clapperson  was  in  the  pit 
when  he  started  the  machinery  which  caused  the  turn-table 
to  revolve  and  swing  against  Clapperson. 

At  the  close  of  all  the  evidence  plaintiff  in  error  asked 
the  court  to  instruct  the  jury  to  find  defendant  not  guilty. 
The  refusal  of  the  court  to  give  this  instruction  is  the  only 
ground  urged  for  reversal. 

The  principal  contention  on  the  part  of  plaintiff  in  er- 
ror is  that  defendant  in  error  failed  to  prove  that  there  was 
such  a  custom  among  the  employees  of  the  plaintiff  in  error 
of  keeping  their  tools  in  the  pit  of  the  turn-table  as  to  im- 
pute notice  to  plaintiff  in  error.  In  this  respect  the  con- 
tention of  the  plaintiff  in  error  is  sound,  and  were  this  the 
only  question  involved  it  would  have  been  error  for  the  trial 
court  to  refuse  to  give  the  peremptory  instruction.  There 
is  evidence  in  the  record,  however,  tending  to  show  that 
plaintiff  in  error  went  into  the  pit  of  the  turn-table  to  place 
his  saw  in  the  tool-box  by  direction  of  the  plaintiff  in  er- 
ror, and  that  it  therefore  had  actual  notice  of  his  presence 
in  the  pit.  The  evidence  tends  to  show  that  O'Connell,  in 
tlie  absence  of  the  foreman  of  the  crew  of  bridge  carpenters, 
acted  as  foreman,  and  it  was  under  his  direction,  while  so 
acting  as  foreman,  that  the  deceased  went  into  the  pit  of  the 
turn-table  for  the  purpose  of  placing  his  saw  in  the  tool- 
box. O'Connell  was  the  vice-principal  of  plaintiff  in  error, 
and  having  given  this  order  it  was  the  duty  of  the  plaintiff 
in  error  to  warn  the  deceased  before  setting  the  turn-table 
in  operation  through  its  servant  While  the  question  of 
O'Connell's  authority  was  controverted  in  the  trial  court, 
the  judgment  of  the  Appellate  Court  settles  that  controversy 
contrary  to  the  contention  of  the  plaintiff  in  error,  and  as 
this  question  of  fact  thus  determined  is  sufficient  to  sustain 
the  judgment  of  the  circuit  court,  the  judgment  of  the  Ap- 
pellate Court  is  affirmed.  r  ,  ^  ^  , 
'                                                           Judgment  affirmed. 
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(No.  12223. — Reversed  and  remanded.) 
B.  F.  Baker,  Appellee,  vs.  J.  H.  Baker,  Appellant. 

Opinion  filed  October  21,  ipj8. 

1.  SpECii^ic  performance — equity  will  not  require  a  proposed 
vendee  to  accept  defective  title,  A  court  of  equity  will  not  force 
upon  a  vendee  a  title  clouded  with  substantial  defects  or  one  that 
he  may  be  required  to  engage  in  litigation  to  defend  or  one  which 
he  cannot  readily  dispose  of  by  reason  of  such  defects. 

2.  Same — time  as  of  which  sufficiency  of  abstract  of  title  is  to 
be  determined.  On  a  bill  for  specific  performance  of  a  contract 
requiring  the  vendor  to  furnish  a  good  merchantable  title,  the  suffi- 
ciency of  the  abstract  of  title  is  to  be  determined  as  of  the  date 
fixed  by  the  contract  for  furnishing  the  same  and  closing  the  trade 
and  not  at  some  time  subsequent  to  the  filing  of  the  bill. 

3.  WiLts — ivhcn  devisee  takes  a  life  estate  under  section  6  of 
Conveyances  act.  A  devise  of  land,  at  the  death  of  the  testator's 
wife,  to  his  daughter  and  "her  bodily  heirs,"  gives  to  the  daughter, 
under  section  6  of  the  Conveyances  act,  a  life  estate,  but  if  she  has 
no  heirs  of  her  body  and  is  also  the  heir  of  the  testator  the  fee  vests 
in  her,  subject  to  its  being  divested  in  favor  of  an  heir  of  her  body 
when  it  is  born. 

4.  Pleading — when  bill  for  specific  performance  is  materially 
defective.  A  bill  for  specific  performance  of  a  contract  to  convey 
land  is  materially  defective  where  the  complainant's  title  rests  upon 
a  partition  decree  but  there  is  no  averment  in  the  bill  or  any  show- 
ing that  all  the  heirs  or  parties  interested  in  the  land  were  par- 
ties to  the  suit. 

5.  Partition — zuhat  is  necessary  to  conclude  contingent  inter- 
ests of  parties  not  in  being,  A  decree  and  sale  in  partition  will  con- 
clude the  contingent  interests  of  persons  not  in  being  only  when 
the  decree  provides  for  and  protects  such  interests  by  substituting 
the  funds  derived  from  the  sale  of  the  land  for  the  land  itself  and 
preserves  enough  of  such  funds  to  protect  such  interests. 

6.  Same — rule  where  party  to  partition  decree  becomes  the  pur- 
chaser at  the  sale.  Where  a  party  to  a  partition  decree  becomes  a 
purchaser  at  the  sale  it  is  her  duty  to  see  that  a  proper  and  binding 
decree  is  entered  against  any  contingent  remainder-men  not  in  esse, 
and  if  the  decree  fails  to  determine  and  protect  such  rights  the  title 
secured  by  her  purchase  is  defective. 

7.  Same — correct  practice  where  persons  not  in  esse  may  have 
seme  interest  in  land.    In  a  proceeding  to  partition  land  in  which 
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persons  not  in  esse  may  have  some  interest  the  bill  should  specifi- 
cally set  out  the  interests  of  all  the  parties,  including  remainder- 
men not  in  esse,  and  the  decree  should  designate  the  interests  of 
such  remainder-men  and  definitely  fix  their  title  to  the  proceeds 
of  the  sale. 

App^aIv  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Sain  Wewy,  Judge,  presiding. 

Hall,  Martin  &  Hoose,  for  appellant. 

Homer  English,  for  appellee. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

The  appellant,  J.  H.  Baker,  contracted  with  the  appel- 
lee, B.  F.  Baker,  on  March  i,  191 8,  to  purchase  a  farm  in 
McLean  county  for  the  sum  of  $31,200, — ^$300  per  acre. 
Appellee  agreed  to  furnish  appellant  an  abstract  of  title 
showing  a  good  merchantable  title  in  appellee.  Appellant 
having  declined  to  accept  the  showing  of  appellee  as  true 
that  he  had  such  a  title,  appellee  filed  his  bill  for  specific 
performance  against  appellant  in  the  circuit  court  of  said 
county  April  30,  19 18.  The  sole  question  in  the  court  be- 
low was  whether  the  abstract  as  furnished,  or  the  bill  of 
complaint,  showed  a  good  merchantable  title.  The  issue 
was  raised  by  a  general  and  special  demurrer  to  the  bill. 
The  circuit  court  overruled  the  demurrer  of  appellant  and 
entered  its  decree  for  specific  performance  of  the  contract 
against  appellant  and  in  favor  of  appellee. 

Substantially  the  following  facts  are  alleged  in  the  bill : 
On  April  23,  19 13,  George  W.  Taylor  and  Elizabeth  Tay- 
lor, husband  and  wife,  were  owners  of  said  land  in  fee 
simple,  as  tenants  in  common.  On  said  last  date  George 
W.  Taylor  died  seized  in  fee  of  his  undivided  one-half  in- 
terest in  said  land,  leaving  a  last  will  and  testament  "in  due 
form  of  law"  and  which  was  duly  and  regularly  probated  in 
said  county.     His  wife,  Elizabeth,  was  named  as  executrix 
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in  the  will,  and  by  the  second  clause  of  the  will  he  disposed 
of  his  property  in  the  following  language : 

^'Second — ^After  the  payment  of  such  funeral  expenses 
and  debts,  I  give  and  devise  and  bequeath  to  my  wife,  Eliz- 
abeth, all  my  property,  both  personal  and  real,  to  have  and 
control  (but  not  convey)  during  her  life.  After  her  death 
it  is  my  desire  that  one-third  of  my  real  estate  go  to  my 
daughter,  Helen  Smith,  and  her  bodily  heirs,  and  one-third 
to  my  brother,  W.  M.  Taylor,  now  living  in  Kansas,  and 
the  remaining  one-third  to  George  S.  Taylor,  son  of  my 
nephew,  Jesse  Taylor,  now  living  in  Iowa." 

On  June  12,  19 14,  the  W.  M.  Taylor  mentioned  in  the* 
will,  under  the  style  of  William  M.  Taylor,  filed  in  the  cir- 
cuit court  of  said  county  a  bill  to  partition  said  land,  mak- 
ing Elizabeth  Taylor,  individually  and  as  executrix  of  the 
will,  Helen  Smith  and  her  husband.  Earl  Smith,  and  George 
S.  Taylor,  parties  defendant,  Helen  Smith  on  that  date  hav- 
ing no  issue  born  to  her.  The  decree  for  partition  rendered 
on  said  bill  found  that  Elizabeth  Taylor  was  seized  of  the 
undivided  one-half  of  said  premises  in  fee  simple  and  of  a 
life  estate  in  the  remainder  after  the  payment  of  the  debts 
of  George  W.  Taylor;  that  Helen  Smith  and  the  heirs  of 
her  body  were  seized  of  an  undivided  one-sixth  of  the  said 
premises,  and  that  William  M.  Taylor  and  George  S.  Tay- 
lor were  each  seized  in  fee  of  an  undivided  one-sixth  of 
the  premises,  subject  to  the  life  estate  of  Elizabeth  Taylor 
and  to  said  debts,  and  partition  was  thereby  decreed  accord- 
ingly, and  that,  in  case  the  premises  should  be  sold,  the  dis- 
position of  the  proceeds  of  the  sale  of  the  interest  of  Helen 
Smith  and  the  heirs  of  her  body  should  be  determined  by 
the  order  of  distribution.  Commissioners  were  appointed 
to  make  partition,  and  upon  their  report  a  decree  of  sale 
of  the  premises  was  entered  June  29,  191 5.  The  master  in 
chancery,  after  giving  the  notice  required  by  the  decree,  sold 
the  whole  at  public  auction  to  Elizabeth  Taylor,  and,  on  the 
approval  of  the  report  of  sale  by  the  court,  executed  a  deed 
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to  her  for  the  premises,  which  was  duly  recorded  in  said 
county,  and  she  entered  into  possession  thereunder.  On 
November  6,  19 15,  a  decree  of  distribution  was  entered 
in  the  partition  cause,  providing  that  the  share  due  Helen 
Smith  and  the  heirs  of  her  body  ($981.77)  should  be  paid 
to  her  in  cash,  and  the  report  of  the  master  showing  pay- 
ment to  her  was  duly  approved.  Appellee's  bill  further 
charged  that  on  January  23,  19 16,  Elizabeth  Taylor  died 
testate,  and  by  her  will,  which  was  duly  and  regularly  pro- 
bated in  said  county,  devised  to  appellee  the  whole  of  said 
premises  in  fee  simple  absolute,  and  that  under  and  by  vir- 
tue of  said  will  he  entered  into  possession  of  the  same.  The 
contract  for  the  purchase  and  sale  of  the  land  was  set  forth 
in  appellee's  bill,  with  the  further  averments  that  he  fur- 
nished an  abstract  showing  title  in  him ;  the  tender  by  him 
to  appellant  of  a  w^arranty  deed  to  said  premises,  duly  exe- 
cuted; his  readiness  and  willingness  to  perform  the  agree- 
ment, and  the  refusal  of  appellant  to  comply  with  his  part 
of  the  contract,  claiming  that  appellee's  title  to  the  premises 
was  not  a  good  merchantable  title,  etc. 

The  court  erred  in  overruling  appellant's  demurrer  and 
in  entering  a  decree  for  specific  performance  of  the  con- 
tract. The  law  is  well  settled  that  a  court  of  chancery  will 
not  force  upon  a  vendee  a  title  clouded  with  substantial  de- 
fects, or  one  that  a  purchaser  may  be  required  to  engage  in 
litigation  to  defend,  or  one  that  he  cannot  readily  dispose 
of  by  reason  of  defects  in  such  title.  The  rule  is,  also,  that 
the  sufficiency  of  an  abstract  of  title,  upon  a  bill  for  specific 
performance  of  a  contract  requiring  the  vendor  to  furnish 
a  good  merchantable  title,  is  to  be  determined  as  of  the 
date  fixed  by  the  contract  when  the  vendor  was  to  furnish 
the  abstract  and  the  deal  was  to  be  closed,  and  not  at  some 
time  subsequent  to  the  filing  of  the  bill.  Smith  v.  Hunter, 
241  111.  514. 

Neither  the  bill  of  appellee  nor  the  bill  for  partition 
aforesaid,  so  far  as  disclosed  by  appellee's  bill,  contains  any 
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averment  showing  who  were  the  heirs-at-law  of  the  testa- 
tor, George  W.  Taylor.  The  briefs  and  arguments  in  this 
case  are  entirely  silent  as  to  such  heirship.  However,  the 
third  ground  of  appellant's  special  demurrer  is  in  this  lan- 
guage :  "The  heirs  of  Helen  Smith  at  her  death  have  an 
undivided  one-third  in  an  undivided  one-half  of  said  prem- 
ises, and  have  a  right  to  follow  the  land  at  her  death  and 
partition  the  same."  There  is  no  averment  in  appellee's 
bill  nor  any  statement  or  admission  in  the  briefs  and  argu- 
ments of  either  party  to  this  suit,  tliat  Helen  Smith  has  or 
has  not  had  issue  of  her  body  since  the  partition  suit  was 
commenced  or  concluded,  or  that  she  is  living  or  dead,  other 
than  what  appears  from  the  foregoing  statement.  If  we 
may  infer  from  the  allegations  of  appellee's  bill  that  Helen 
Smith  was  the  only  heir-at-law  of  George  W.  Taylor,  then 
on  the  date  of  the  filing  of  the  bill  for  partition,  she  then 
having  no  issue  of  her  body,  her  interest  in  the  land  at 
that  time  was  a  life  estate  in  an  undivided  one-third  of  an 
undivided  one-half,  and  the  fee  in  said  undivided  one-third 
was  vested  in  her,  subject  to  be  divested  by  the  birth  of 
issue  of  her  body,  in  which  issue  the  fee  would  then  be 
vested.  This  is  so  because  Helen  Smith  by  the  will  of  the 
testator,  George  W.  Taylor,  was  devised  what  is  known  at 
common  law  as  a  fee-tail  estate.  Under  section  6  of  the 
Conveyance  act  such  a  devise  only  gives  a  life  estate  to  the 
devisee  and  the  remainder  will  pass  in  fee  simple  absolute 
to  whom  the  estate  tail  would  at  the  death  of  the  devisee 
first  pass.  Where  the  devisee  in  such  a  devise  has  no  liv- 
ing issue  of  her  body  the  fee  descends  to  the  heirs  of  the 
testator  at  his  death,  and  when  the  contingency  happens, — 
i,  e.,  birth  of  issue  to  the  devisee, — ^the  heirs'  estate  opens 
to  let  in  the  remainder  and  it  then  vests  in  tlie  issue  of  her 
body.  (Peterson  v.  Jackson,  196  111.  40.)  The  life  estate 
of  Helen  Smith  was  subject  to  the  life  estate  of  Elizabeth 
Taylor,  and  the  fee  interest  vested  in  Helen  Smith  as  an 
heir  of  the  testator,  whether  she  was  the  sole  heir  or  one 
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of  a  number  of  the  heirs  of  the  testator,  would  at  any  time 
be  divested  by  the  birth  of  a  child  to  her. 

The  contention  of  appellant  is  that  no  merchantable  title 
in  appellee  was  disclosed  by  the  bill  because  the  decree  in 
partition  was  not  binding  on  any  possible  issue  of  Helen 
Smith,  who  is  still  living,  so  far  as  appellee's  bill  discloses. 
He  bases  this  contention  upon  the  proposition  that  such  is- 
sue of  Helen  Smith  were  not  properly  represented  in  the 
partition  suit,  and  upon  the  further  proposition  that  no  pro- 
vision was  made  in  the  partition  decree  by  which  the  pos- 
sible issue  of  Helen  Smith  could  hereafter  receive  their  part 
of  the  proceeds  of  the  sale  of  the  land.  It  has  been  ex- 
pressly held  by  this  court,  as  contended  by  the  appellant, 
that  such  a  life  tenant  cannot  properly  represent  and  bind 
remainder-men  who  are  in  existence  and  not  made  parties 
in  a  proceeding  for  partition,  even  though  the  decree  finds 
that  the  life  tenant  is  the  owner  of  the  fee.  In  this  case 
Helen  Smith  was  not  only  a  life  tenant  under  the  showing 
in  the  partition  bill  but  she  was  also  an  heir  of  the  testator, 
and  if  the  sole  heir  the  fee  was  also  vested  in  her,  subject 
to  be  divested  as  aforesaid.  Under  the  doctrine  of  virtual 
representation,  now  universally  recognized  by  courts  of  this 
country,  Helen  Smith,  as  the  sole  heir  of  the  testator,  cotdd 
represent  and  bind  in  the  partition  suit  any  possible  children 
that  might  be  born  to  her  thereafter.  This  is  necessarily 
so,  because  persons  not  in  being  cannot  be  made  parties  to 
the  suit  and  represent  themselves  in  person.  (Faulkner  v. 
Davis,  59  Va.  651 ;  Mead  v.  Mitchell,  17  N.  Y.  210;  Ga- 
vin V.  Curtin,  171  111.  640;  Hale  v.  Hale,  146  id.  227.) 
But  if  Helen  Smith  was  not  the  sole  heir  of  George  W.  Tay- 
lor and  there  are  other  heirs  of  the  testator,  as  charged  by 
appellant  in  his  brief,  who  were  not  made  parties  defendant 
to  the  bill  for  partition,  such  other  heirs  would  not  be  bound 
by  the  decree  in  partition,  as  a  part  of  the  fee  would  be 
vested  in  them  in  the  undivided  third  of  said  undivided 
half.    By  section  6  of  our  statute  on  partition  it  is  provided 


Digitized  by 


Google 


0ct.'18J  Baker  v.  Baker.  543 

that  every  person  having  any  interest,  whether  in  possession 
or  otherwise,  and  who  is  not  a  petitioner,  shall  be  made  a 
defendant  to  such  petition.  Persons  not  made  parties  and 
who  do  not  appear  are  not  bound  by  the  partition  decree. 
(IVachter  v.  Doerr,  210  III.  242.)  Contingent  remainder- 
men in  esse  not  made  parties  in  a  partition  proceeding  are 
not  bound  by  the  decree.    Peterson  v.  Jackson,  supra. 

It  was  incumbent  on  appellee  that  he  make  the  necessary 
showing  by  his  bill  that  he  had  a  good  merchantable  title  to 
the  land  in  question.  By  his  bill  he  first  charged  that  he 
obtained  title  to  said  land  through  mesne  conveyances  from 
George  W.  Taylor  and  Elizabeth  Taylor,  and  averred  that 
they  were  the  owners  in  fee  of  the  land  on  the  day  of  the 
death  of  Taylor.  He  then,  by  the  other  allegations  of  the 
bill  already  recited  herein,  proceeds  to  show  the  various  pro- 
ceedings, instruments  and  occurrences  by  which  the  title  to 
the  land  was  finally  conveyed  or  invested  in  him.  One  ma- 
terial defect  in  the  bill  is  that  it  failed  to  allege  who  were 
the  legal  heirs  of  George  W.  Taylor.  Without  such  an  al- 
legation it  is  not  possible  for  this  court  to  know  whether  all 
of  the  heirs  or  parties  interested  in  the  land  of  which  the 
testator  died  seized  were  made  parties  to  the  bill  in  parti- 
tion. The  allegation  in  that  particular  is  merely  that  certain 
parties  were  made  parties  defendant  to  the  bill,  who  are 
merely  the  devisees  named  in  the  testator's  will.  The  decree 
in  partition  merely  deals  with  the  parties  named  in  the  will 
and  apparently  settles  the  title  according  to  the  provisions 
of  the  will.  The  decree  does  not  even  recite  or  purport  to 
recite  who  were  the  heirs-at-law  of  the  testator,  and  there 
is  no  finding  in  the  decree  upon  that  question.  The  bill 
was  therefore  obnoxious  to  a  general  demurrer  because  of 
a  failure  to  show  that  all  the  heirs  of  George  W.  Taylor 
were  concluded  and  bound  by  the  decree  in  partition. 

We  also  think  that  the  decree  in  partition  is  not  bind- 
ing on  any  possible  issue  of  Helen  Smith.  If  it  be  conceded 
that  Helen  Smith,  under  the  doctrine  of  virtual  represen- 
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tation,  represented  such  possible  remainder-men,  and  that 
such  remainder-men  would  be  bound  by  such  representation 
by  reason  of  her  being  not  only  a  life  tenant  but  also  one 
of  the  heirs  of  George  W.  Taylor,  still  such  remainder-men 
would  not  be  bound  by  tlie  decree  in  partition.  In  order 
to  bind  such  interests  it  was  necessary  that  the  bill  for  par- 
tition should  set  out  specifically  the  various  estates  involved, 
so  that  the  court  could  in  its  decree  protect  the  rights  of 
such  remainder-men  by  substituting  in  place  of  tlie  land 
the  funds  derived  from  its  sale  and  preserving  them  to  the 
extent  necessary  to  satisfy  such  contingent  remainder-men 
as  they  might  arise.  (6  Pomeroy's  Eq.  Jur.  sec.  716.) 
There  is  no  showing  in  this  record  that  the  bill  for  parti- 
tion did  this, — i.  c,  it  failed  to  aver  what  specific  interest 
Helen  Smith  owned  in  the  land  and  what  contingent  inter- 
est the  possible  issue  of  her  body  might  have,  should  any 
such  issue  thereafter  be  born,  and  there  was  apparently  no 
prayer  in  the  bill  asking  for  any  such  a  finding  by  the  court 
and  that  the  interest  of  such  future  contingent  remainder- 
men should  be  protected  by  the  decree  of  the  court.  The 
decree  of  the  court  merely  found  that  the  undivided  one- 
sixth  interest  in  question  was  owned  by  Helen  Smith  and 
the  heirs  of  her  body,  without  specifying  such  interest,  and 
the  decree  contains  no  provision  or  order  whatever  protect- 
ing the  rights  of  such  contingent  remainder-men  in  the  pro- 
ceeds of  the  sale.  On  the  other  hand,  the  decree  shows  that 
the  master  in  chancery  paid  out  the  entire  proceeds  of  the 
sale  of  the  real  estate  to  Helen  Smith,  and  there  is  abso- 
lutely no  provision  in  the  decree  that  gives  such  possible 
contingent  remainder-m.en  any  assurance  whatever  of  col- 
lecting under  that  decree  any  part  of  such  sale.  The  amount 
of  their  interests  was  not  even  determined  by  the  decree. 
The  whole  amount  was  paid  to  Helen  Smith  by  the  mas- 
ter and  his  report  of  that  distribution  w^as  approved  by  the 
court.  A  decree  and  sale  in  partition  only  conclude  con- 
tingent interests  of  persons  not  in  being- when  the  decree 
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provides  for  and  protects  such  interests  by  substituting  the 
funds  derived  from  the  sale  of  the  land  in  place  of  it  and 
preserving  the  fund  to  tl>e  extent  necessary  to  satisfy  such 
interests.  (Monarque  v.  Monarque,  80  N.  Y.  320;  Kent 
V.  Church  of  St.  Michael,  136  id.  10;  Barnes  v.  Bar- 
nard, Tj  Hun,  234.)  This  court  has  held  that  it  is  the 
proper  practice  for  the  court,  on  order  of  sale,  to  appoint 
a  trustee  to  receive  and  to  retain  for  such  possible  contin- 
gent remainder-men  not  in  esse  the  proceeds  of  the  sale  that 
iTiight  go  to  them,  and  to  invest  the  proceeds  and  pay  the 
same  out  to  said  contingent  remainder-men,  or  to  the  proper 
parties  to  receive  the  same,  when  such  interests  shall  finally 
be  determined.    Betz  v.  Parting,  274  111.  107. 

Appellee's  reply  to  the  whole  contention  of  appellant  is, 
in  substance,  that  Mrs.  Taylor,  the  purchaser  at  such  par- 
tition sale,  was  not  bound  to  see  that  the  proceeds  of  the 
sale  were  properly  distributed.  That  doctrine  is  not  ap- 
plicable here.  It  is  not  a  question,  simply,  of  whether  or 
not  it  was  her  duty  to  see  that  the  proceeds  of  sale  were 
properly  distributed,  but,  being  a  party  to  the  decree,  it  was 
her  duty,  and  obligatory  upon  her,  to  see  that  a  proper  and 
binding  decree  w^as  entered  against  any  such  contingent  re- 
mainder-men not  in  esse.  Failing  to  do  so,  the  title  to  the 
land  secured  by  her  purchase  was  defective.  When  tenants 
in  common  and  life  tenants  seek  by  bill  in  partition  to  par- 
tition lands  in  which  persons  not  in  esse  may  have  some  in- 
terest, it  is  a  reasonable  and  wholesome  requirement  for  a 
court  of  equity  to  hold  that  the  bill  shall  clearly  and  specif- 
ically set  out  the  interests  of  all  the  parties  in  the  premises 
sought  to  be  partitioned,  including  those  of  the  remainder- 
men not  in  esse,  and  that  the  decree  of  the  court  shall  des- 
ignate the  interests  of  such  remainder-men  not  in  esse  and 
definitely  fix  their  title  in  the  portion  of  the  proceeds  of  sale 
before  they  shall  be  bound  by  any  decree  and  sale  in  par- 
tition which  extinguishes  or  seeks  to  extinguish  their  title 
to  the  real  estate.  When  that  is  done  by  the  decree  of  court 
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it  is  then  up  to  the  court  to  appoint  a  trustee  or  make  some 
other  such  arrangement  for  the  collection,  re-investment  and 
distribution  of  the  fund.  When  a,  decree  so  provides  there 
can  be  no  further  question  against  the  purchaser  at  such 
a  sale,  or  against  his  title,  if  the  purchase  money  does  not 
finally  reach  the  proper  hands.  It  is  up  to  the  parties  in 
the  partition  suit  to  see  that  a  proper  decree  is  rendered,  and 
where  one  of  them  purchases  at  such  a  sale  without  so  doing 
he  purchases  at  the  risk  of  the  contingent  remainder-men 
not  in  esse  being  permitted  to  assert  their  title  to  the  land 
when  they  come  into  being. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill  for  want  of 
equity.  Reversed  and  remanded,  with  directions. 


(No.  1 1954. — Reversed  and  remanded.) 

The  Inlet  Swamp  Drainage  District,  Appellee,  vs. 
Henry  F.  Gehant  et  al.  Appellants. 

Opinion  Hied  October  21,  ipi8. 

This  case  is  controlled  by  the  decision  in  Inlet  Swamp  Drainage 
District  v.  Gehant,  (ante,  p.  180.) 

Appeal  from  the  County  Court  of  Lee  county;  the 
Hon.  John  B.  Crabtree,  Judge,  presiding. 

Clyde  Smith,  for  appellants. 

Henry  S.  Dixon,  George  C.  Dixon,  Ray  T.  Luney, 
and  Grover  W.  Gehant,  for  appellee. 

Per  Curiam  :  The  record  in  this  case  is  the  same  and 
presents  the  same  questions  presented  and  decided  in  the 
appeal  of  Laurant  Gehant  in  Inlet  Swamp  Drainage  Dis- 
trict V.  Gehant,  (ante,  p.  180.)  For  tlie  reasons  given  in  the 
opinion  of  the  court  in  that  case  the  judgment  in  this  case 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  12167. — Decree  affirmed.) 
Clifton  Hagler  et  aL  Appellants,  vs.  R.  H.  Larner  et  al. 

Appellees. 

Opinion  filed  October  21,  ipi8. 

1.  MuNiciPAi.  CORPORATIONS — city  may  authorise  the  board  of 
health  to  make  regulations  for  the  suppression  of  disease.  Under 
clause  78  of  paragraph  62  of  article  5  of  the  Cities  and  Villages  act 
a  city  may  authorize  a  board  of  health  to  make  all  regulations  which 
are  necessary  or  expedient  for  the  promotion  of  health  or  suppres- 
sion of  disease^  and  in  exercising  such  power  the  board  of  health 
is  performing  an  administrative  and  not  a  legislative  function. 

2.  Schools — when  vaccination  rule  of  board  of  health  is  lawful, 
A  board  of  health  having  general  authority  from  the  city  to  make 
regulations  needful  for  the  suppression  of  disease,  may,  when  small- 
pox is  epidemic  in  the  city,  lawfully  make  a  rule  excluding  children 
from  the  public  schools  for  a  period  of  two  weeks  unless  they  have 
recently  been  vaccinated  or  unless  they  shall  produce  a  certificate 
that  they  have  been  successfully  vaccinated  within  five  years  or 
have  had  small-pox. 

3.  Same — the  right  to  have  children  attend  school  is  subject  to 
reasonable  health  regulations.  The  right  of  a  citizen  to  have  his 
children  attend  public  school  is  subject  to  the  right  of  lawfully  au- 
thorized authorities  to  make  and  enforce  such  reasonable  regula- 
tions as  are  necessary  to  present  the  spread  of  a  contagious  disease 
which  is  epidemic  in  the  vicinity. 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon. 
H.  J.  Browning,  Judge,  presiding. 

A.*R.  Johnson,  for  appellants. 

R.  W.  Griffith,  and  Mark  Meyerstein,  for  appellees. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Appellants,  Clifton  Hagler  and  twelve  other  infant  com- 
plainants, by  William  Hagler,  their  next  friend,  filed  a  bill 
in  the  city  court  of  Granite  City,  to  the  March  term,  1918, 
against  appellees,  R.  H.  Lamer  and  others,  as  members  of 
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the  board  of  education,  principals  of  schools  and  of  the  local 
board  of  health  of  the  city  of  Granite  City.  The  relief 
sought  by  the  bill  was  the  enjoining  of  appellees  from  pre- 
venting appellants  from  attending  the  public  schools  unless 
they  were  first  vaccinated,  according  to  a  resolution  adopted 
by  the  local  board  of  health.  The  cause  was  heard  on  the 
bill  and  stipulations,  the  hearing  being  in  the  nature  of  an 
oral  demurrer  to  the  bill.  The  court  dismissed  the  bill  for 
want  of  equity,  and  appellants  have  appealed  to  this  court, 
contending  that  their  constitutional  rights  are  involved. 

From  the  bill  and  the  stipulations  it  appears  that  appel- 
lants are  actual  residents  of  Granite  City,  between  the  ages 
of  six  and  twenty-one  years,  and  are  pupils  of  the  Granite 
City  public  schools;  tliat  the  board  of  health  on  March  4, 
1918,  passed  a  resolution  that  all  children  be  excluded  from 
the  public  schools  for  a  period  of  two  weeks  unless  recently 
vaccinated,  or  unless  they  produced  a  certificate  that  they 
had  been  successfully  vaccinated  within  the  past  five  years 
or  had  had  small-pox;  that  appellees  are  endeavoring  to 
enforce  said  resolution ;  that  appellants  have  refused  to  sub- 
mit to  vaccination ;  that  they  are  normally  healthy  and  have 
not  been  exposed  to  small-pox,  so  far  as  known ;  that  there 
is  no  ordinance  of  the  city  requiring  vaccination  as  a  pre- 
requisite to  attending  the  public  schools  of  Granite  City; 
that  the  disease  of  small-pox  is  prevalent  and  epidemic  in 
said  city,  there  being  about  forty  cases  in  the  city,  which 
has  a  population  of  approximately  12,000,  and  that  the 
resolution  of  the  board  of  health  was  for  the  purpose  of 
preventing  the  spread  of  the  disease  of  small-pox  and  of 
preserving  the  health  of  the  citizens  of  the  city.  It  also 
appears  from  tlie  stipulations  that  section  183  of  chapter  9 
of  the  revised  ordinances  of  the  city  contains,  among  other 
things,  the  following  provisions  as  to  the  duties  of  the  local 
board  of  health :  "The  board  of  health,  or  a  majority  of  • 
said  board,  shall  have  power,  upon  the  appearance  in  epi- 
demic form  of  small-pox,  etc.,  and  other  contagious  and 
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infectious  disease  within  tlie  city  limits,  for  the  purpose  of 
preventing  the  spread  of  said  disease,  to  make  such  rules 
and  regulations  and  such  sanitary  investigation  as  they  may 
from  time  to  time  deem  necessary  for  the  preserving  and 
improvement  of  the  public  health,  to  provide  for  gratuitous 
vaccination  and  disinfection,  and  to  do  all  acts,  make  all 
regulations  which  may  be  necessary  or  expedient  for  the 
promotion  of  health  or  the  suppression  of  disease." 

Appellants  contend  that  the  local  board  of  health  had  no 
legal  authority  to  pass  the  aforesaid  resolution,  that  it  is 
void,  and  that  the  injunction  should  have  been  granted  re- 
straining the  board  and  the  school  officers  from  enforcing 
the  same.  It  is  also  insisted  that  the  resolution  and  the 
enforcement  of  the  same  violate  section  i  of  article  8  of 
the  constitution  of  1870,  which  provides:  "The  General 
Assembly  shall  provide  a  thorough  and  efficient  system  of 
free  schools,  whereby  all  children  of  this  State  may  receive 
a  good  common  school  education." 

The  question  of  the  right  to  require  school  children  to 
be  vaccinated  as  a  prerequisite  to  their  admission  to  the 
public  schools  has  met  with  frequent  discussion  in  the  vari- 
ous jurisdictions  in  this  country.  There  is  a  manifest  lack 
of  uniformity  in  the  decisions  of  the  courts.  In  this  State 
the  rule  is  firmly  established  that  school  directors  and  boards 
of  education  have  no  authority  to  exclude  children  from  the 
public  schools  on  the  ground,  simply,  that  they  refuse  to  be 
vaccinated,  unless  in  cases  of  emergency,  in  the  exercise  of 
the  police  power,  it  is  necessary  or  reasonably  appears  to 
be  necessary  to  prevent  the  contagion  of  small-pox.  (Potts 
V.  Breen,  167  111.  67;  Lazvbaugh  v.  Board  of  Education, 
177  id.  572;  People  v.  Board  of  Bducation,  234  id.  422.) 
In  all  of  the  foregoing  cases  it  appears  that  there  was  no 
epidemic  or  prevalence  of  small-pox  and  that  the  pupils 
were  in  a  healthy  condition  and  had  not  been  exposed  to 
small-pox,  and  this  court  held  it  to  be  unreasonable  to  re- 
quire vaccination  as  a  prerequisite  to  admission  to  the  pub- 
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He  schools  in  such  cases  and  that  there  was  no  law  of  this 
State  authorizing  such  action.  In  the  instant  case  it  ap- 
pears from  the  stipulations  that  small-pox  was  epidemic  and 
prevalent  in  Granite  City  and  tliat  there  actually  existed  a 
large  number  of  cases  of  small-pox  when  the  resolution  was 
passed  and  enforced,  and  that  the  board  of  health,  acting 
under  the  authority  conferred  by  the  ordinance  above  set 
out,  passed  the  resolution  for  the  purpose  of  preventing 
the  spread  of  the  disease  and  of  preserving  the  health  of 
the  citizens. 

The  exact  question  here  raised  seems  never  to  have  been 
passed  on  directly  by  this  court,  but  it  is  not  a  new  one  in 
other  jurisdictions  having  similar  health  laws.  The  courts 
are  practically  a  unit  in  holding  that  in  the  event  of  a  pres- 
ent or  threatened  epidemic  such  rules  and  regulations  as  are 
now  under  consideration  are  reasonable  and  should  be  up- 
held,— and  such  has  been  the  rule  in  States  where  there  has 
been  no  express  authority  requiring  vaccination.  Where 
small-pox  is  epidemic  it  is  not  a  necessary  prerequisite  to 
require  vaccination  that  pupils  have  been  personally  exposed. 
(State  V.  Cole,  220  Mo.  697;  Blue  v.  Beach,  155  Ind.  121.) 
It  has  been  held  in  some  jurisdictions  that  even  without 
specific  authority  from  the  legislature  or  city  council,  local 
boards  having  control  of  schools  or  of  the  general  care  of 
the  public  health  are  justified  by  the  existence  of  the  emer- 
gency in  making  vaccination  a  condition  for  admission  to 
the  public  schools.  (Hill  v.  Bickers,  171  Ky.  703;  State 
V.  Zimmerman,  86  Minn.  353;  State  v.  Board  of  Educa- 
tion, 21  Utah,  401.)  This  court,  in  Potts  v.  Breen,  supra, 
while  making  no  direct  decision  upon  the  point,  recognizes 
the  rule  that  in  cases  of  emergency,  when  necessary  or  ap- 
parently necessary  to  prevent  the  spread  of  small-pox  and 
preserve  the  public  health,  pupils  may  be  temporarily  ex- 
cluded from  the  public  schools  unless  they  are  properly  vac- 
cinated or  have  had  small-pox.  It  was  said  in  that  case: 
"Undoubtedly,  also,  children  infected  with  or  exposed  to 
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small-pox  may  be  temporarily  excluded  or  the  school  tem- 
porarily suspended,  but,  like  the  exercise  of  similar  power 
in  other  cases,  such  power  is  justified  by  the  emergency, 
and,  like  the  necessity  which  gives  rise  to  it,  ceases  when 
the  necessity  ceases." 

The  resolution  of  the  board  of  health  was  reasonable  in 
view  of  the  fact  that  small-pox  was  epidemic  and  the  dis- 
ease likely  to  spread  from  the  many  cases  then  existing  in 
the  city.  It  is  not  disputed  that  the  purpose  of  the  board 
of  health  in  passing  the  resolution  was  the  prevention  of 
the  spread  of  tlie  disease  and  preserving  the  health  of  the 
citizens,  and  there  is  no  argument  offered  by  appellants  that 
that  would  not  be  its  tendency  or  that  the  actual,  express 
purpose  of  the  board  would  not  be  accomplished  by  the  en- 
forcement of  the  board's  rules.  The  requirement  of  the 
resolution  was  that  such  exclusion  of  the  pupils  should  be 
temporary,  or  for  two  weeks,  and  then  only  in  case  they 
refused  to  be  vaccinated,  etc.  The  only  objection  to  the 
resolution,  in  fact,  is  that  the  board  had  no  sufficient  au- 
thority to  pass  the  same  and  that  the  school  board  was 
therefore  without  power  to  enforce  it. 

Clause  76  of  paragraph  62,  article  5,  of  our  Cities  and 
Villages  act,  provides,  in  enumerating  the  powers  and  du- 
ties of  city  councils,  that  the  city  council  shall  have  power 
"to  appoint  a  board  of  health  and  prescribe  its  powers  and 
duties."  Clause  78  of  the  same  paragraph  gives  the  council 
the  further  power  "to  do  all  acts,  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  promotion  of  health 
or  the  suppression  of  disease."  The  foregoing  clauses  of 
the  statute  and  the  ordinance  of  Granite  City  conferred  up- 
on the  board  of  health  of  said  city  ample  authority  to  pass 
said  resolution  under  the  existing  facts.  The  passing  of 
the  resolution  by  the  board  was  the  mere  exercise  of  an  ad- 
ministrative function  and  not  the  exercise  of  a  legislative 
power,  as  contended  by  the  appellants.  The  delegation  of 
power  to  make  a  law  would,  if  conferred  upon  the  board 
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of  health,  be  a  legislative  power,  and  such  a  delegation 
would  be  void.  However,  the  conferring  of  authority  or 
discretion  upon  the  board  of  health  to  execute  a  law  or  ordi- 
nance is  not  a  delegation  of  legislative  autliority,  and  the 
rule  is  well  established  that  such  may  be  done.  {Blue  v. 
Beach,  supra;  People  v.  Tait,  261  111.  197.)  The  power 
conferred  upon  the  board  of  health  by  the  ordinance  was 
merely  power  to  make  such  rules  and  regulations  and  such 
sanitary  investigations  as  the  board  might  from  time  to 
time  deem  necessary  for  the  preserving  and  improvement 
of  the  public  health  upon  the  appearance  in  epidemic  form 
of  small-pox,  and  is  such  an  ordinance  as  was  within  the 
power  of  the  city  to  adopt  and  such  as  has  been  frequently 
upheld  by  the  authorities.  The  rule  adopted  by  the  board 
was  not  a  permanent  rule  or  law  but  a  mere  temporary  or- 
der set  in  force  for  a  limited  time  as  a  means  of  stamping 
out  small-pox  and  preventing  the  further  spread  thereof  in 
said  city.  The  rule  or  regulation  expired  at  the  expiration 
of  the  limit  fixed  for  it  to  remain  in  force  and  cannot  in 
any  sense  be  said  to  be  a  legislative  act.  No  one  was  com- 
pelled to  be  vaccinated.  The  simple  effect  of  the  order  was 
that  no  child  could  enter  the  school  unless  vaccinated  while 
the  rule  of  the  board  requiring  vaccination  was  in  force. 
As  it  was  the  duty  of  the  board  of  health  to  enforce  such 
reasonable  rules  and  regulations  as  would  stamp  out  the 
epidemic  and  promote  the  public  health  and  the  resolution 
seemed  well  calculated  to  accomplish  that  purpose,  and  as 
a  public  necessity  existed  for  such  action,  the  board  of  health 
must  be  held  to  have  acted  legally  in  passing  the  resolution 
and  the  school  board  in  enforcing  it  and  requiring  vaccina- 
tion as  a  condition  to  pupils  entering  the  schools.  The  exer- 
cise of  such  authority  by  the  board  of  health  and  the  school 
board  finds  ample  authority  in  the  police  power  of  the  State 
when  such  a  necessity  arises  as  is  shown  in  this  case,  and 
no  constitutional  rights  of  appellants  have  been  violated. 
No  child  has  a  constitutional  right  to  carry  to  others  in 
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school  tlie  loathsome  disease  of  small-pox.  Vaccination  is 
now  recognized  as  the  only  safe  prevention  of  the  spread 
of  small-pox.  It  is  approved  by  medical  science  generally 
and  by  governmental  authorities  throughout  the  civilized 
world.  In  many  countries  compulsory  vaccination  has  be- 
come the  settled  policy  of  the  State,  and  our  own  country 
has  adopted  it  as  one  of  the  preliminary  requisites  to  mili- 
tary service.  A  child  infected  with  small-pox  may  commu- 
nicate the  disease  to  hundreds  of  others,  and  the  disastrous 
results  therefrom  are  incalculable.  Where  small-pox  is  epi- 
demic and  a  large  number  of  cases  are  actually  existing  in 
a  city  or  community,  no  one  can  tell  at  what  moment  some 
person  may  become  exposed  and  break  out  with  the  disease. 
•By  the  teachings  of  the  best  medical  authorities  a  person 
who  has  been  thoroughly  and  successfully  vaccinated  will  be 
entirely  immune  from  the  disease  or  put  in  such  condition 
that  if  he  should  contract  the  disease  it  would  only  be  in 
the  very  mild  form  commonly  known  as  varioloid,  which 
rarely  occasions  scarring  or  fatal  results.  In  other  words, 
the  result  of  vaccination,  according  to  such  authorities,  is 
not  only  the  arrest  of  the  spreading  of  the  disease,  but  the 
prevention  of  fatalities  among  tliose  who  are  actually  ex- 
posed to  the  disease  and  who  contract  it  in  its  milder  form. 
While,  on  the  other  hand,  it  is  true  that  occasionally  very 
disastrous  results  happen  from  the  use  of  impure  vaccine, 
and  there  are  many  people,  for  that  or  other  reasons,  who 
resist,  and  have  the  right  to  resist,  compulsory  vaccination 
of  their  children  except  in  cases  of  necessity,  yet  they  have 
no  right  to  insist  on  their  children  continuing  in  school  and 
mixing  in  large  congregations  without  obeying  such  require- 
ments when  smali-pox  is  epidemic  in  the  community  and 
such  children  perhaps  been  exposed  to  the  same.  The  right 
to  enjoy  school  and  all  other  privileges,  recognized  by  our 
law,  must  be  so  used  and  enjoyed  as  not  to  expose  other  peo- 
ple unnecessarily  to  dangerous  diseases  or  contagions.  The 
police  power  is  broad  enough  to  protect  all  citizens  against 


Digitized  by 


Google 


554         Friedman  Manf.  Co.  v.  Indus.  Com.         [284  IlL 

such  exposure,  and  it  is  not  an  unreasonable  requirement  to 
prevent  children  from  having  the  benefits  of  school  unless 
vaccinated,  etc.,  under  such  conditions  as  existed  in  Gran- 
ite City  when  the  resolution  of  the  board  of  health  was 
passed,  and  particularly  when  such  exclusion  was  only  for 
the  period  of  two  weeks  and  with  the  privilege  to  the  chil- 
dren to  remain  unvaccinated  by  remaining  out  of  school 
for  such  time. 

The  bill  of  complaint  was  without  equity  under  the 
showing  in  this  record  and  the  decree  of  the  city  court  is 

^^""^-  Decree  affirmed. 


(Nos.  11911-12. — ^Judgments  affirmed.) 
Th^  Friedman  Manufacturing  Company,  Plaintiff  in 
Error,  vs.  The  Industrial  Commission  et  al. — (Lydia 
GooDRODE,  Admx.,  Defendant  in  Error.) 

Opinion  Med  October  2J,  ipi8, 

1.  Workmen's  compensation — when  the  decision  of  the  Indus- 
trial Board,  is  conclusive.  Under  the  Compensation  act  the  decision 
of  the  Industrial  Board  is  conclusive,  except  for  fraud,  if  within 
twenty  days  after  receipt  of  notice  of  the  decision  no  attempt  is 
made  to  review  the  decision;  and  a  petition  for  a  writ  of  certiorari 
filed  after  that  time  which  seeks  merely  to  review  the  decision,  there 
being  no  ground  existing  or  alleged  which  would,  under  the  statute, 
authorize  a  change  in  the  award,  is,  in  effect,  an  application  for 
rehearing  and  is  not  authorized  by  the  statute. 

2.  Same — when  decision  of  board  is  not  void  for  want  of  juris- 
diction. Whether  the  Industrial  Board  has  jurisdiction  of  an  ap- 
plication for  an  award  where  the  death  of  the  employee  occurred 
outside  the  State  of  Illinois  is  a  question  involving  a  construction 
of  the  Compensation  act,  which  docs  not  in  terms  deny  such  juris- 
diction; and  even  if  the  decision  of  the  board  that  it  has  jurisdic- 
tion is  erroneous,  the  decision  is  not  void  and  open  to  collateral 
attack  but  is  subject  to  review  in  the  manner  authorized  by  the  act. 

3.  Same — what  cannot  be  inquired  into  on  application  for  judg- 
ment on  aivard.  On  application  to  the  circuit  court  for  judgment 
on  an  award  of  the  Industrial  Board  where  no  proceedings  for  re- 
view have  been  instituted  and  compensation  has  not  been  paid  ac- 
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cording  to  the  award  the  judgment  entered  by  the  court  is  in  the 
nature  of  an  execution  of  the  award,  and  the  court  has  no  juris- 
diction to  review  the  proceedings  of  the  board,  construe  the  statute 
or  determine  the  correctness  of  the  decision. 

4.  Same — provision  of  Compensation  act  for  attorney's  fees  is 
not  unconstitutional.  The  provision  of  the  Compensation  act  au- 
thorizing attorney's  fees  where  the  employer  docs  not  institute  pro- 
ceedings to  review  the  decision  of  the  Industrial  Board  and  refuses 
to  pay  compensation,  making  it  necessary  to  apply  for  judgment 
on  the  award,  is  not  unconstitutional.  • 
•  • 

Writ  o^  Error  to  the  Circuit  Court  of  Cook  county ; 

the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Charles  J.  Faui^kner,  Jr.,  and  WAVtm  C.  Kirk,  for 
plaintiff  in  error. 

MacChesney,  Becker,  Angerstein  &  Rolw,  and 
Martin  C.  KoEbel,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Lydia  Goodrode,  administratrix  of  the  estate  of  her  de- 
ceased husband,  Melvin  Goodrode,  applied  to  the  Industrial 
Board  for  compensation  for  his  death  arising  out  of  and 
in  the  course  of  his  employment  by  the  plaintiff  in  error, 
the  Friedman  Manufacturing  Company.  The  application 
was  heard  by  an  arbitrator,  who  entered  an  award  on  Au- 
gust 22,  19 1 6.  The  Industrial  Board  sent  by  registered  mail 
to  the  plaintiff  in  error  a  notice  of  the  filing  of  the  decision 
of  the  arbitrator  and  a  copy  of  the  award.  The  letter  was 
receipted  for  in  the  name  of  the  Friedman  Manufacturing 
Company  by  Mr.  Lynch,  assistant  cashier.  In  pursuance 
of  that  notice  so  received  by  the  plaintiff  in  error  it  peti- 
tioned for  a  review  of  the  award  and  a  hearing  was  had 
before  the  board,  which  rendered  a  decision  on  June  20, 
1917,  affirming  the  award.  On  June  22,  1917,  the  board 
sent  by  registered  mail  to  the  plaintiff  in  error  a  copy  of 
the  decision  and  a  notice  of  the  time  when  it  was  filed,  and 
the  letter  was  receipted  for  in  the  same  manner  and  by  the 
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same  officer  as  before.  On  September  17,  1917,  the  plain- 
tiff in  error  presented  to  the  Industrial  Board  a  petition  for 
a  modification  of  the  finding  of  facts  made  in  the  decision. 
With  the  petition  for  a  modification  of  the  finding  was  pre- 
sented an  affidavit  of  the  attorney  for  the  plaintiff  in  error 
that  the  agent  who  received  the  notice  and  copy  of  the  de- 
cision did  not  know  what  it  was  and  held  the  decision  on 
his  desk  without  communicating  to  the  attorney,  who  knew 
nothing  about  it  until  September  15,  191 7.  The  board  re- 
fused to  modify  the  finding  and  gave  notice  of  its  decision 
on  September  26,  1917.  Within  twenty  days  after  the  re- 
fusal of  the  board  to  modify  its  finding  the  plaintiff  in  er- 
ror sued  out  a  writ  of  certiorari  from  the  circuit  court  of 
Cook  county  to  review  the  decision  of  the  board.  The  court 
quashed  the  writ  of  certiorari  and  dismissed  it  and  certified 
that  the  cause  was  one  proper  to  be  reviewed  by  this  court. 
A  writ  of  error  was  sued  out  of  this  court  in  pursuance 
of  that  certificate. 

The  plaintiff  in  error  having  failed  to  pay  compensation 
according  to  the  award,  Lydia  Goodrode  presented  to  the 
circuit  court  of  Cook  county  her  application  for  judgment 
for  the  award  and  attorneys'  fees  in  accordance  with  the 
statute.  The  application  was  resisted  on  the  ground  that 
the  court  was  without  jurisdiction  to  render  any  judgment 
because  the  injury  and  death  occurred  outside  the  State  of 
Illinois  and  because  certiorari  proceedings  were  pending  to 
review  the  record  of  the  Industrial  Board.  It  was  stipu- 
lated that  if  the  applicant  was  entitled  to  attorneys'  fees  at 
all  she  was  entitled  to  $400.  The  court  held  that  pendency 
of  certiorari  proceedings  was  no  defense,  because  the  statu- 
tory period  for  instituting  such  proceedings  had  long  since 
elapsed,  and  entered  judgment  on  the  award,  with  $400  at- 
torneys' fees.  The  court  also  certified  that  the  cause  was 
one  proper  to  be  reviewed  by  this  court,  and  a  writ  of  er- 
ror having  been  sued  out,  the  two  causes  were  consolidated 
by  the  court. 
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Section  19  of  the  Workmen's  Compensation  act  pro- 
vides that  a  decision  of  the  Industrial  Board  shall,  in  the 
absence  of  fraud,  be  conclusive  unless  a  party  in  interest 
shall,  by  writ  of  certiorari  to  the  Industrial  Board  or  suit 
in  chancery  commenced  within  twenty  days  after  the  receipt 
of  notice  of  the  decision  of  the  board,  obtain  a  review  of 
the  decision.  Notice  and  a  copy  of  the  decision  of  the 
board  were  sent  to  and  received  by  the  plaintiff  in  error  on 
June  22,  191 7,  and  no  writ  of  certiorari  was  sued  out  or 
suit  in  chancery  commenced  within  twenty  days  thereafter. 
The  decision  of  the  board  became  conclusive  except  for 
fraud.  Melvin  Goodrode  was  dead,  and  no  condition  did 
or  could  arise  by  which  a  change  of  the  award  could  be 
made  under  the  statute,  and  it  was  not  alleged  that  there 
was  any  such  change  but  tlie  application  was  for  a  rehearing. 
Such  an  application  could  not  operate  to  nullify  or  set  aside 
the  limitation  of  time  set  by  the  statute  for  a  judicial  re- 
view. That  rule  was  declared  in  Vickers  v.  Tyndall,  168 
111.  6 1 6,  where  a  petition  for  rehearing  was  provided  for, 
and  in  cases  under  the  Workmen's  Compensation  act  there 
is  no  provision  for  such  an  application. 

Goodrode  was  traveling  as  a  salesman  for  the  plaintiff 
in  error  and  went  to  different  places  in  the  State  of  Illinois 
but  at  the  time  of  the  accident  had  gone  across  the  line  to 
Gary,  Indiana.  The  Industrial  Board  in  its  decision  found 
that  while  driving  along  an  avenue  in  Gary  his  automobile 
went  down  an  embankment  into  a  pond  of  water,  by  means 
of  which  he  and  two  other  persons  were  caught  under  the 
car  and  drowned.  The  application  for  judgment  was  re- 
sisted upon  the  ground  that  the  board  had  no  jurisdiction 
because  the  injury  causing  death  occurred  outside  of  this 
State,  and  not  having  jurisdiction  of  the  subject  matter  the 
award  was  a  nullity,  which  could  be  resisted  collaterally  at 
any  time  or  place.  Jurisdiction  of  the  subject  matter  of 
the  controversy  is  conferred  by  law,  and  the  statute  gave  to 
the  Industrial  Board  jurisdiction  of  all  claims  for  accidental 
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injuries  or  deaths  arising  out  of  and  in  the  course  of  em- 
ployment. The  board  obtained  jurisdiction  of  the  particu- 
lar case  by  the  application  of  Lydia  Goodrode  alleging  the 
employment  of  her  husband  by  the  plaintiff  in  error  and 
the  injury  causing  his  death,  suffered  in  the  course  of  the 
employment.  The  question  whether  she  was  entitled  to  an 
award  for  an  accidental  injury  resulting  in  death  which 
occurred  outside  of  the  State  involved  a  construction  of  the 
Workmen's  Compensation  act,  and  if  the  construction  given 
to  the  act  was  erroneous,  the  statute  permitted  a  review  by 
writ  of  certiorari  or  proceeding  in  chancery  to  be  insti- 
tuted within  twenty  days.  The  way  was  open  to  the  plain- 
tiff in  error  to  have  a  review  of  the  construction  given  to 
the  Workmen's  Compensation  act  by  the  Industrial  Board, 
either  by  writ  of  certiorari  or  suit  in  chancery,  and  it  did 
not  avail  itself  of  the  privilege.  The  statute  does  not  in 
terms  limit  the  right  to  an  award  to  accidental  injuries  oc- 
curring in  this  State,  and  whether  the  right  is  so  limited 
must  depend  upon  the  construction  of  the  various  provisions 
of  the  act.  The  judgment  entered  by  the  court  is  in  the 
nature  of  an  execution  of  the  award,  to  the  end  that  ade- 
quate means  may  be  provided  for  its  enforcement,  and  on 
such  an  application  the  court  has  no  jurisdiction  to  review 
the  decision,  construe  the  statute  or  determine  whether  the 
decision  of  the  board  was  correct  or  not. 

The  statute  provides  for  attorneys'  fees  where  the  em- 
ployer does  not  institute  proceedings  for  a  review  and  re- 
fuses to  pay  compensation.  (McMurray  v.  Peahody  Coal 
Co.  281  111.  218.)  There  is  no  constitutional  objection  to 
such  a  statute  and  the  facts  authorized  the  allowance.  The 
purpose  of  the  statute  is  to  provide  a  speedy  method  for 
the  adjustment  of  compensation,  and  the  payment  of  the 
same,  without  the  delays  of  litigation  and  the  burden  of  ex- 
pense and  attorneys'  fees  otherwise  imposed  upon  claimants. 

The  judgments  are  affirmed.       j^^g^^^ts  affirmed. 
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(No.  12239. — ^Judgment  affirmed.) 

A.  J.  Gibbons,  Appellee,  vs.  The  Paducah  and  Illinois 

Railroad  Company,  Appellant. 

Opinion  filed  October  21,  ipi8. 

1.  Real  PROPERTY — right  of  owner  to  recover  for  obstruction  of 
the  street.  A  property  owner  whose  means  of  travel  on  the  streets 
from  his  property  is  so  obstructed  by  the  construction  of  a  railroad 
embankment  that  he  is  able  to  travel  but  a  block  or  two  in  any 
direction  on  the  streets  on  which  the  property  abuts  is  entitled  to 
recover  damages  as  for  special  injury  not  common  to  the  public 
at  large  even  though  the  obstruction  does  not  touch  his  property  or 
interfere  with  his  means  of  egress  from  the  property  to  the  streets. 

2.  Same — what  does  not  prevent  a  recovery  of  damages  for  ob- 
struction. The  mere  fact  that  a  railroad  company,  in  building  an 
embankment  across  a  street,  leaves  a  passageway  on  one  side  over 
which  a  person  may  travel  to  another  street,  does  not  prevent  a 
recovery  of  damages  on  account  of  the  obstruction,  where  such 
passageway  is  no  part  of  the  plans  and  specifications  of  the  im- 
provement and  has  not  been  dedicated  to  the  public  by  the  railroad 
company,  which  has  done  nothing  to  estop  it  from  closing  the 
passageway  at  any  time. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heard  in  that  court  on  appeal*  from  the  Circuit  Court 
of  Massac  county ;  the  Hon.  D.  T.  Hartwell,  Judge,  pre- 
siding. 

Courtney,  Helm  &  Helm,  (J.  A.  Connell,  of  coun- 
sel,) for  appellant. 

Fred  R.  Young,  for  appellee, 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court  : 
This  suit  is  an  action  for  damages  brought  in  the  cir- 
cuit court  of  Massac  county  by  A.  J.  Gibbons,  appellee, 
against  the  Paducah  and  Illinois  Railroad  Company,  ap- 
pellant, for  damages  alleged  to  have  resulted  to  appellee's 
property  from  the  obstruction  of  streets  by  the  railroad 
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company  and  destroying  appellee's  ingress  to  and  egress 
from  his  property. 

Appellee's  property  consists  of  three  lots,  or  parts  of 
three  lots,  in  block  56,  in  the  city  of  Metropolis.  Johnson 
street  is  a  north  and  south  street  and  is  the  western  limit 
of  the  city.  Appellee's  property  abuts  150  feet  on  Johnson 
street, — ^the  distance  of  the  north  half  of  the  block.  Sixth 
street  is  an  east  and  west  street,  appellee's  property  being  at 
the  northwest  corner  of  the  block,  where  Johnson  and  Sixth 
streets  intersect,  and  abuts  on  Sixth  street  100  feet,  or  two- 
thirds  the  distance  that  it  abuts  on  Johnson  street.  There 
are  two  residences  on  appellee's  property.  The  principal 
portion  of  the  city  of  Metropolis,  including  the  business  dis- 
trict, is  about  four  blocks  east  of  the  block  where  appellee's 
property  is  situated.  The  appellant  railroad  by  authority 
of  an  ordinance  of  the  city  of  Metropolis  enters  the  city 
from  the  northwest,  crossing  Eighth,  Seventh,  Sixth,  Fifth, 
Fourth  and  Third  streets, — ^all  east  and  west  streets, — ^and 
is  built  on  a  high  and  wide  embankment  for  the  purpose 
of  enabling  it  to  pass  over  a  bridge  across  the  Ohio  river. 
The  railroad  runs  a  little  in  a  southeasterly  direction,  with 
a  slight  curve  from  where  it  enters  the  city  to  the  river, 
and  crosses  diagonally  Johnson  and  Vienna  streets,  which 
run  north  and  south.  From  Eighth  to  Fourth  street  the 
railroad  embankment  closes  all  the  streets  it  crosses.  There 
is  a  subway  under  the  railroad  at  Eighth  street  and  at 
Fourth  street.  The  railroad  crosses  Johnson  street  a  little 
more  than  a  block  north  of  appellee's  property,  and  crosses 
Vienna  street, — the  first  north  and  south  street  cast  of  ap- 
pellee's property, — south  of  and  near  its  intersection  with 
Sixtli  street.  The  railroad  and  its  embankment  cut  off  a 
part  of  the  northeast  comer  of  the  block  in  which  appellee's 
property  is  situated.  There  is  a  natural  obstruction  in  John- 
son street  between  Sixth  and  Fifth  streets,  which  prevents 
travel  over  that  street  from  appellee's  property  to  the  next 
east  and  west  street  south  of  his  premises.    The  travel  north 
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from  his  property  on  Johnson  street  is  obstructed  between 
Seventh  and  Eighth  streets  and  travel  east  is  obstructed  by 
the  railroad  embankment.  There  is  no  highway  west  from 
the  point  where  Sixth  and  Johnson  streets  intersect.  It  will 
be  seen  from  this  description  of  the  situation  that  the  ob- 
struction in  Johnson  street  is  a  little  more  than  a  block  north 
of  the  appellee's  property  and  that  the  obstruction  in  Sixth 
street  is  a  little  less  than  a  block  east  of  appellee's  property. 

A  jury  was  waived  and  the  cause  tried  by  the  court,  who 
heard  the  evidence,  viewed  the  premises  and  rendered  judg- 
ment in  favor  of  appellee  for  $400  damages.  The  railroad 
company  appealed  to  the  Appellate  Court  for  the  Fourth 
District.  That  court  affirmed  the  judgment  and  granted  a 
certificate  of  im.portance  and  an  appeal  to  this  court. 

Appellant  asked  the  court  to  hold  in  propositions  of  law 
that  to  entitle  appellee  to  recover  it  was  incumbent  upon  him 
to  prove  an  injury  to  himself  which  was  not  common  to 
himself  and  all  other  property  owners  in  the  same  block  or 
neighborhood  and  the  public  at  large ;  also  that  there  could 
be  no  recovery  unless  appellee's  property  abutted  on  the 
street  at  the  place  where  the  street  was  obstructed.  The 
court  refused  to  so  hold,  and  it  is  claimed  by  appellant  this 
was  erroneous.  Similar  questions  have  frequently  been  the 
subject  of  consideration  by  this  court.  The  rule  announced 
in  Rigney  v.  City  of  Chicago ,  102  111.  64,  and  followed 
in  subsequent  cases,  is :  "In  all  cases,  to  warrant  a  recov- 
ery it  must  appear  that  there. has  been  some  direct  phys- 
ical disturbance  of  a  right,  either  public  or  private,  which 
plaintiff  enjoys  in  connection  with  his  property  and  which 
gives  to  it  an  additional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  damage  with  respect 
to  his  property  in  excess  of  that  sustained  by  the  public 
generally."  In  Illinois  Malleable  Iron  Co.  v.  Lincoln  Park 
Comrs.  263  111.  446,  after  referring  to  the  power  of  the 
proper  authorities  to  vacate  or  close  streets  so  far  as  the 
public  interests  are  concerned,  the  court  said :    "Owners  of 
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property  bordering  on  a  street  have,  as  an  incident  of  their 
ownership,  a  right  of  access  by  way  of  the  streets  which 
cannot  be  taken  away  or  materially  impaired  without  com- 
pensation." In  City  of  Chicago  v.  Union  Building  Ass'n, 
102  111.  379,  the  court  held  no  private  action  would  lie  for 
damages  of  the  same  kind  as  those  sustained  by  the  general 
public  but  would  lie  for  peculiar  damages  of  a  different 
kind,  though  remote  and  consequential. 

In  every  case  brought  by  an  individual  to  recover  dam- 
ages for  closing  or  obstructing  a  public  street  where  a  re- 
covery has  been  denied  the  denial  has  been  on  the  ground 
that  the  damage  claimed  was  the  same  kind  of  damage  that 
would  be  sustained  by  the  general  public.  If  the  only  injury 
appellee  suffered  were  the  inconvenience  of  having  to  travel 
a  little  further  in  going  to  and  from  his  premises  his  injury 
would  be  of  the  same  kind  as,  though  possibly  greater  in 
degree  than,  that  of  the  general  public.  The  right  to  travel 
the  streets  is  one  the  public  has  a  right  to  enjoy,  but  the 
right  to  use  the  streets  as  a  means  of  ingress  to  and  egress 
from  private  property  is  a  private  right,  and  the  property 
owner  may  maintain  an  action  for  interference  with  that 
right.  In  Swain  &  Son  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co,  252  111.  622,  it  was  said :  "It  is  sometimes  a 
matter  not  entirely  free  from  difficulty  to  determine  what 
is  and  what  is  not  such  special  injury  as  will  support  an 
action  by  an  individual.  The  true  test  seems  to  be  whether 
the  injury  complained  of  is  the  violation  of  an  individual 
right  or  merely  a  hindrance  to  the  plaintiff  in  the  enjoy- 
ment of  the  public  right." 

In  our  view,  closing  the  streets  here  complained  of,  by 
the  railroad  and  its  embankment,  caused  an  injury  to  appel- 
lee of  a  different  kind  from  that  suffered  by  the  general 
public.  It  was  not  merely  an  inconvenience  necessitating 
further  travel  in  going  to  and  from  appellee's  premises,  but 
was  an  interference  with  his  right  to  use  the  public  streets 
as  a  means  of  access  to  and  egress  from  his  premises.    Clos- 
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ing  Johnson  street  north  of  appellee's  property  prevented 
him  from  getting  out  that  way.  Closing  Sixth  street  east 
of  and  between  his  premises  and  Vienna  street,  running 
north  and  south  on  the  east  side  of  the  block  in  which  ap- 
pellee's premises  are  located,  obstructed  access  to  and  egress 
from  his  premises  in  that  direction,  and  Johnson  street  not 
being  susceptible  of  use  south  of  the  property,  access  was 
barred  from  that  direction.  There  is  no  highway  leading 
west  from  Johnson  street  at  or  near  where  it  is  intersected 
by  Sixth  street.  As  we  understand  the  evidence,  but  for  a 
25-foot  passagew^ay  over  appellant's  property,  running  diag- 
onally from  Sixth  street  across  the  northeast  corner  of  the 
block  in  which  appellee's  property  is  situated,  to  Vienna 
street,  there  is  no  way  of  access  to  and  egress  from  appel- 
lee's premises  to  the  east  of  the  railroad.  Said  passageway 
will  be  referred  to  later.  To  reach  the  city  lying  east  of 
the  railroad  from  appellee's  property  through  that  passage- 
way one  can  pass  south  on  Vienna  street  to  Fourth  street, 
then  east  by  a  subway  to  a  north  and  south  street  on  the 
east  side  of  the  railroad.  In  other  words,  appellee's  access 
to  the  streets  from  his  property  or  to  his  property  from 
the  streets  extends  on  Sixth  street  east  from  Johnson  street 
to  the  railroad  embankment,  less  than  a  block  from  John- 
son street,  and  north  on  Johnson  street  from  Sixth  street 
to  the  railroad  embankment  opposite  the  second  block  north 
of  Sixth  street,  or  south  on  Johnson  street,  which  cannot 
be  traveled  because  of  a  natural  obstruction  and  prevents 
an  outlet  that  way.  In  view  of  these  conditions  it  cannot 
be  said  appellee's  right  of  access  to  and  egress  from  his 
premises  is  not  seriously  interfered  with  and  that  his  in- 
jury is  not  different  in  kind  from  that  sustained  by  the  pub- 
lic at  large.  The  authorities  hold  that  such  an  injury  to 
an  individual  right  will  authorize  a  recovery. 

Appellant's  contention  that  to  authorize  a  recovery  in 
such  a  case  as  this  the  property,  or  some  part  of  it,  must 
abut  on  a  street  at  the  point  vacated  or  obstructed  is  un- 
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tenable.  If  the  right  to  use  the  streets  as  a  means  of  pass- 
ing to  and  from  his  property  is  prevented  or  interfered  with 
it  is  a  special  damage  to  the  property  owner.  It  would  seem 
absurd  to  say  if  obstructions  had  that  effect  still  there  could 
be  no  recovery  unless  the  property  abutted  or  bordered  the 
street  at  the  place  of  the  obstruction.  The  mere  right  to 
pass  to  the  property  from  a  part  of  the  street  upon  which 
the  property  abutted,  and  from  the  property  to  the  street, 
when  but  a  short  distance  from  the  property  the  street  was 
so  obstructed  that  no  passageway  was  afforded  beyond  the 
obstruction,  would  be  attended  with  the  same  character  of 
injury  as  if  the  property  abutted  the  obstruction.  In  the 
Rigney  case,  supra,  the  obstruction  was  220  feet  from  the 
plaintiff's  property  and  a  recovery  was  allowed.  In  City  of 
Chicago  v.  Burcky,  158  111.  103,  the  southwest  corner  of 
plaintiff's  property  touched  the  place  where  the  street  was 
vacated,  but  in  front  of  the  property  and  leading  east  the 
street  was  open.  There  was  no  access  to  the  property  from 
south  of  the  street  whereon  the  property  abutted,  and  that 
street  west  of  the  property  was  vacated.  A  recovery  of 
damages  was  sustained.  In  City  of  Chicago  v.  Union  Build- 
ing Ass'n,  supra,  (much  relied  upon  by  appellant,)  plain- 
tiff's property  was  three  and  one-half  blocks  from  the  street 
vacated.  The  court  said  it  was  not  and  could  not  reason- 
ably be  claimed  that  the  closing  of  the  street  in  any  de- 
gree interfered  with  access  to  the  plaintiff's  property ;  that 
the  streets  adjacent  to  it  all  remained  open,  and  the  only 
effect  upon  the  property  owner  was  that  he  would  have  to 
go  a  little  farther  to  reach  certain  points,  and  that  the  same 
would  be  true  of  the  public,  generally,  having  to  pass  from 
the  property.  The  opinion  in  tliat  case  was  filed  at  the 
same  term  of  court  at  which  a  rehearing  in  the  Rigney  case, 
supra,  was  denied,  and  that  case  is  cited  and  approved  in 
the  Union  Building  Ass'n  case.  City  of  East  St.  Louis  v. 
O'Plynn,  119  111.  200,  and  Gnttery  v.  Glenn,  201  id.  275, 
are  cited  and  relied  on  by  appellant.     In  those  cases  the 
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property  sued  for  did  not  abut  upon  the  street  at  the  point 
where  it  was  obstructed,  and  in  both  of  them  a  recovery 
was  denied,  not  because  the  property  did  not  abut  the  ob- 
struction but  because  the  injury  to  the  property  owner  was 
of  the  same  character  as  that  suffered  by  the  public  at 
large,  which  was  the  inconvenience  occasioned  by  traveling 
farther  when  going  from  the  street  in  front  of  the  property 
to  a  particular  part  of  the  city,  which  was  the  same  kind 
of  an  injury  suffered  by  the  public  at  large.  Access  to  and 
egress  from  the  premises  were  not  otherwise  affected  by 
the  obstructions. 

The  court  properly  refused  to  hold  the  propositions  of 
law  submitted  by  the  appellant  on  the  questions  we  have 
discussed. 

The  first,  fourth  and  fifth  propositions  in  the  main  an- 
nounce the  law  correctly  and  would  be  unobjectionable  ex- 
cept they  state  as  the  law  that  to  entitle  plaintiff  to  recover 
he  is  required  to  show  an  injury  to  himself  which  was  not 
common  to  himself  "and  all  other  lot  owners  in  the  same 
block  or  neighborhood"  and  the  public  at  large.  Appellant 
denies  that  the  propositions  were  so  intended,  but  they  ap- 
pear to  state  that  no  recovery  could  be  had  if  the  injury 
was  common  to  the  plaintiff  and  other  lot  owners  in  the 
same  block  or  neighborhood  whose  property  was  similarly 
situated  and  affected.  The  trial  and  Appellate  Courts  ap- 
pear to  have  so  understood  said  propositions.  As  appellant 
concedes  that  is.not  the  law  and  denies  the  propositions  were 
intended  to  have  any  such  meaning  it  is  unnecessary  to  dis- 
cuss the  question  or  cite  authorities. 

The  sixth  proposition  in  substance  states  that  if  defend- 
ant left  a  25-foot  passageway  for  the  use  of  the  pubUc  on 
the  east  end  of  the  block  in  which  appellee's  property  is  sit- 
uated, which  gives  free  access  by  way  of  Vienna  street  to 
Sixth  street,  then  there  could  be  no  recovery.  The  railroad 
embankment  where  it  crosses  Sixth  street  is  about  no  feet 
wide  and  18  feet  high  and  extends  over  and  across  part  of 
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the  block  in  which  appellee's  property  is  situated.  The  25- 
foot  driveway  from  Sixth  street  to  Vienna  street  is  on  the 
west  side  of  this  embankment  and  entirely  on  appellant's 
property.  The  embankment  across  Sixth  street  was  built 
in  19 1 6  and  became  an  obstruction  to  travel  in  July  of  that 
year.  There  is  no  evidence  that  appellant  dedicated  the 
driveway  to  the  city  or  that  it  intended  to  keep  it  open  per- 
manently for  public  use.  McCrcady,  a  civil  engineer  in  ap- 
pellant's employ,  testified  the  driveway  was  left  open  for 
the  convenience  of  the  public  but  that  it  was  no  part  of 
the  plans  or  specifications  for  building  the  railroad  embank- 
ment across  Sixth  street.  Corliss,  another  civil  engineer 
in  appellant's  employ,  testified  the  driveway  had  been  open 
about  sixty  days  at  the  time  of  the  trial,  which  occurred  in 
June,  19 1 7.  He  further  testified  the  driveway  could  not  be 
made  a  satisfactory  road  because  the  wash  of  clay  from 
the  railroad  bajik  would  make  its  condition  bad.  When  this 
suit  was  brought  to  the  August  term,  19 16,  and  up  to  the 
time  of  its  hearing,  there  had  been  no  action  of  appellant 
that  would  estop  it  from  closing  said  driveway  any  time  it 
saw  fit.  Under  the  evidence  in  this  case  the  court  properly 
refused  to  hold  the  proposition  of  law  requested. 

The  trial  court  filed  a  written  opinion  and  a  finding 
of  facts  which  are  incorporated  in  the  bill  of  exceptions. 
Neither  party  asked  for  a  finding  of  facts.  The  correctness 
of  the  action  of  the  court  in  these  respects  is  presented  for 
our  consideration  by  the  assignment  of  errors  but  is  not 
seriously  complained  of  in  the  brief  and  argument  of  coun- 
sel. There  was  no  impropriety  in  the  court's  action  in  this 
regard. 

The  measure  of  damages  adopted  by  the  court  was  the 
diflference  in  the  market  value  of  appellee's  property  before 
and  after  the  railroad  embankment  was  built.  There  was 
some  conflict  in  the  testimony  of  the  witnesses  for  the  re- 
spective parties  as  to  the  amount  of  the  damages.  The 
court  personally  viewed  the  premises  and  assessed  the  dam- 
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ages  at  $4CX),  which  was  well  within  the  amount  testified 
to  by  appellee  and  his  witnesses. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  12055. — Judgment  affirmed.) 
August  Sculi^y,  Plaintiff  in  Error,  vs.  The  Industriai. 
Commission  et  al. — (Edward  DeVito,  Defendant  in 
Error.) 

Opinion  Med  October  21,  ipi8, 

1.  Workmen's  compensation — what  kind  of  "excavation"  is 
extra-hazardous.  Any  kind  of  excavation  that  is  attended  with 
more  than  ordinary  dangers  of  a  simple  occupation  is  extra-hazard- 
ous within  the  meaning  of  paragraph  2  of  section  3  of  the  Work- 
men's Compensation  act,  which  mentions  "construction,  excavating 
or  electrical  work ;"  and  this  includes  the  digging  of  sewer  trenches 
with  shovel  and  spade. 

2.  Same — when  injury  arises  out  of  and  in  the  course  of  em- 
ployment. A  sewer  digger  who,  while  riding  with  his  employer  in 
the  latter*s  automobile  truck  at  the  employer's  request,  for  the  pur- 
pose of  getting  material  for  use  at  the  place  where  the  excavation 
for  a  sewer  is  going  on,  is  injured  by  a  collision  between  the  au- 
tomobile and  a  street  car,  is  within  the  protection  of  the  Work- 
men's Compensation  act,  and  the  injury  is  one  arising  out  of  and 
in  the  course  of  his  employment  though  he  had  not  reached  the 
place  where  the  excavating  work  was  going  on. 

3.  Same — when  employment  is  not  casual.  The  word  "casual," 
used  in  the  Workmen's  Compensation  act,  has  reference  to  the  con- 
tract for  service,  and  where  a  workman  has  been  employed  for  sev- 
eral months  as  a  sewer  digger  his  employment  is  not  casual,  even 
though  at  the  time  of  his  injury  he  was  riding  with  his  employer, 
at  the  latter's  request,  to  get  material  for  use  in  the  excavating 
work  then  being  done. 

4.  Same — when  amount  awarded  by  Industrial  Board  is  conclu- 
sive. If  the  finding  of  the  Industrial  Board  as  to  the  amount  to 
be  awarded  for  permanent  partial  disability  is  within  the  limit  au- 
thorized by  law  and  is  a  legitimate  conclusion  from  the  facts  shown 
by  competent  evidence  it  is  conclusive  upon  the  Supreme  Court. 

Writ  oi^  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 
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Truman  H.  Miner,  Alfred  Roy  Hulbert,  and  Geo. 
A.  Oleson,  for  plaintiff  in  error. 

C.  E.  Heckler,  and  R.  E.  Howe,  for  defendant  in  error. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

This  writ  of  error  is  prosecuted  to  review  the  record  and 
judgment  of  the  circuit  court  of  Cook  county  confirming 
the  award  of  the  Industrial  Board  and  entering  judgment 
in  favor  of  Edward  DeVito,  defendant  in  error,  and  against 
plaintiff  in  error,  August  Scully,  his  employer,  for  tempo- 
rary total  disability  and  for  permanent  partial  disability, 
and  for  the  sum  of  $200  for  first  aid,  medical,  surgical  and 
hospital  service.  The  judge  of  the  circuit  court  certified 
that  the  cause  was  one  proper  to  be  reviewed  by  this  court. 

The  injury  for  which  defendant  in  error  claimed  com- 
pensation was  received  by  him  on  May  16, 19 16.  Plaintiff 
in  error  on  that  date  was,  and  for  a  number  of  years  prior 
thereto  had  been,  engaged  in  the  business  of  sewer  building 
in  the  city  of  Chicago.  The  business  consisted  in  making 
the  necessary  excavation  and  laying  pipes  for  connecting  the 
sewer  and  water  pipes  of  the  city  with  the  private  drains 
and  water  pipes  of  buildings  under  construction,  which  con- 
necting pipes  run  into  and  under  said  buildings.  Plaintiff 
in  error  was  a  licensed  sewer  builder  and  usually  did  his 
work  under  sub-contracts  let  to  him  by  contractors  for  the 
plumbing  work  on  the  buildings,  and  he  usually  employed 
from  two  to  five  men  for  such  work.  DeVito  had  been  in 
the  employ  of  plaintiff  in  error  as  a  laborer  for  about  five 
months  prior  to  and  on  the  day  of  his  injury  in  digging 
or  excavating  ditches  from  the  inside  of  tlie  houses  to  the 
sewers  and  water  mains  in  the  streets.  It  was  also  a  part 
of  his  duty  to  assist  plaintiff  in  error  in  gathering  and  trans- 
porting material  to  and  from  different  jobs  on  which  they 
were  engaged.     He  and  plaintiff  in  error  both  lived  in  the 
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same  house  and  were  brothers-in-law.  He  usually  took  a 
street  car  on  his  way  to  and  from  his  work.  On  the  morn- 
ing of  the  injury  he  was  waiting  on  the  corner  of  a  street 
for  a  street  car  to  go  to  his  work  when  plaintiff  in  error 
came  along  in  his  Ford  automobile  truck  and  directed  him 
to  get  on  the  truck  and  go  with  him  to  the  pipe  yard  to  get 
some  pipe,  and  also  to  pick  up  some  pipe  on  Central  Park 
avenue  which  had  been  left  over  from  another  job  and  take 
it  to  the  job  on  which  they  were  then  working.  DeVito  got 
onto  the  truck  and  accompanied  the  plaintiff  in  error  to  the 
pipe  yard  on  Taylor  street  and  Fortieth  avenue  and  there 
assisted  plaintiff  in  error  in  loading  some  pipe  fittings  onto 
the  truck.  They  then  started  to  the  place  on  Central  Park 
avenue  to  pick  up  the  material  left  over  from  a  job  there. 
On  their  way  the  truck  was  struck  by  a  street  car  at  Cen- 
tral Park  and  Chicago  avenues,  and  DeVito  received  by 
the  collision  a  broken  arm  and  several  cuts  about  the  throat 
and  face,  from  which  injuries  he  has  been  totally  incapaci- 
tated from  work  for  29  weeks  and  suffered  a  permanent 
partial  disability,  by  reason  of  which  he  has  been  unable  to 
earn  half  as  much  since  he  returned  to  work  as  he  earned 
before  he  received  his  injury.  DeVito  had  received  for  his 
wages  $3.75  a  day,  or  over  $20  per  week. 

We  cannot  agree  with  plaintiff  in  error's  contention  that 
the  business  or  occupation  in  which  he  was  engaged  and  at 
which  DeVito  was  working  when  injured  was  not  extra- 
hazardous and  therefore  not  within  the  terms  of  the  Work- 
men's Compensation  act.  The  digging  of  sewer  trenches 
with  a  shovel  or  spade  must  be  held  to  be  excavating  within 
the  meaning  of  the  statute, — as  much  so  as  if  the  excavation 
be  made  with  machinery.  Although  the  evidence  does  not 
disclose  that  fact,  yet,  as  a  matter  of  fact,  it  is  within  the 
common  knowledge  of  everyone  that  trenches  of  the  char- 
acter that  DeVito  excavated  usually  extend  under  the  walls 
of  the  buildings  and  under  the  sidewalks  and  out  into  the 
streets.    In  such  work  he  was  necessarily  exposed,  occasion- 
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ally,  to  the  danger  of  the  walls  caving  in,  of  material  fall- 
ing on  him  from  buildings,  and  also  of  coming  in  contact 
with  sewer  and  other  dangerous  gases,  as  well  as  to  other 
dangers.  Paragraph  2  of  section  3  of  the  Workmen's  Com- 
pensation act  names  as  extra-hazardous  businesses  or  occu- 
pations, "construction,  excavating  or  electrical  work."  The 
various  kinds  of  excavating  that  the  statute  denominates  as 
extra-hazardous  are  not  specifically  mentioned,  but  they  nec- 
essarily include  any  kind  of  excavation  that  is  attended  with 
more  than  ordinary  dangers  of  a  simple  occupation.  The 
digging  of  post-holes,  or  the  digging  of  small  drains  for 
the  surface  drainage  of  houses  or  tents  to  prevent  flooding 
with  surface  water  in  time  of  rains,  would  not  be  more  haz- 
ardous than  simple  occupations,  and,  as  has  heretofore  been 
indicated  by  the  decisions  of  this  court,  such  occupations, 
while  in  a  sense  coming  within  the  common  definition  of 
"excavating,**  would  not  be  deemed  and  held  extra-hazard- 
ous. The  trenches  dug  by  DeVito  necessarily  had  to  be  as 
deep  as  the  sewers  and  water  mains  laid  in  the  streets,  and 
it  requires  no  stretch  of  the  imagination  to  see  and  under- 
stand at  once  that  his  occupation  was  more  dangerous  than 
an  ordinary  occupation  and  therefore  extra-hazardous.  The 
degree  of  the  hazard,  alone,  is  not  the  test  as  to  whether 
or  not  the  occupation  is  extra-hazardous.  Plaintiff  in  er- 
ror's business  was  extra-hazardous,  and  while  it  is  true  that 
other  excavations  can  be  named  that  are  more  hazardous, 
still  that  is  no  reason  for  saying  that  his  business  does  not 
come  within  the  terms  of  the  statute.  Uphoff  v.  Industrial 
Board,  271  111.  312;  McLaughlin  v.  Industrial  Board,  281 
id.  100. 

DeVito  was  injured  in  the  course  of  his  employment  and 
his  injuries  arose  out  of  the  employment.  He  was  acting 
under  the  specific  directions  of  his  employer  when  he  started 
to  his  working  place  to  pick  up  the  left-over  material,  and 
he  and  his  employer  were  then  engaged  at  a  branch  of  the 
work  necessary  and  incident  to  the  main  business  or  occu- 
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pation  in  which  he  was  employed, — the  gathering  up  and 
carrying  material  necessary  to  be  used  in  such  business  or 
occupation.  The  danger  to  which  he  was  subjected  arose 
by  reason  of  his  obedience  to  the  directions  of  his  employer 
and  while  engaged  in  an  act  or  work  which  was  a  necessary 
incident  of  the  main  business  of  his  employer.  It  does  not 
matter  that  he  had  not  yet  arrived  at  the  place  where  the 
excavating  was  to  be  done.  An  injury  may  occur  within  the 
course  of  the  employment  and  arise  out  of  it  even  though 
it  happen  while  the  employee  is  on  his  way  to  or  from  his 
usual  place  of  employment  or  while  engaged  in  the  doing 
of  an  act  that  is  necessary  to  or  an  incident  of  the  employ- 
ment. Friebel  v.  Chicago  City  Raikvay  Co,  280  111.  76; 
Alexander  \,  Industrial  Board ,  281  id.  201 ;  Chicago  Clean- 
ing Co,  V.  Industrial  Board,  283  id.  177. 

DeVito's  employment  was  not  casual,  as  argued  by  the 
plaintiff  in  error.  His  employment  cannot  be  said  to  have 
been  uncertain,  haphazard,  irregular  or  incidental  as  distin- 
guished from  stated  or  regular.  The  word  "casual,"  in  the 
statute,  has  reference  to  the  contract  for  service,  and  not 
to  the  particular  item  of  work  being  done  at  the  time  of 
the  injury.  {Aurora  Brezving  Co.  v.  Industrial  Board,  2^/ 
111.  142.)  The  evidence  in  the  record  clearly  discloses  that 
DeVito  had  been  regularly  employed  by  plaintiff  in  error 
for  five  months  at  his  business  or  occupation  of  digging  or 
excavating  for  sewers,  etc.  Within  the  meaning  of  the  stat- 
ute he  was  engaged  at  that  very  work  or  occupation  when 
he  was  injured,  although  at  the  particular  time  of  his  in- 
jury he  was  only  doing  an  act  or  work  that  was  a  mere  in- 
cident of  his  employment.  Alexander  v.  Industrial  Board, 
supra. 

The  Industrial  Board  found  that  DeVito  was  totally  dis- 
abled for  a  period  of  29  weeks  and  allowed  him  $10  a  week 
for  that  period,  which  was  one-half,  or  less,  of  the  weekly 
wage  he  was  receiving  at  the  time  he  was  injured.  He  was 
allowed  $5  a  week  for  permanent  partial  disability  covering 
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a  period  of  342  weeks.  In  addition  to  said  sums  he  was 
entitled  to  and  allowed  $200  as  first  aid,  medical,  surgical 
and  hospital  service.  His  total  allowance  by  the  board,  in 
addition  to  his  first  aid,  medical,  surgical  and  hospital  ser- 
vice, amounts  to  $2000.  The  limit  to  which  the  board  might 
have  gone  in  its  allowance,  under  paragraph  (h)  of  sec- 
tion 8  of  the  Workmen's  Compensation  act,  would  have 
been  $2080,  or  $5  a  week  for  a  period  of  416  weeks  for 
the  permanent  partial  disability.  Plaintiff  in  error  insists 
that  the  evidence  in  the  record  does  not  furnish  any  basis 
for  such  a  finding,  because  the  evidence  shows  that  the  in- 
jured arm  was  permanently  disabled  only  fifteen  per  cent 
of  its  ordinary  usefulness.  The  evidence  shows,  however, 
that  the  injury  was  such  that  the  earning  capacity  of  DeVito 
was  impaired  one-half  by  reason  of  the  incapacity  of  the 
arm  for  the  employment  in  which  he  had  been  engaged.  As 
a  result  of  the  fracture  his  arm  was  left  badly  deformed. 
The  ends  of  the  fractured  bone  are  in  malposition,  the  lower 
fragment  having-  slipped  up  over  the  upper  fragment.  The 
union  of  the  broken  bone  is  not  firm.  It  is  what  is  known 
as  a  fibrous  union,  and  the  arm  is  an  inch  and  a  quarter 
shorter  than  it  was  prior  to  the  fracture.  The  evidence  also 
shows  that  DeVito  is  compelled  to  do  such  work  as  shovel- 
ing principally  with  one  arm,  and  his  permanent  earning 
capacity  has  been  seriously  impaired.  There  is  ample  evi- 
dence in  the  record  to  sustain  the  finding  of  the  board.  The 
finding  of  the  board  on  this  question  being  a  legitimate  con- 
clusion from  the  facts  proved  by  competent  evidence,  such 
finding  is  conclusive  upon  this  court  Squire-Dingee  Co.  v. 
Industrial  Board,  281  111.  359. 

For  the  reasons  above  given  the  judgment  of  the  cir- 
cuit  court  is  affirmed.  Judgment  affirmed. 
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(No.  12074. — Judgment  reversed.) 
The  Chicago  Great  Western  Railroad  Company,  Plain- 
tiff in  Error,  vs.  The  Industrial  Commission  et  al. — 
(The  Standard  Trust  and  Savings  Bank,  Admr., 
Defendant  in  Error.) 

Opinion  Med  October  21,  Ipi8. 

1.  Workmen's  compensation — what  is  meant  by  "casuaV  em- 
ployment. Workmen  must  be  regarded  as  engaged  in  "casual"  em- 
ployment, within  the  meaning  of  the  Workmen's  Compensation  act, 
when  they  are  employed  only  occasionally,  irregularly  or  incident- 
ally as  distinguished  from  those  who  are  employed  regularly  and 
continuously. 

2.  Same — when  employment  is  casual.  The  employment  by  a 
railroad  company  of  structural  ironworkers  for  a  few  days'  work 
on  a  driveway  being  constructed  from  a  public  viaduct  to  the  com- 
pany's freight  house  is  a  casual  employment  within  the  meaning 
of  the  Workmen's  Compensation  act. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Winston,  Strawn  &  Shaw,  (Silas  H.  Strawn, 
Ralph  M.  Sijaw,  John  D.  Black,  and  Charles  J.  Mc- 
Fadden,  of  counsel,)  for  plaintiff  in  error. 

Frederick  A.  Brown,  and  Irving  Wesley  Baker,  for 
defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 
Christ  Anderson  filed  an  application  with  the  Industrial 
Board  on  April  10,  191 7,  for  adjustment  of  a  claim  against 
the  plaintiff  in  error  railroad  company  for  injuries  alleged 
to  have  been  sustained  by  him  while  in  the  employ  of  that 
company,  on  March  21,  19 17,  by  falling  or  being  knocked 
from  a  swinging  scaffold.  Evidence  was  heard  by  an 
arbitrator,  who  found  in  favor  of  the  applicant,  and  an 
award  of  damages  was  made.  June  20,  19 17,  after  the 
application  was  filed  with  the  Industrial  Board,  Anderson 
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died,  and  the  Standard  Trust  and  Savings  Bank  was  ap- 
pointed administrator,  in  whose  name  the  subsequent  pro- 
ceedings were  prosecuted.  After  the  finding  by  the  arbi- 
trator, on  petition  for  review  the  Industrial  Board  found 
in  favor  of  the  administrator  and  awarded  weekly  payments 
aggregating  $3500.  The  circuit  court  on  certiorari  affirmed 
the  award  of  the  Industrial  Board,  and  the  circuit  judge 
having  certified  that  the  case  was  one  which  should  be  heard 
by  this  court,  it  was  brought  here  by  writ  of  error. 

The  accident  occurred  near  the  comer  of  Polk  and 
Franklin  streets,  in  Chicago.  Polk  street  runs  east  and 
west  and  crosses  Franklin  street  at  right  angles  by  means 
of  a  viaduct.  About  forty-five  feet  northwest  of  the  via- 
duct is  plaintiff  in  error's  Harrison  street  freight  house. 
Previous  to  March  21,  1917,  plaintiff  in  error  began  to  build 
a  drive  or  runway  from  this  viaduct  to  the  second,  floor  of 
the  freight  house,  then  under  process  of  construction.  In 
building  this  runway  it  was  necessary  that  certain  structural 
ironworkers'  services  be  used.  Regular  men  employed  by 
the  railroad  began  the  work,  but  after  a  conference  with 
the  business  agent  of  the  Structural  Ironworkers'  Union 
four  union  men  from  the  headquarters  of  said  union  were 
sent  over  to  continue  the  work,  Christ  Anderson  being  one 
of  the  four,  and  one  of  them,  Carmody,  being  put  in  charge 
of  the  work  as  foreman.  This  runway  appears  to  have  been 
a  part  of  the  general  scheme  for  the  freight  house  that  was 
being  built,  so  that  the  Washburn-Crosby  Company  could 
drive  from  Polk  street  to  and. from  the  second  floor  of  the 
freight  house  with  loads  of  flour.  On  the  day  of  the  acci- 
dent Anderson  was  working  on  said  runway  when  a  horse 
and  wagon  being  driven  beneath  the  viaduct  by  an  employee 
of  the  Heco  Envelope  Company  struck  the  scaffold,  causing 
Anderson  to  fall  twelve  or  fourteen  feet  to  the  pavement 
and  to  receive  injuries  from  which  he  died  about  thirteen 
weeks  after.  The  details  of  the  accident  or  the  extent  of 
the  injuries  are  not  in  dispute.     The  only  question  raised 
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on  this  hearing  is  whether  or  not  the  employment  of  the 
deceased  was  casual,  and  therefore  whether  or  not  he  could 
recover  under  the  provisions  of  the  Workmen's  Compensa- 
tion act  which  was  in  force  at  the  time  of  the  accident. 

The  evidence  tends  to  show  that  structural  ironworkers 
are  a  part  of  the  regular  force  of  employees  of  various  rail- 
roads ;  that  some  of  these  ironworkers  regularly  employed 
by  plaintiff  in  error  started  to  do  this  work,  when  a  change 
was  made  by  calling  in  the  four  workmen  as  above  stated. 
The  question  as  to  whether  these  new  men  were  union  or 
non-union  is,  as  suggested  by  counsel,  not  material,  but  the 
facts  as  to  the  change  of  the  workmen  during  the  construc- 
tion of  this  runway  are  only  important  in  their  bearing  on 
the  character  of  the  contract  entered  into  between  the  rail- 
road company  and  Christ  Anderson.  We  judge  from  the 
evidence  in  the  record  that  it  is  not  disputed  tliat  railroads  . 
now  and  then  call  in  structural  ironworkers  from  the  union 
headquarters  to  do  work  of  this  character.  There  is  proof 
in  the  record,  however,  that  plaintiff  in  error  had  never 
before  called  Anderson  or  his  fellow-employees  to  do  this 
character  of  work  for  it.  The  evidence  shows  that  An- 
derson had  been  an  experienced  structural  ironworker  for 
many  years,  and,  so  far  as  the  record  shows,  this  is  the  only 
employment  he  ever  had  from  the  plaintiff  in  error  com- 
pany. The  particular  job  of  doing  structural  ironwork  on 
this  runway  lasted  three  or  four  days  after  the  four  union 
men  came  to  do  the  work.  Apparently  two  of  the  four 
quit  before  the  job  was  completed  and  were  paid  for  what 
work  they  had  done  and  other  union  men  were  sent  from 
union  headquarters  to  take  their  places. 

Counsel  for  defendant  in  error  argues  that  there  is  noth- 
ing to  show  that  Anderson  may  not  have  begun  a  work 
which  was  to  give  him  permanent  employment  with  the  rail- 
road company  as  a  structural  ironworker.  There  is  nothing 
in  this  record  that  in  any  way  tends  to  uphold  this  argu- 
ment.   The  evidence  all  justifies  the  conclusion  that  he  was 
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only  employed  for  that  particular  job,  as  were  the  other 
three  men  who  came  at  the  same  time.  The  work  of  build- 
ing this  runway  was  a  part  of  the  regular  work  for  the 
conduct  of  the  railroad's  business.  The  putting  on  of  these 
union  ironworkers  for  this  temporary  work  only  bears  on 
the  character  of  the  contract  of  employment.  The  character 
of  the  work  was  fixed  by  the  fact  that  it  was  a  part  of  the 
railroad  work.  The  character  of  the  contract  of  employ- 
ment, as  to  whether  it  was  casual  or  not,  was  fixed  by  the 
contract  of  hiring, — that  is,  the  contract  could  have  been 
of  such  a  nature  that  Anderson  would  have  been  a  regu- 
lar employee  of  the  railroad  as  a  structural  ironworker,  or 
it  could  have  been  of  such  a  nature  that  he  was  only  a  cas- 
ual employee  for  this  particular  job, — ^and  th6  question  to 
be  determined  here  is  which  kind  of  contract  was,  in  fact, 
made.  The  fact  that  the  man  making  the  contract  is  union 
or  non-union  is  wholly  incidental  to  the  question  of  what 
the  real  contract  was.  The  burden  of  proof  is  upon  the 
claimant  to  prove  the  employment  and  injury,  but  the  bur- 
den is  on  the  plaintiff  in  error  to  prove  that  the  employment 
is  but  casual.  Peoria  Terminal  Co,  v.  Industrial  Board, 
279  111.  352 ;  Victor  Chemical  Works  v.  Industrial  Board, 
274  id.  II. 

This  court  has  had  occasion  several  times  to  discuss  the 
meaning  of  the  word  "casual,"  as  used  in  the  Workmen's 
Compensation  act  with  reference  to  the  character  of  tlie  em- 
ployment In  Baer's  Express  Co.  v.  Industrial  Board,  282 
111.  44,  a  workman  had  been  employed  prior  to  the  accident 
at  irregular  times  by  the  express  company.  He  had  been 
promised  regular  employment  and  reported  to  work  at  the 
stables  Monday  morning  about  six  o'clock.  Three  hours 
later  he  was  injured  in  the  express  company's  barn.  The 
opinion  says  (p.  49)  •  "We  are  of  the  opinion  that,  giving 
the  testimony  on  behalf  of  the  claimant  all  the  weight  to 
which  it  is  entitled,  it  is  insufficient  to  show  that  there  was 
such  an  employment  as  to  render  plaintiff  in  error  liable  un- 
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der  the  Workmen's  Compensation  act.  It  cannot  be  seriously 
contended  but  that  up  until  the  morning  of  the  day  on  which 
he  was  injured  the  employment  of  the  deceased  by  plaintiff 
in  error  was  but  casual.  *  *  *  The  only  conclusion  that 
can  be  drawn  from  it  is  that  the  relationship  between  de- 
ceased and  plaintiff  in  error  had  remained  unchanged  and 
that  he  was  still  but  a  casual  or  occasional  employee." 

In  McLaughlin  v.  Industrial  Board,  281  111.  100,  a  work- 
man was  injured  while  blasting  stumps  in  connection  with 
work  on  a  highway.  The  opinion  says  (p.  108)  :  "We  are 
of  the  opinion,  however,  that  his  employment  was  but  a  cas- 
ual employment  within  the  meaning  of  the  statute.  From 
the  evidence  it  appears  that  the  work  of  dynamiting  or  blast- 
ing stumps  had  been  going  on  but  a  few  hours,  at  most, 
in  the  morning  Hiler  was  killed,  and  that  work  necessarily 
could  only  continue  for  a  very  short  time,  and  was  to  end 
with  the  blowing  out  of  the  stumps  on  that  particular  piece 
of  road.  *  *  *  The  employment  of  Hiler  in  this  case  *  *  * 
was  not  a  reg^ilar  or  stable  employment  within  the  meaning 
of  the  statute,  but  was  merely  a  casual  employment." 

In  In  re  Gaynor,  217  Mass.  86,  a  waiter  employed  by 
a  caterer  to  serve  at  a  banquet  was  injured  while  prepar- 
ing for  the  banquet.  He  had  never  been  employed  before 
that  time  by  that  caterer.  The  custom  of  the  catering  busi- 
ness was  that  such  banquets  were  served  by  waiters  secured 
for  each  particular  occasion.  The  Massachusetts  Supreme 
Court  said  in  its  opinion :  "It  would  be  difficult  to  con- 
ceive of  employment  more  nearly  casual  in  every  respect 
than  was  that  of  the  employee  in  the  case  at  bar.  The  en- 
gagement was  for  a  single  day  and  for  one  occasion  only. 
*  *  *  The  relation  between  the  waiter  and  the  caterer 
had  no  connection  of  any  sort  with  any  events  in  the  past. 
Each  was  entirely  free  to  make  other  arrangements  for  the 
future,  untrammeled  by  any  express  or  implied  expectations 
of  further  employment.  The  employment  was  not  periodic 
and  regular.  *  *  *  j^  ^^^s  in  the  course  of  the  regular 
284  -  37 
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business  of  the  employer.  But  under  our  act  that  is  an  im- 
material circumstance,  in  view  of  the  other  fact  that  the  em- 
ployment was  'but  casual.'  The  conclusion  seems  irresist- 
ible that  the  employment  of  the  deceased  was  'but  casual' 
within  the  meaning  of  those  words  in  our  act."  The  Mas- 
sachusetts act  under  which  this  opinion  was  construed  is 
identical  with  the  Illinois  act  so  far  as  it  relates  to  casual 
employment. 

In  re  Cheevers,  219  Mass.  244,  was  a  case  brought 
under  the  Workmen's  Compensation  act  of  Massachusetts. 
One  Pierce  owned  a  coal  yard  and  conducted  a  retail  coal 
business.  At  various  times  in  191 1,  1912  and  1913  he  em- 
ployed Cheevers  to  deliver  coal  with  Cheevers'  wagon  at 
five  dollars  a  day  for  himself  and  team,  he  being  hired  for 
this  general  work  for  no  fixed  duration  of  time  and  for  no 
specific  job.  The  Massachusetts  Supreme  Court  in  discuss- 
ing this  accident  said :  "The  scheme  created  by  the  Work- 
men's Compensation  act  is  a  scheme  of  insurance  in  which 
the  premiums  to  be  paid  by  the  employer  are  based  upon 
the  wages  paid  by  him  to  his  employees.  It  may  have  been 
thought  impracticable  to  work  out  a  scheme  of  insurance 
if  persons  who  are  only  occasionally  employed  are  to  be  in- 
cluded among  those  insured,"  and  the  court  held  Cheevers' 
employment  in  the  case  was  casual  and  therefore  that  he 
could  not  recover. 

In  Blood  V.  Industrial  Accident  Com.  30  Cal.  App. 
274,  a  house  painter  was  employed  to  apply  two  coats  of 
paint  to  a  certain  building,  the  employer  furnishing  the 
material.  The  employment  was  not  for  any  definite  period 
of  time,  but  the  evidence  showed  that  it  would  reasonably 
have  been  done  within  two  weeks.  During  the  first  day 
the  employee  was  accidentally  injured.  The  California 
court  said :  "It  is  noted  that  the  ordinary  signification  of 
the  word  'casual,'  as  shown  by  the  lexicographers,  is  some- 
thing which  comes  without  regularity  and  is  occasional  and 
incidental;    that  its  meaning  may  be  more  clearly  under- 
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stood  by  referring  to  its  antonyms,  which  are  'regular,' 
'systematic,'  'periodic'  and  'certain.'  Tested  by  this  distinc- 
tion, the  contract  of  employment  of  Heck  by  the  petitioner 
to  paint  the  house  was  casual.  It  was  a  mere  occasional  and 
incidental  contract,  not  constituting  or  connecting  with  any 
regular,  systematic,  periodic  or  certain  business." 

While  it  is  true,  as  stated  by  this  court  in  Aurora  Brew- 
ing Co.  V.  Industrial  Board,  277  111.  142,  on  page  145,  that 
"each  case  *  *  *  must  be  decided  quite  largely  upon  its 
special  facts,"  cases  may  be  valuable  in  the  principles  of 
law  stated  and  in  showing  how  those  principles  are  ap- 
plied to  a  certain  state  of  facts.  The  legislature  certainly 
intended,  when  the  act  here  in  question  was  passed,  to  give 
some  meaning  to  "casual,"  and  we  assume  from  a  reading 
of  the  statute  that  it  intended  to  give  the  ordinary,  common 
meaning, — that  is,  workmen  are  engaged  in  casual  employ- 
ment when  they  are  employed  only  "occasionally,"  "irregu- 
larly" or  "incidentally,"  as  distinguishing  them  from  those 
employed  regularly  and  continuously.  While  it  is  true  that 
the  legislature,  since  this  accident  occurred,  has  amended 
the  Workmen's  Compensation  act  with  reference  to  casual 
employment,  doubtless  because  of  the  constfuction  given  by 
this  court  to  the  statute  here  under  consideration  in  Aurora 
Brewing  Co.  v.  Industrial  Board,  supra,  still  we  must  con- 
strue the  statute  in  accordance  with  its  spirit  and  intent  and 
as  worded  when  this  accident  occurred.  In  view  of  the  rea- 
soning of  this  court  in  the  cases  already  cited  and  the  other 
decisions  mentioned,  in  our  judgment  it  must  be  held  that 
Anderson's  employment  was  but  casual  and  that  therefore 
there  can  be  no  recovery  under  the  Workmen's  Compensa- 
tion act. 

The  Industrial  Board  erred  in  holding  that  recovery 
could  be  had  under  the  Workmen's  Compensation  act  for 
the  injury  to  the  deceased,  as  did  also  the  circuit  court.  The 
judgment  of  the  circuit  court  is  therefore  reversed. 

Judgment  reversed. 
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(No.  12208. — Reversed  and  remanded.) 

Daniei.  Barnett,  Appellee,  vs.  B.  J.  Barnett  et  al — 

(Mary  Nolan  et  al.  Appellants.) 

Opinion  filed  October  21,  ipi8. 

1.  Wiixs-^ivhere  a  will  should  be  probated..  The  probate  of  a 
will,  in  the  first  instance,  should  be  made  in  the  place  of  the  tes- 
tator's domicile  at  the  time  of  his  death,  whether  the  will  was  exe- 
cuted at  that  place  or  elsewhere. 

2.  Same — language  of  section  p  of  Statute  of  Wills  construed. 
The  language  of  section  9  of  the  Statute  of  Wills  requiring  the 
authenticated  copy  of  a  will  probated  in  a  foreign  State  to  be  ac- 
companied by  a  certificate  as  to  its  due  execution  and  proof  "agree- 
ably to  the  laws  and  usages  of  that  State  or  country  in  which  the 
same  was  executed,*'  means  agreeably  to  the  laws  and  usages  of  the 
State  or  country  where  the  certificate  was  executed  and  not  where 
the  will  was  executed. 

3.  Same — what  necessary  before  copy  of  will  is  evidence  of  title. 
Under  section  9  of  the  Statute  of  Wills,  before  an  authenticated 
copy  of  a  will  probated  in  a  foreign  State  can  be  evidence  of  title 
it  must  be  accompanied  by  a  certificate  that  the  will  was  executed 
and  proven  agreeably  to  the  laws  and  customs  of  the  State  where 
the  certificate  was  executed,  and  the  authenticated  copy  and  certifi- 
cate must  be  recorded  in  the  office  of  the  clerk  of  the  probate  court. 

4.  Same — recording  copy  of  a  will  in  ofHce  of  circuit  clerk  does 
not  make  it  evidence  of  title.  The  recording  in  the  office  of  the 
clerk  of  the  circuit  court  of  a  properly  authenticated  copy  of  a 
will  probated  in  a  foreign  State  does  not  make  the  record  evidence 
of  title  under  section  33  of  the  Conveyances  act  but  only  construc- 
tive notice,  unless  it  is  also  recorded  in  the  office  of  the  clerk  of 
the  probate  court. 

5.  Same — when  a  will  executed  in  Illinois  need  not  be  probated 
here.  Where  a  will  made  in  Illinois,  where  the  land  disposed  of 
is  located,  is  probated  in  the  foreign  State  where  the  testator  was 
domiciled  at  the  time  of  his  death,  it  is  not  necessary  to  probate 
the  will  in  Illinois  in  order  to  pass  title,  provided  a  properly  au- 
thenticated copy  of  the  will,  accompanied  by  the  certificate  re- 
quired, is  recorded  in  the  office  of  the  clerk  of  the  probate  court 
of  the  county  where  the  land  is  located. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Clyde  E.  Stone,  Judge,  presiding. 
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Robert  H.  Lov^tt,  for  appellants. 

C.  R.  BiRKETT,  for  appellee. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court  : 

Appellee,  Daniel  Barnett,  filed  a  bill  for  partition  in  the 
circuit  court  of  Peoria  county  against  Bartholomew  J.  Bar- 
nett, John  W.  Barnett,  Agnes  Stillwell,  Mary  Nolan,  Mary 
Hoey  and  Sarah  E.  Casey.  Mary  Nolan  and  Agnes  Still- 
well  answered  the  bill,  denying  all  knowledge  of  the  allega- 
tions and  calling  for  strict  proof.  Replication  was  filed  and 
the  other  defendants  defaulted.  The  cause  was  referred 
to  the  master  in  chancery  to  take  and  report  proofs  with 
findings.  The  master  found  from  the  evidence  taken  that 
the  allegations  of  the  bill  were  true  and  recommended  par- 
tition and  the  assignment  of  dower  as  prayed.  Objections 
to  the  master's  report  were  overruled  and  exceptions  were 
taken  thereto,  which  were  overruled  by  the  court  and  a  de- 
cree rendered  for  partition  and  for  the  appointment  of  com- 
missioners to  make  partition  and  assign  dower  in  accord- 
ance with  the  recommendations  of  the  master.  This  appeal 
by  Mary  Nolan  and  Agnes  Stillwell  followed. 

The  facts  are  not  in  dispute  and  as  averred  and  proved 
they  are  substantially  the  following :  Bartholomew  Barnett 
died  intestate  at  Peoria,  Illinois,  May  24,  1871,  leaving  him 
surviving  Mary  Barnett,  his  widow,  (who  has  since  inter- 
married with  Patrick  Hoey,)  and  Daniel  F.  Barnett,  Kate 
Barnett,  Bartholomew  J.  Barnett,  John  W.  Barnett,  Agnes 
Stillwell,  Mary  Nolan  and  Anna  Barnett,  as  his  children 
and  only  heirs-at-law.  The  intestate  was  at  that  time  seized 
in  fee  of  the  southwesterly  half  of  lot  9  in  William  S.  John- 
son's subdivision  of  block  95  in  Morton,  Voris  &  Laveille's 
addition  to  the  city  of  Peoria.  On  September  26,  1873, 
Kate  Barnett  died  intestate,  seized  in  fee  of  an  undivided 
one-seventh  of  said  premises,  and  leaving  her  surviving  her 
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said  brothers  and  sisters,  and  Mary  Hoey,  her  mother,  as 
her  only  heirs-at-law.  On  May  13,  19 16,  Anna  Barnett 
died  testate,  seized  of  an  undivided  nine-fifty-sixths  of  said 
premises,  and  leaving  her  surviving  all  of  her  said  brothers 
and  sisters  except  Kate,  and  her  mother,  Mary  Hoey,  as 
her  only  heirs-at-law.  The  master  found  that  at  the  time 
of  her  death  Anna  Barnett  was  a  resident  of  Pueblo,  Colo- 
rado. It  is  stated  in  the  briefs  of  both  parties  that  the  will 
of  Anna  Barnett  was  executed  in  Peoria,  Illinois,  on  March 
3,  1913,  and  the  copy  of  the  will  in  the  record  shows  that 
it  was  witnessed  by  three  witnesses  residing  in  Peoria.  The 
will  names  Mary  Hoey  as  executrix,  and  after  providing 
that  all  her  just  debts  and  funeral  expenses  be  paid,  the 
testatrix  disposed  of  all  of  her  property  in  the  following 
language : 

^'Second — I  will,  devise  and  bequeath  to  my  beloved 
mother,  Mrs.  Mary  Hoey,  all  of  my  estate  wherever  situ- 
ate, be  the  same  real,  personal  or  mixed,  in  fee  simple  for- 
ever." 

The  will  was  probated  in  the  county  of  Pueblo,  in  the 
State  of  Colorado.  The  record  contains  a  copy  of  the  will 
and  of  the  order  of  the  probate  court  in  which  the  same 
was  probated,  which  copy  and  record  of  probate  were  cer- 
tified by  the  clerk  of  the  county  court  of  said  county  in  the 
following  language : 

"I,  L.  T.  Morgan,  clerk  of  the  county  court  in  and  for  said 
county,  in  the  State  aforesaid,  do  hereby  certify  the  foregoing  to 
be  a  true,  perfect  and  complete  copy  of  the  last  will  and  testament 
of  Anna  Barnett,  deceased,  together  with  the  order  admitting  said 
last  will  to  probate  and  record  in  said  court,  and  as  the  same  was 
had  and  entered  of  record  in  said  court  on  the  3d  day  of  July,  A.  D. 
1917.  And  I  do  further  certify  that  said  will  was  admitted  to  pro- 
bate and  record  in  strict  conformity  with  the  laws  and  usages  of 
the  said  State  of  Colorado  in  such  case  made  and  provided. 

"In  testimony  whereof  I  hereunto  set  my  hand  and  affix  the  seal 
of  said  court  at  my  office  in  Pueblo,  this  fourteenth  day  of  August, 
A.  D.  1917.  L.  T.  Morgan, 

(Seal)  Clerk  of  the  county  court." 
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The  certificate  of  the  clerk  is  followed  by  a  certificate 
of  the  judge  of  the  county  court  of  Pueblo  county,  certify- 
ing, that  L.  T.  Morgan  was  at  the  time  of  the  signing  and 
sealing  of  said  certificate  the  clerk  of  the  county  court  of 
Pueblo  county  and  keeper  of  the  records  and  seal  thereof, 
duly  appointed  and  qualified  to  office,  and  that  full  faith 
and  credit  are,  and  of  right  ought  to  be,  given  to  all  of 
his  acts  as  such  in  all  courts  of  record  and  elsewhere,  and 
that  his  said  attestation  is  in  due  form  of  law  and  by  the 
proper  officer.  The  judge's  certificate  is  also  followed  by 
the  certificate  of  the  county  clerk,  signed  by  him  and  attested 
by  the  seal  of  said  court,  certifying  that  the  judge  whose 
genuine  signature  was  appended  to  the  foregoing  certifi- 
cate was  at  the  time  of  signing  the  same  judge  of  the  county 
court  sitting  in  and  for  Pueblo  county,  in  the  State  of  Colo- 
rado, duly  commissioned  and  qualified,  and  that  full  faith 
and  credit  are,  and  of  right  ought  to  be,  given  to  all  of  his 
official  acts  as  such,  in  all  courts  of  record  and  elsewhere. 
The  certified  copy  of  the  will  and  of  the  record  of  the  pro- 
bate of  the  same,  and  the  certificates  thereto  attached,  were 
filed  and  recorded  in  the  circuit  clerk's  office  of  the  county 
of  Peoria,  Illinois,  December  21,  19 17,  but  the  same  were 
not  recorded,  so  far  as  this  record  shows,  in  the  office  of 
the  probate  clerk  of  said  county  and  the  will  was  not  pro- 
bated in  said  county. 

The  bill  of  appellee  charged  and  the  decree  of  the  cir- 
cuit court  found  and  decreed  that  Mary  Hoey  was  entitled 
to  an  undivided  eleven-fifty-sixths  of  said  premises  and  to 
a  one-third  of  the  whole  of  the  same  as  dower,  and  that 
Daniel  F.  Barnett,  Bartholomew  J.  Barnett,  John  W.  Bar- 
nett, Agnes  Stillwell  and  Mary  Nolan  were  each  seized  and 
possessed  of  an  undivided  nine-fifty-sixths,  subject  to  said 
dower.  Sarah  E.  Casey  had  no  interest  in  the  premises  ex- 
cept as  a  mere  tenant  in  possession. 

The  sole  and  only  question  presented  by  appellants  on 
this  record  is  whether  or  not  the  certified  copy  of  the  will 
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and  of  the  probate  thereof,  recorded  in  the  recorder's  office 
of  Peoria  county,  is  sufficient  and  competent  evidence  of 
the  vesting  of  the  title  in  said  premises  or  the  part  thereof 
of  which  Anna  Barnett  died  seized.  Their  contention  is 
that  the  will  being  executed  in  this  State,  in  Peoria  county, 
it  cannot  have  the  effect  to  vest  the  title  aforesaid  in  Mary 
Hoey  until  it  is  probated  in  the  county  of  Peoria;  that  sec- 
tion 9  of  our  statute  on  wills  is  not  applicable  in  this  case, 
and  that  if  it  should  be  held  to  the  contrary,  the  certified 
copy  of  the  will,  and  the  probate  thereof  as  certified,  were 
not  admissible  in  evidence  because  not  certified  according 
to  law  and  recorded  in  the  office  of  the  probate  clerk  in 
Peoria  county. 

In  order  to  pass  title  to  real  estate  by  will  it  was  nec- 
essary, under  the  common  law,  that  the  will  conform  to 
the  lavt^s  of  the  State  where  the  real  estate  was  situated, 
both  in  its  execution  and  proof  of  the  same.  This  rule  of 
the  common  law  was  changed  by  section  g  of  our  statute 
on  wills  as  to  wills  executed  and  proved  without  the  State 
where  tlie  land  is  situated.  Under  that  section  of  the  stat- 
ute a  will  executed  and  proved  according  to  the  laws  of  a 
foreign  State  and  properly  recorded  in  Illinois  is  "good  and 
available  in  law,  in  like  manner  as  wills  made  and  executed 
in  this  State."  It  is  not  necessary  that  such  will  should  be 
probated  in  this  State  in  order  to  pass  title  to  a  devisee  to 
real  estate  located  here.  {Amrine  v.  Hamer,  240  111.  572.) 
Before  a  party  can  have  the  benefit  of  section  9  as  to  a  will 
executed  and  probated  according  to  the  laws  of  another 
State  it  is  necessary  that  all  the  provisions  required  thereby 
be  complied  with,  where  such  will  devises  real  estate  situ- 
ated in  this  State.  The  requirements  of  that  section  are  that 
the  will  shall  be  proved  and  executed  according  to  the  laws 
of  a  foreign  State,  territory  or  country,  and  that  the  will 
or  copy  must  be  accompanied  by  a  certificate  as  to  its  due 
execution  and  proof  agreeably  to  the  laws  and  usages  of 
that  State  or  country  in  which  the  certificate  is  executed. 


Digitized  by 


Google 


Oct. '18.]  Barnett  v.  Barnett.  583 

The  copy  of  the  will  must  be  an  authenticated  copy.  The 
authenticated  copy  of  the  will,  certificate,  etc.,  shall  be  re- 
corded "as  aforesaid."  (Harrison  v.  Weatherby,  i8o  111. 
418.)  Recorded  "as  aforesaid"  means  recorded  with  the 
probate  clerk,  as  provided  in  section  2  of  the  Wills  act. 
(Dibble  v.  Winter,  247  111.  243;  Bliss  v.  Seeley,  191  id. 
461.)  The  authenticated  copy  of  the  will,  certificate,  etc., 
introduced  in  evidence  in  this  case  was  not  admissible  to 
prove  title  to  any  part  of  the  real  estate  in  Mary  Hoey  for 
two  reasons :  In  the  first  place,  it  was  not  recorded  in  the 
probate  clerk's  office  in  Peoria  county.  In  the  second  place, 
the  certificate  of  the  clerk  of  the  probate  court  of  Pueblo 
county,  Colorado,  failed  to  contain  the  statement  or  cer- 
tificate that  the  will  was  executed  agreeably  to  the  laws  and 
usages  of  the  State  of  Colorado.  Leuns  v.  Barnhart,  145 
U.  S.  56 ;  Bliss  v.  Seeley,  supra. 

The  probate  of  a  will,  in  the  first  instance,  should  be 
made  in  the  place  of  the  testator's  domicile  at  the  time  of 
his  death,  whether  the  will  be  executed  at  the  place  of  his 
domicile  or  elsewhere.  (Thompson  on  Wills,  sees.  43,  487. ) 
The  testatrix's  will  in  this  case  was  properly  probated  in 
Colorado,  the  State  of  her  domicile.  It  did  not  have  to  be 
probated  in  this  State,  as  contended  by  appellants.  Appel- 
lants are  also  in  error  in  their  contention  that  the  probate 
clerk  of  Pueblo  county,  Colorado,  should  have  certified  that 
the  will  was  executed  and  proved  according  to  the  laws  of 
Illinois.  The  words,  "agreeably  to  the  laws  and  usages  of 
that  State  or  country  in  which  the  same  was  executed,"  in 
section  9,  supra,  are  misinterpreted  by  the  appellants.  The 
meaning  of  that  section  is  that  the  clerk  shall  certify  that 
the  will,  testament,  codicil  or  copy  thereof  was  duly  exe- 
cuted and  proved  "agreeably  to  the  laws  and  usages  of  that 
State  or  country  in  which"  the  certificate  was  executed.  The 
word  "same"  refers  to  the  certificate  and  not  to  the  will, 
etc.  The  clerk  of  a  foreign  State  or  country  could  not 
reasonably  be  expected,  in  such  a  case,  to  certify  that  a  will 
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was  duly  executed  and  proved  agreeably  to  the  laws  and 
usages  of  the  State  where  the  will  was  executed,  where  the 
will,  as  in  this  case,  happens  to  be  executed  outside  of  the 
State  or  country  in  which  the  same  was  probated. 

Under  our  present  statute  no  will  is  good  and  available, 
in  law,  for  the  granting,  conveying  and  assuring  the  lands, 
tenements  and  hereditaments  therein  and  thereby  (fevised 
unless  probated  and  made  a  matter  of  record  in  accordance 
with  the  provisions  of  sections  2  and  lo  of  our  statute  on 
wills  or  unless  all  of  the  provisions  of  section  9  are  com- 
plied with,  including  the  recording  of  the  exemplified  copy 
of  the  will,  certificate,  etc.,  of  the  clerk  of  the  probate  court 
where  the  will  is  probated,  in  case  the  same  is  probated  in 
a  foreign  State  or  country. 

It  is  argued  by  appellee  tliat  his  certified  and  exemplified 
copy  of  the  will  in  question  recorded  in  the  circuit  clerk's 
office  is  admissible,  under  section  33  of  our  statute  on  con- 
veyances, for  the  purpose  of  proving  Mary  Hoey's  title. 
That  section  provides :  "All  original  wills  duly  proved  or 
copies  thereof  duly  certified,  according  to  law,  and  exem- 
plifications of  the  record  of  foreign  wills  made  in  pursu- 
ance of  the  law  of  Congress  in  relation  to  records  in  foreign 
States,  may  be  recorded  in  the  same  office  where  deeds  and 
other  instruments  concerning  real  estate  may  be  required  to 
be  recorded ;  and  the  same  shall  be  notice  from  the  date  of 
filing  the  same  for  record  as  in  other  cases,  and  certified 
copies  of  the  record  thereof  shall  be  evidence  to  the  same 
extent  as  the  certified  copies  of  the  record  of  deeds."  We 
have  already  pointed  out  that  the  appellee's  record  does  not 
comply  with  the  statute  by  reason  of  the  failure  of  the  clerk 
of  the  probate  court  of  Pueblo  county,  Colorado,  to  make 
the  proper  certificate  that  the  will  was  executed  according 
to  the  laws  of  Colorado,  etc.  The  record  is  therefore  not 
even  sufficient  to  charge  notice  of  the  provisions  of  the  will, 
although  it  be  recorded  in  the  recorder's  office,  even  if  notice 
were  a  material  question  in  this  case.     {Lewis  v.  Barnhart, 
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supra;  Bliss  v.  Seeley,  supra.)  The  introduction  of  such 
record  would  not,  therefore,  be  even  competent  evidence  of 
constructive  notice,  much  less  evidence  of  title.  The  object 
of  section  33,  supra,  was  merely  to  charge  the  parties  with 
constructive  notice  of  the  contents  of  the  will.  Such  a  rec- 
ord of  the  circuit  clerk's  office  cannot  be  evidence  of  title 
until  it  is  recorded  in  the  probate  clerk's  office,  as  pro- 
vided by  section  9,  supra.  Section  33  specifically  provides 
that  "certified  copies  of  the  record  thereof  shall  be  evidence 
to  the  same  extent  as  the  certified  copies  of  the  record  of 
deeds."  By  the  provisions  of  other  sections  of  our  chap- 
ter on  conveyances,  deeds  and  other  instruments  relating  to 
titles  of  real  estate,  although  not  acknowledged,  are  notice 
to  subsequent  purchasers  and  creditors  from  the  time  they 
are  properly  filed  and  recorded  in  the  recorder's  office. 
However,  such  unacknowledged  deeds  are  not  evidence  to 
prove  anything  but  notice  until  their  execution  is  proved. 
They  only  serv-e  to  give  warning  to  all  persons  dealing  with 
the  land.  Where  their  execution  is  proved,  even  on  the  trial 
of  a  case,  then  certified  copies  of  such  record  may  become 
evidence  of  title,  but  not  before.  {Reed  v.  Kemp,  16  111. 
445 ;  Winter  v.  Dibble,  251  id.  200.)  With  the  proper  cer- 
tificate attached,  appellee's  exemplified  and  certified  record 
would  be  evidence  to  prove  the  title  of  Mary  Hoey  under 
the  will  of  Anna  Barnett,  at  any  time  after  it  was  duly  re- 
corded in  the  probate  clerk's  office  but  not  before,  because 
recording  it  in  the  probate  clerk's  office  was  one  of  the  re- 
quirements essential  to  the  will  passing  title.  It  was  just 
as  essential  to  record  it  in  the  probate  clerk's  ofHce  to  give 
the  will  effect  to  pass  title  as  it  is  essential  to  make  proof 
of  the  execution  of  a  deed  that  is  not  acknowledged  in  order 
that  it  may  have  the  effect  to  pass  title. 

The  certified  copy  of  the  record  introduced  to  prove  that 
the  interest  of  Anna  Barnett  was  vested  in  Mary  Hoey  was 
not  sufficient  for  that  purpose  for  the  reasons  aforesaid, 
which  necessitates  a  reversal  of  the  decree  in  this  case.  That 
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record  may  be  made  sufficient  for  the  purpose  of  vesting 
title  in  Mary  Hoey  on  obtaining  or  appending  thereto  the 
proper  certificate  of  the  probate  clerk  of  Pueblo  county  and 
the  recording  such  certified  and  exemplified  copy,  properly 
certified,  in  the  office  of  the  probate  court  of  Peoria  county. 
The  decree  of  the  circuit  court  is  therefore  reversed  and 
the  cause  remanded.  /?,,,,r..rf  and  remanded, 

Mr.  Justice  Stoxe  having  heard  this  case  in  the  cir- 
cuit court  took  no  part  in  the  decision  here. 


(No.  121 27. — Judgment  reversed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, z's.  Oscar  J.  Picard,  Plaintiff  in  Error. 

Opinion  filed  October  21,  ipi8. 

1.  Criminal  law — insufficient  indictment  will  not  support  con- 
viction. An  indictment  or  information  must  allege  all  the  facts  nec- 
essary to  constitute  the  crime  with  which  the  defendant  is  charged, 
and  if  it  does  not  set  forth  such  facts  with  sufficient  certainty  it 
will  not  support  a  conviction. 

2.  Same — an  indictment  for  burglary  must  allege  ozvnership  of 
building.  Unless  otherwise  provided  by  statute  an  indictment  for 
burglary  must  allege  the  ownership  of  the  building  broken  into  or 
entered,  if  it  is  known,  or  it  will  be  fatally  defective. 

3.  Same — it  is  not  sufficient  merely  to  allege  the  evidence  of 
ownership.  While  an  indictment  for  burglary  may  allege  the  own- 
ership of  the  building  in  the  occupant,  whose  possession  is  right- 
ful as  against  the  burglar,  yet  it  is  not  sufficient  merely  to  allege 
the  evidence  of  ownership. 

4.  Same — rule  where  indictment  charges  burglary  zcith  intent  to 
commit  larceny.  In  an  indictment  for  burglary,  where  it  is  charged 
the  breaking  and  entering  were  with  the  intent  to  commit  larceny, 
the  indictment  must  allege  the  intent  was  to  steal  the  property  of 
some  person,  and  if  the  ownership  is  unknown  it  must  be  so  stated. 

5.  Same — rule  as  to  alleging  ozvnership  where  the  ownership  is 
vested  in  a  body  of  persons.  In  an  indictment  for  larceny  of  prop- 
erty belonging  to  a  body  of  persons  the  ownership  should  not  be 
alleged  to  be  in  such  body  unless  it  is  incorporated  bdt  should  be 
described  as  belonging  to  the  individuals  composing  the  body. 
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6.  Samr — when  allegations  of  ownership  of  a  freight  car  and 
property  are  insufficient.  An  indictment  for  burglary  of  a  freight 
car  and  the  larceny  of  a  quantity  of  meat  is  defective  where  the 
only  allegations  as  to  ownership  are  that  the  car  was  in  the  pos- 
session of  a  certain  named  railroad  company  and  was  a  refriger- 
ator car,  "then  and  there  being  a  Cudahy  Milwaukee  Refrigerator 
Line  car  numbered  two  thousand  thirty-five,"  and  that  the  property 
stolen  was  in  the  possession  of  the  named  railroad  company. 

Separate  opinion  by  Carter,  J. 

Writ  or  Error  to  tlie  Circuit  Court  of  Champaign 
county;   the  Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

Enochs  &  Ki^rkeR,  for  plaintiff  in  error. 

Edward  J.  Brundagk,  Attorney  General,  Louis  A. 
BuscH,  State's  Attorney,  and  Edward  C.  Fitcii,  for  the 
People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Oscar  J.  Picard,  plaintiff  in  error,  was  convicted  in  the 
circuit  court  of  Champaign  county  of  the  crime  of  burglary 
and  larceny  and  sentenced  to  the  penitentiary.  Motions  to 
quash  the  indictment  and  in  arrest  of  judgment  were  over- 
ruled. By  this  writ  of  error  the  sufficiency  of  the  indict- 
ment, only,  is  questioned. 

The  record  contains  no  bill  of  exceptions.  The  plaintiff 
in  error  was  charged  with  having  broken  into  a  railroad 
freight  car  and  having  stolen  a  quantity  of  meat.  The  sole 
contention  is  that  the  indictment  was  faulty  because  it  did 
not  allege  the  ownership  of  the  car  or  of  the  property  stolen. 

The  first  count  of  the  indictment  chargecl  that  the  plain- 
tiff in  error  "unlawfully,  feloniously,  burglariously,  will- 
fully, maliciously  and  forcibly  did  break  and  enter  a  certain 
railroad  freight  car  then  and  there  being  used  by  and  in 
the  possession  of  the  Illinois  Central  Railroad  Company,  a 
corporation,  said  railroad  freight  car  then  and  there  being 
a  Cudahy  Milwaukee  Refrigerator  Line  car  numbered  two 
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thousand  thirty-five,  (2035,)  which  said  railroad  freight  car 
was  there  situate,  with  intent  the  personal  goods,  chattels, 
money  and  property  in  the  said  railroad  freight  car  and  in 
the  possession  of  the  Illinois  Central  Railroad  Company,  a 
corporation,  in  the  said  railroad  freight  car  then  ther^  being, 
then  and  there  feloniously  and  burglariously  to  steal,  take 
and  carry  away,  and  [describing  certain  goods  and  chattels] 
all  of  said  goods,  chattels  and  property  then  and  there  be- 
ing- in  the  possession  of  the  said  Illinois  Central  Railroad 
Company,  a  corporation,  and  in  the  said  certain  railroad 
freight  car  then  and  there  being  found,  then  and  there  felo- 
niously and  burglariously  did  steal,  take  and  carry  away," 
etc.  The  second  count  is  substantially  the  same  as  the  first. 
The  third  count  is  the  same  as  the  first,  except  that  it  alleges 
that  the  doors  of  the  freight  car  were  open  and  that  the 
car  was  known  as  a  Cudahy  Milwaukee  Refrigerator  Line 
freight  car. 

An  indictment  or  information  must  allege  all  the  facts 
necessary  to  constitute  the  crime  with  which  the  defendant 
is  charged,  and  if  it  does  not  set  forth  such  facts  with  suf- 
ficient certainty  it  will  not  support  a  conviction.  (People 
V.  Stoyan,  280  III.  300. )  Except  in  so  far  as  the  rule  may 
be  changed  by  statute,  an  indictment  for  burglary,  whether 
it  comes  under  the  common  law  or  under  a  statute,  must 
allege  the  ownership  of  the  building  broken  or  entered,  if 
it  is  known,  or  it  will  be  fatally  defective.  (6  Cyc.  209.) 
This  indictment  contains  no  allegation  of  the  ownership  of 
the  freight  car  alleged  to  have  been  entered  or  broken  into. 
The  allegation  that  the  car  was  in  the  possession  of  and 
being  used  by  tiie  Illinois  Central  Railroad  Company  is  not 
a  sufficient  allegation  of  ownership.  Had  the  indictment  ex- 
pressly alleged  that  the  car  was  owned  by  the  Illinois  Cen- 
tral Railroad  Company,  proof  that  it  was  in  the  possession 
of  that  corporation  would  have  been  sufficient  pritna  facie 
to  sustain  the  allegation  of  ownership.  In  an  indictment 
for  burglary  the  ownership  of  the  building  entered  may  be 
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laid  in  the  occupant,  whose  possession  is  rightful  as  against 
the  burglar.  (Smith  v.  People,  115  111.  17.)  It  is  not  suf- 
ficient, however,  in  the  indictment  to  merely  plead  the  evi- 
dence of  ownership,  but  the  ownership  must  be  specifically 
alleged. 

The  People  contend  that  the  indictment  sufficiently  al- 
leges the  ownership  of  the  car  in  the  Cudahy  Milwaukee 
Refrigerator  Line.  Assuming  that  the  allegation  that  the 
car  "then  and  t;here  being  a  Cudahy  Milwaukee  Refrigerator 
Line  car"  designates  the  ownership  in  that  line,  the  indict- 
ment is  still  insufficient  in  failing  to  correctly  describe  the 
character  of  the  refrigerator  line.  In  Wallace  v.  People, 
63  111.  451,  the  indictment  charged  that  the  property  alleged 
to  have  been  stolen  was  the  property  of  the  American  Mer- 
chants' Union  Express  Company,  and  it  was  there  held  that 
the  ownership  of  the  property  was  defectively  stated  be- 
cause there  was  no  averment  that  the  express  company  was 
a  corporation.  The  recognized  and  well  settled  rule  is  that 
property  vested  in  a  body  of  persons  ought  not  to  be  laid, 
.  in  an  indictment  charging  a  party  with  the  larceny  of  the 
same,  as  the  property  of  that  body  unless  such  body  is  in- 
corporated but  should  be  described  as  belonging  to  the  in- 
dividuals composing  the  company.  (People  v.  Brander,  244 
111.  26;  People  V.  Krittenbrink,  269  id.  244.)  If  the  Cud- 
ahy Milwaukee  Refrigerator  Line  is  a  corporation  it  should 
have  been  so  alleged,  and  if  it  was  merely  an  association 
the  individuals  composing  the  same  should  have  been  named. ' 
This  allegation  in  the  indictment  was  not  a  sufficient  de- 
scription of  the  owner  of  the  car. 

It  is  also  contended  by  plaintiff  in  error  that  the  own- 
ership of  the  property  alleged  to  have  been  stolen  was  not 
sufficiently  alleged.  In  an  indictment  for  burglary,  where 
it  is  charged  the  breaking  and  entry  were  with  the  intent 
to  commit  larceny,  the  indictment  must  allege  that  the  in- 
tent was  to  steal  the  property  of  some  person.  (People  v. 
Mendelson,  264  III.  453.)    In  Willis  v.  People,  i  Scam.  399, 
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we  held  that  it  is  well  settled  that  in  indictments  for  of- 
fenses against  the  persons  or  property  of  individuals  the 
christian  and  surnames  of  the  parties  injured  must  be  stated, 
if  known.  In  cases  where  the  owners  are  unknown  it  must 
be  so  stated.  Just  as  in  the  matter  of  the  ownership  of 
the  car,  it  was  not  sufficient  to  allege  that  the  property 
stolen  or  attempted  to  be  stolen  was  in  the  possession  of 
the  Illinois  Central  Railroad  Company. 

The  indictment  is  fatally  defective,  and  the  judgment 
of  the  circuit  court  is  therefore  reversed. 

Judgment  reversed. 

Separate  opinion  by  Mr.  Justice  Carter  : 
If  the  former  decisions  of  this  court  be  followed  I  think 
the  conclusion  of  the  foregoing  opinion  must  be  upheld.  If 
it  were  a  matter  of  first  impression,  without  any  former 
decisions  of  this  court  on  the  question  involved,  I  should 
be  in  favor  of  affirming  the  judgment  of  the  trial  court, 
particularly  on  the  question  as  to  the  necessity  of  alleging 
in  the  indictment  that  the  railroad  company  was  incorpo- 
rated. While  in  this  and  some  other  jurisdictions  it  has 
been  held  necessary  in  the  indictment  not  only  to  describe 
by  its  corporate  name  the  corporation  owning  the  premises 
burglarized,  but  also  to  allege  its  incorporation,  in  my  judg- 
ment the  weight  of  authority,  as  well  as  reason  and  public 
policy,  is  to  the  contrary.  (9  Corpus  Juris,  1047,  ^^^  cases 
there  cited.)  By  section  9  of  division  11  of  our  Criminal 
Code  it  is  provided,  in  substance,  that  an  indictment  shall 
not  be  quashed  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  the  indictment.  Furthermore,  I 
cannot  see  how  the  failure  to  allege  the  incorporation  of 
the  railroad  company  had  any  tendency  to  prejudice  the 
plaintiff  in  error  or  how  he  was  misled  in  any  way  by  it 
The  Federal  statutes  on  the  form  of  indictments  provide 
that  no  judgment  upon  an  indictment  shall  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter  of  form 
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which  shall  not  tend  to  the  prejudice  of  the  defendant,  and 
the  United  States  courts  have  held  that  under  this  statute 
the  failure  to  allege  in  the  indictment  that  a  company  was  in- 
corporated would  not  justify  the  indictment  being  quashed. 
Morris  v.  United  States,  229  Fed.  Rep.  516,  and  cases  cited. 
See,  also,  Nezv  York  Central  Railroad  Co.  v.  United  States, 
212U.  S.  481. 

Notwithstanding  the  former  decisions  of  this  court  on 
this  question  cited  in  the  opinion,  if  the  sole  responsibility 
of  deciding  this  question,  even  in  the  light  of  the  former 
decisions,  rested  upon  me,  I  should  be  disposed  to  overrule 
the  former  decisions  on  the  ground  of  public  policy.  I  agree 
fully  with  the  reasoning  that  is  frequently  laid  down  by  the 
courts  that  stability  and  uniformity  of  decisions  in  judicial 
tribunals  conduce  so  much  to  the  welfare  and  happiness  of 
the  people  that  when  a  question  has  once  been  settled  and 
no  positive  rule  of  law  has  been  violated  or  contravened  and 
no  serious  detriment  is  likely  to  arise  prejudicial  to  the  pub- 
He  interest  such  adjudication  ought  to  stand  and  be  followed, 
(Koch  V.  Sheppard,  223  111.  172;  Chicago  Union  Traction 
Co.  V.  Jerka,  227  id.  95 ;)  but  it  seems  to  me  that  it  is  so 
manifest  that  serious  detriment  to  the  public  has  arisen,  and 
will  arise  in  the  future,  by  following  the  line  of  authorities 
holding  that  the  omission  to  allege  that  the  owner  of  the 
property  burglarized  was  incorporated  when  the  name  of 
the  company  is  set  out  in  full,  that  if  in  rare  cases  tlie  doc- 
trine of  stare  decisis  should  be  departed  from  this  is  one 
of  those  cases.  Such  a  holding  would  in  no  way  be  injuri- 
ous to  those  whose  cases  have  heretofore  been  passed  on  in- 
volving this  question,  and  I  cannot  see  how  it  would  in  any 
way  prejudice,  in  tlie  future,  the  proper  administration  of 
the  criminal  law.  On  the  contrary,  it  seems  to  me  it  might 
well  be  argued  that  to  now  change  the  rule  and  construe  the 
statute  as  contended  for  by  counsel  for  the  State  would  tend 
strongly  to  uphold  the  proper  administration  of  justice  in 
our  criminal  courts. 
284  -  38 
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(Nos.  1 223 1- 12232. — Judgments  affirmed.) 
Sidney  S.  Gorham  et  al  Appellees,  vs.  The  Massii<lon 
Iron  and  Steel  Company,  Appellant. — ^William  H. 
KiDSTON,  Appellee,   vs.   The   Massillon   Iron   and 
Steei.  Company,  Appellant. 

Opinion  Hied  October  21,  ipi8, 

1.  Garnishment — basis  of  garnishee's  right  to  ivithhold  money 
or  property.  The  right  of  a  garnishee  to  refuse  to  turn  over  money 
or  property  to  the  person  for  whom  he  holds  it  is  based  wholly  on 
the  theory  that  he  has  a  right  to  protect  himself  and  escape  from  in- 
curring liability  which  in  fairness  and  justice  he  ought  not  to  incur. 

2.  Same — when  corporation  garnishee  has  no  right  to  refuse  to 
transfer  stock.  A  corporation  which  procures  the  institution  by  cer- 
tain banks  of  attachment  suits  against  a  stockholder  upon  an  in- 
debtedness for  which  the  corporation  is  primarily  liable  and  against 
which  it  had  agreed  to  hold  the  stockholder  and  his  estate  harm- 
less, has  no  right,  though  named  as  garnishee,  to  refuse  to  transfer 
shares  of  stock  to  an  assignee  of  the  stockholder  upon  demand. 

3.  Trover — when  corporation  is  guilty  of  conversion  of  stock. 
Where  a  corporation,  by  procuring  the  institution  of  attachment 
suits  against  a  stockholder,  seeks  to  obtain  a  sale  of  the  latter's 
stock  for  its  own  benefit,  and,  though  having  knowledge  of  an  as- 
signment of  the  stock  by  the  stockholder,  fails  to  disclose  that  fact 
to  the  court  in  its  answer  as  garnishee  and  refuses  to  transfer  the 
stock  on  demand  of  the  assignee,  it  is  guilty  of  a  willful  and  mali- 
cious conversion  of  the  stock. 

4.  Same — what  is  a  proper  method  of  proving  value  of  stock. 
Where  the  stock  converted  by  a  corporation  had  no  market  value 
at  the  time  of  the  conversion,  it  is  proper,  in  proving  its  actual 
value,  to  show  the  value  of  the  assets  of  the  corporation,  the  amount 
of  its  liabilities  and  its  earning  power  for  a  number  of  years  prior 
to  the  conversion. 

5.  Same — zuhcn  tender  of  stock  is  of  no  avail.  Where  the  con- 
version of  stock  by  a  corporation  is  willful  and  malicious  and  part 
of  a  scheme  for  obtaining  the  stock  of  a  stockholder  whom  the  cor- 
poration has  involved  in  litigation,  a  tender  of  the  stock  to  the  as- 
signee of  the  stockholder  after  the  litigation  has  terminated  against 
the  corporation  is  of  no  avail  either  as  a  defense  to  a  suit  in  trover 
or  in  mitigation  of  damages. 
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Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  Oscar  E.  Heard, 
Judge,  presiding. 

Victor  Elting,  and  Wawer  L.  Fisher,  (Fisher, 
BoYDEN,  Kales  &  Bell,  of  counsel,)  for  appellant. 

Amos  C.  Miller,  for  appellees. 

Mr,  Justice  Cooke  delivered  the  opinion  of  the  court: 

Sidney  S.  Gorham  and  Henry  W.  Wales,  appellees, 
brought  their  suit  in  trover  in  the  superior  court  of  Cook 
county  against  the  Massillon  Iron  and  Steel  Company,  a  cor- 
poration, appellant.  William  H.  Kidston,  appellee,  brought 
a  like  suit  against  the  appellant  in  the  same  court.  The 
cases  were  tried  together  before  the  court  without  a  jury, 
it  being  stipulated  that  the  same  evidence  should  apply  to 
both  cases.  Judgment  was  rendered  in  favor  of  Gorham 
and  Wales  for  $35,700  and  in  favor  of  Kidston  for  $30,851. 
On  appeal  to  the  Appellate  Court  for  the  First  District  these 
judgments  were  affirmed,  and  certificates  of  importance  hav- 
ing been  granted,  the  causes  have  been  brought  here  for 
further  review,  where  they  have  been  consolidated. 

The  evidence  taken  was  voluminous,  but  the  essential 
facts,  briefly  stated,  are  as  follows : 

The  appellant  company  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  Ohio  and  having  its  plant  and 
principal  place  of  business  at  Massillon,  Stark  county,  Ohio. 
It  has  maintained  since  its  organization  a  sales  office  in  the 
city  of  Chicago,  through  which  most  of  its  products  have 
been  sold.  The  company  was  organized  through  the  efforts 
of  Frank  F.  Fisher,  C.  M.  Russell  and  H.  A.  Croxton.  The 
Chicago  office  until  March  21, 1912,  was  in  charge  of  Fisher, 
then  vice-president  of  appellant  and  also  its  sales  manager. 
At  the  time  of  the  organization  of  appellant  Fisher  sub- 
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scribed  for,  and  there  were  set  apart  for  him,  325  shares  of 
stock.  In  July,  1905,  appellant  set  apart  for  Fisher  145  ad- 
ditional shares  of  stock,  for  which  he  gave  his  notes  to  the 
company  aggregating  $14,500,  the  par  value  of  the  stock. 
These  notes  were  discounted  by  appellant  and  distributed 
among  four  banks  of  Massillon.  In  June,  1910,  the  defalca- 
tion of  $200,000  of  H.  A.  Croxton,  president  of  appellant, 
was  discovered,  which  precipitated  a  crisis  in  the  affairs  of 
the  company.  At  that  time  Fisher's  holdings  amounted  to 
1575  shares  of  stock.  On  August  4,  1910,  appellant  agreed 
to  take  up  Fisher's  notes  and  return  them  to  him,  in  consid- 
eration of  which  he  was  to  return  a  corresponding  amount 
of  stock  held  by  him  to  appellant.  Later  this  agreement  was 
made  a  matter  of  record  by  appellant,  the  agreement  being, 
in  substance,  that  whenever  appellant  should  be  in  a  position 
to  take  up  the  outstanding  Fisher  notes  which  appellant  had 
indorsed  it  would  do  so  and  would  surrender  the  same  on 
return  of  a  corresponding  amount  of  stock,  and  that  appel- 
lant would,  on  receipt  of  the  proper  amount  of  stock,  enter 
into  an  agreement  to  hold  Fisher  and  his  estate  harmless 
against  the  notes  indorsed  by  the  company  then  outstanding 
and  given  for  stock  of  appellant,  and  that,  pending  the  tak- 
ing up  of  the  notes  outstanding,  Fisher  should  renew  the 
same  as  required.  Pursuant  to  this  arrangement,  in  Sep- 
tember, 1910,  Fisher  delivered  all  of  his  stock  certificates 
to  appellant,  and  appellant  took  out  and  retained  210  shares 
as  the  amount  of  stock  to  be  surrendered  by  Fisher  id  cover 
the  notes  in  question.  The  balance  of  1365  shares  was 
returned  to  Fisher.  Thereafter  efforts  were  made  to  re- 
organize the  company,  whereupon  a  difference  of  opinion 
arose  between  Fisher  and  the  other  stockholders  as  to  the 
proper  method  to  be  pursued,  Fisher  objecting  to  the  plans 
proposed  by  the  other  stockholders.  In  November,  191 1, 
Russell,  who  was  then  president  of  appellant,  refused  to  be 
bound  by  the  agreement  entered  into  to  take  up  the  Fisher 
notes,  but  appellant  still  retained  the  210  shares  of  stock 
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surrendered  by  Fisher.  At  a  meeting  of  the  stockholders 
held  for  the  purpose  of  agreeing  to  a  plan  of  re-organization, 
held  on  March  14,  19 12,  Fisher  incurred  the  displeasure  of 
Russell  and  other  stockholders  by  his  opposition  to  the  pro- 
posed plan.  Realizing  that  he  was  about  to  become  involved 
in  litigation  because  of  this  divergence  of  opinion,  on  March 
15,  1912,  Fisher  sold  and  transferred  1350  shares  of  the 
stock  held  by  him  to  appellee  Kidston,  and  Kidston  trans- 
ferred 700  of  these  shares  to  appellees  Gorham  and  Wales. 
Appellant  contends  that  these  sales  and  transfers  were  with- 
out proper  and  adequate  consideration.  This  left  Fisher 
holding  15  shares  of  stock.  On  the  following  day  Rus- 
sell discharged  Fisher  as  sales  manager,  and  the  Massillon 
banks,  at  the  request  of  Russell,  began  demanding  of  Fisher 
that  he  pay  the  notes  held  by  them.  On  March  19,  19 12, 
at  the  request  and  direction  of  Russell,  president  of  appel- 
lant, two  of  the  Massillon  banks  instituted  attachment  suits 
against  Fisher  in  Stark  county,  Ohio,  and  garnisheed  appel- 
lant. On  March  25,  1912,  Gorham,  as  one  of  the  attorneys 
for  Fisher,  wrote  appellant  disclosing  that  Fisher  no  longer 
owned  the  stock,  and  on  March  30,  19 12,  appellant  wrote 
Fisher  stating  that  its  treasurer  would  send  him  a  statement 
of  its  account  against  him,  and  that  "it  was  expected  that 
you  would  settle  this  by  turning  in  Massillon  Iron  and  Steel 
Company  stock  at  an  agreed  valuation.  You  have  failed 
to  do  this,  and,  as  we  have  been  informed  by  your  attorney, 
no  longer  have  stock.  Payments  from  this  source  being  no 
longer  possible,  it  remained  for  us  to  apply  money  due  you 
on  the  account,  and  it  was  so  ordered  by  the  directors."  On 
April  18,  19 1 2,  appellant  filed  its  answers  as  garnishee  in 
the  suits  begun  March  19,  in  which  it  stated  that  1575  shares 
of  appellant's  stock  stood  in  Fisher's  name.  In  this  answer 
appellant  stated  nothing  concerning  the  fact  that  Fisher  had 
disposed  of  or  transferred  any  of  his  stock  or  had  surren- 
dered 2 TO  shares  to  appellant  in  satisfaction  of  his  liability 
on  these  notes.    On  April  20  the  other  two  Massillon  banks, 
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at  the  request  of  appellant,  brought  attachment  suits  on  the 
remainder  of  the  Fisher  notes  and  garnisheed  appellant. 
April  26  a  representative  of  appellees  made  two  demands 
on  appellant  for  the  transfer  of  1350  shares  of  stock  from 
Fisher  to  appellees.  The  j5rst  demand  was  refused  on  tKe 
ground  that  the  company's  books  were  in  the  city  of  Cleve- 
land, Ohio,  and  the  second  was  refused  on  the  ground  that 
the  books  had  been  closed  pending  the  holding  of  a  stock- 
holders' meeting.  On  April  30  a  third  demand  for  the 
transfer  of  the  stock  was  made,  which  was  refused  on  the 
ground  that  the  company  had  been  garnisheed  in  the  attach- 
ment suits  above  nlentioned. 

In  the  meantime  a  plan  of  re-organization  was  finally 
agreed  upon  which  involved  the  increasing  of  the  capital 
stock  in  the  sum  of  $490,000,  $225,000  of  which  was  to  be 
first  preferred  stock  and  $265,000  second  preferred  stock. 
Under  this  plan  of  re-organization  unsecured  creditors  of 
the  company  (which  included  the  banks  holding  the  notes 
in  question)  were  to  surrender  their  claims  and  were  to 
receive  in  lieu  thereof  second  preferred  stock  of  appellant. 
On  May  15,  1912,  each  of  the  banks  which  held  the  notes 
of  Fisher,  aggregating  $14,500,  and  which  had  previously 
started  the  four  attachment  suits  and  garnisheed  appellant, 
accepted  from  appellant  its  second  preferred  stock  to  the 
amount  of  the  indebtedness  represented  by  those  notes. 
This  stock  was  accepted  under  an  agreement  entered  into 
between  appellant  and  the  banks,  respectively,  which  agree- 
ment was  reduced  to  writing  on  September  28,  19 12.  The 
cashier  of  one  of  these  banks  testified  that  his  bank  received 
the  second  preferred  stock  in  payment  of  the  note  held  by 
it  and  that  from  that  time  tlie  bank  had  no  further  interest 
in  that  note ;  that  his  recollection  was  the  bank  then  turned 
the  note  over  to  appellant;  that  thereafter  the  bank  did 
not  carry  the  note  as  an  asset  but  carried  the  second  pre- 
ferred stock  at  its  par  value  on  its  books  and  in  its  financial 
statements.     The  written  agreement  later  entered  into  be- 
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tween  appellant  and  the  respective  banks  in  reference  to  this 
transaction  were  identical  and  in  substance  were  as  follows : 
The  bank  received  from  appellant  a  designated  number  of 
shares  of  its  second  preferred  capital  stock  as  security  for 
the  liability  of  appellant  on  the  Fisher  note,  which  was  in- 
dorsed by  appellant,  and  the  bank  agreed  with  appellant,  in 
consideration  of  the  giving  of  said  security,  that  it  would 
collect  as  much  as  possible  of  the  principal  and  interest  due 
on  the  note  from  Fisher  and  would  thereupon  return  to  ap- 
pellant so  much  of  said  second  preferred  stock  at  its  par 
value  as  should  equal  the  net  sum  so  collected  from  Fisher, 
and  at  the  option  of  appellant  the  bank  would  accept  the 
balance  of  said  designated  number  of  shares  of  said  second 
preferred  stock  in  full  payment  of  the  balance  of  the  amount 
due  it  as  evidenced  by  said  note,  and  would  thereupon  in- 
dorse and  deliver  the  note  to  appellant  and  assign  to  it  any 
and  all  judgments  that  should  be  taken  thereon.  After  the 
cashier  above  mentioned  had  testified  that  his  bank  no  longer 
had  any  interest  in  the  note  after  receiving  the  second  pre- 
ferred stock,  he  was  shown  a  copy  of  the  agreement  entered 
into  by  his  bank  and  was  asked  whether  he  desired  to  make 
any  addition  to  or  correction  of  his  testimony,  and  he  re- 
plied that  he  did  not.  Appellant's  balance  sheet  on  May  13, 
19 1 2,  showing  its  financial  condition,  did  not  disclose  any 
indebtedness  to  banks.  On  June  i,  191 2,  appellant  filed  an- 
swers as  garnishee  in  the  attachment  suits  started  April  20, 
19 1 2,  in  which  it  stated  that  1365  shares  of  stock  stood  in 
Fisher's  name. 

On  August  6,  1912,  Fisher,  not  knowing  of  the  trans- 
action of  May  15,  1912,  whereby  second  preferred  stock  of 
appellant  had  been  assigned  to  the  Massillon  banks  in  pay- 
ment of  the  notes  held  by  them,  instituted  a  suit  in  equity 
in  the  common  pleas  court  of  Stark  county,  Ohio,  against 
appellant  and  the  four  Massillon  banks,  alleging  that  the 
notes  which  the  banks  held  had  been  executed  by  him  for 
the  accommodation  of  appellant  without  consideration  and 
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praying  that  appellant  be  directed  to  pay  the  notes.  The 
banks  filed  a  formal  answer,  alleging  that  they  were  the 
owners  of  the  notes  in  due  course  and  that  the  same  were 
unpaid.  Appellant  answered  denying  Fisher's  allegations 
and  alleging  that  Fisher  was  the  principal  maker  and  pri- 
marily liable  on  the  notes.  The  cause  came  to  trial  in  April, 
1914,  the  court  finding  in  favor  of  Fisher  ahd  decreeing  that 
appellant  was  primarily  liable  on  the  notes  and  should  pay 
them.  From  that  judgment  appellant  prosecuted  an  appeal 
to  the  court  of  appeals  of  Ohio,  where  the  decree  of  the 
lower  court  was  affirmed  and  appellant  was  ordered  to  pay, 
cancel  and  surrender  the  notes  held  by  the  banks.  In  the 
meantime,  on  October  9,  191 2,  appellant  filed  an  amended 
answer  in  each  of  the  four  attachment  suits,  admitting  that 
210  shares  had  been  transferred  on  its  books  out  of  Fish- 
er's name  and  stating  that  1365  shares  of  stock  stood  on 
its  books  in  the  name  of  Fisher.  Nothing  was  stated  in 
these  answers  as  to  the  information  received  by  appellant 
that  Fisher  had  sold  and  transferred  any  part  of  this  stock. 
On  February  28,  1913,  judgment  by  default  was  entered 
against  Fisher  in  the  attachment  suits,  and  appellant,  as 
garnishee,  delivered  a  certificate  for  1365  shares  of  its  capi- 
tal stock  to  the  sheriflf  of  Stark  county  and  the  same  was 
ordered  to  be  sold.  Thereafter  appellees  notified  the  sheriflf 
that  they  were  the  owners  of  1350  shares  of  this  stock  and 
warned  him  not  to  sell  it.  On  May  31,  191 3,  the  Massil- 
lon banks  filed  a  bill  in  aid  of  the  execution  against  Fisher 
and  appellees.  Appellant  filed  a  cross-complaint,  alleging 
that  Fisher  owed  it  for  stock  subscriptions  in  the  identical 
amount  sued  for  by  the  banks.  On  May  i,  19 16,  pursuant 
to  the  judgment  of  the  court  of  appeals  in  the  case  of  Fisher 
against  the  appellant,  the  judgments  in  the  attachment  suits 
were  satisfied  and  the  notes  were  taken  up  by  appellant.  No 
consideration  was  paid  to  the  banks  in  this  transaction  other 
than  the  second  preferred  stock  which  they  had  received  on 
May  15,  1912.    On  the  same  day.  May  i,  1916,  appellant 
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wrote  appellees  and  offered  to  transfer  to  them  on  its  books 
the  1350  shares  of  stock.  This  offer  was  refused  and  these 
suits  were  brought  in  trover  for  the  conversion  of  the  stock. 

Two  questions  are  presented  for  determination :  First, 
was  there  a  conversion?  Second,  if  there  was  a  conver- 
sion, what  was  the  value  of  the  stock  at  the  time  of  the 
conversion  ? 

Appellant  takes  the  position  that  after  it  was  summoned 
as  garnishee  in  the  attachment  suits  it  acted  wholly  with- 
in its  legal  rights  in  refusing  to  transfer  the  stock  on  its 
books  during  the  pendency  of  the  attachment  suits,  and  that 
as  the  stock  during  that  time  was  in  custodia  legis  there 
was  no  conversion.  Appellees  answer  this  position  by  first 
attacking  the  jurisdiction  of  the  court  in  which  the  attach- 
ment suits  were  brought,  the  basis  of  the  contention  being 
that  the  affidavit  in  attachment  was  sworn  to  before  the  at- 
torney for  the  plaintiff  in  the  suit,  which,  under  the  laws 
of  Ohio,  rendered  it  void.  Fisher  filed  his  special  appear- 
ance in  the  attachment  suits  and  attacked  the  jurisdiction 
of  the  court,  and  the  court  expressly  held  in  those  suits  that 
it  had  jurisdiction.  Appellant  incists  that  appellees  cannot 
now  raise  the  question  of  the  jurisdiction  of  the  Ohio  court 
in  this  collateral  proceeding,  as  that  court  had  expressly 
passed  upon  the  question  of  jurisdiction.  We  consider  it 
unnecessary  to  discuss  or  determine  this  question,  as  we  are 
clearly  of  the  opinion  that  on  the  merits  of  the  case  the 
court  properly  found  that  there  was  a  conversion  of  the 
stock.  The  mere  statement  of  the  facts  is  sufficient  to  de- 
termine this  question.  The  facts  clearly  disclose  that  be- 
cause of  the  disagreement  between  Fisher  and  the  other 
stockholders  of  appellant  its  officers  determined  not  only  to 
sever  Fisher's  official  connection  with  appellant  but  to  de- 
prive him  also  of  his  stock.  As  a  part  of  its  plan  to  accom- 
plish this  end  the  officers  of  appellant  procured  the  Massil- 
lon banks  to  institute  the  attachment  proceedings  against 
Fisher  upon  claims  for  v.hich  it  knew  he  was  only  second- 
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arily  liable  and  upon  which  appellant  was  primarily  liable. 
Having  procured  the  institution  of  those  suits  appellant  sat- 
isfied the  indebtedness  to  the  banks  by  transferring  to  them 
shares  of  its  second  preferred  stock  under  an  agreement 
with  the  banks  that  they  would  accept  this  stock  in  full  pay- 
ment of  the  notes  and  deliver  up  the  notes  at  the  option 
of  appellant.  From  that  time  on  the  banks  had  no  further 
interest  in  the  litigation,  and  if  anything  had  been  recovered 
in  the  suits  brought  by  them  under  their  agreement  with 
appellant,  appellant,  and  not  the  banks,  would  have  received 
the  benefit.  The  whole  proceeding,  so  far  as  appellant  is 
concerned,  was  not  only  a  fraud  upon  Fisher  but  was  a 
fraud  upon  the  court  in  which  the  attachment  suits  were 
brought.  A  garnishee  may  refuse  to  pay  over  money  or 
property  to  the  person  to  whom  it  is  due  or  for  whom  he 
holds  it,  only  upon  the  theory  that  he  has  the  right  to  pro- 
tect himself  and  to  escape  from  incurring  liability  which  in 
fairness  and  justice  he  ought  not  to  incur.  So  long  as  he 
acts  from  this*  motive  he  will  be  protected  in  law  and  will 
not  be  subjected  to  any  liability  for  his  refusal  to  deliver 
the  money  or  property  involved  to  tlie  owner.  Appellant 
did  not  occupy  such  a  position  as  garnishee  in  the  attach- 
ment suits  brought  by  the  Massillon  banks.  It  procured  the 
bringing  of  each  of  those  suits  upon  an  indebtedness  for 
which  it  was  primarily  liable  and  against  which  it  had 
agreed  to  hold  Fisher  and  his  estate  harmless.  It  was  seek- 
ing through  the  banks  to  procure  a  sale  of  Fisher's  stock 
for  its  own  benefit.  Under  the  facts  disclosed  by  this  rec- 
ord appellant  was  not  justified  in  refusing  to  transfer  the 
stock  upon  its  books  upon  the  demand  of  appellees  on  the 
ground  that  it  had  been  garni  sheed  in  the  attachment  suits. 
Appellant  admittedly  knew  of  the  transfer  of  the  stock  to 
appellees  and  was  therefore  chargeable  with  knowledge  of 
the  law  and  as  garnishee  was  bound  to  advise  the  court  of 
appellees'  claims.  Under  the  facts  as  presented  by  the  rec- 
ord appellant  was  guilty  of  a  willful  and  malicious  conver- 
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sion  of  this  stock  when  it  refused  to  transfer  it  upon  its 
books  at  the  request  of  appellees. 

There  is  no  force  in  the  contention  that  the  sale  of  the 
stock  by  Fisher  to  appellees  was  in  fraud  of  his  creditors 
and  therefore  void.  It  does  not  appear  that  Fisher  had  any 
creditors  except  the  four  Massillon  banks,  and  his  liability 
to  them  was  secondary,  only.  Neither  does  it  appear  that 
he  was  without  other  funds  or  means  to  meet  any  indebted- 
ness which  he  owed.  In  any  event,  in  this  series  of  litiga- 
tion it  has  been  conclusively  determined  that  appellant  was 
not  a  creditor  of  Fisher,  and  it  is  therefore  in  no  position 
to  complain  on  this  ground. 

Appellant  contends  that  there  is  no  evidence  to  support 
any  such  valuation  of  the  stock  involved  as  is  fixed  by  the 
judgments.  The  proof  on  the  part  of  appellant  was  that 
the  stock  had  no  market  value.  Appellees  did  not  contro- 
vert that  fact  on  the  trial  and  now  frankly  concede  that  at 
the  time  of  the  conversion  this  stock  had  no  market  value. 
In  arriving  at  the  actual  value  of  the  stock  appellees  were 
permitted  to  prove,  and  the  court  took  into  consideration, 
the  value  of  appellant's  assets,  the  amount  of  its  liabilities, 
and  its  earning  power  for  a  number  of  years  prior  to  the 
conversion.  As  the  stock  admittedly  had  no  market  value, 
this  was  a  proper  method  to  pursue  to  determine  the  actual 
value  of  the  stock.  (McDonald  v.  Danahy,  196  111.  133.) 
In  making  this  proof  appellees  introduced  various  balance 
sheets  of  appellant  made  by  it  before,  at  and  after  the  time 
of  the  conversion  of  the  stock,  showing  the  financial  stand- 
ing of  appellant  and  the  value  of  its  assets.  We  cannot 
weigh  the  testimony,  as  the  weight  to  be  given  it  has  been 
finally  determined  by  the  Appellate  Court.  There  is  testi- 
mony fairly  tending  to  support  the  judgment  of  the  trial 
court  fixing  the  value  of  the  stock  at  $51  per  share. 

As  the  conversion  was  willful  and  malicious,  the  tender 
of  the  stock  on  May  i,  1916,  is  not  available  either  as  a  de- 
fense or  in  mitigation  of  damages.    Mtinier  v.  Zachary,  138 
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Iowa,  219;  Baltimore  and  Ohio  Railroad  Co.  v.  0*Donnell, 
49  Ohio  St.  489;  Gibbs  v.  Chase,  10  Mass.  125;  People  v. 
Bank  of  North  America,  75  N.  Y.  547. 

The  judgment  of  the  Appellate  Court  in  each  case  is 

^^^^^"^^  Judgments  affirmed. 


(No.  12159. — Appellate  Court  reversed;   circuit  court  affirmed.) 
The  N.  a.  W11.UAMS  Company,  Appellant,  vs.  C.  J.  Mc- 
Carthy et  al. — (Charles  S.  Smith,  Appellee.) 

Opinion  Hied  October  21,  ipi8. 

1.  Appeals  and  errors — evidence  in  the  record,  if  it  is  all  pre- 
served, may  be  relied  upon  to  sustain  the  decree.  On  appeal  to  the 
Appellate  Court  in  a  chancery  case  the  appellee  is  entitled  to  have 
the  decree  sustained  by  the  evidence  if  it  is  all  preserved  in  the 
record,  whether  the  facts  so  shown  are  the  same  as  those  found 
in  the  decree  or  not. 

2.  Mechanics'  liens — one  furnishing  material  to  a  public  con- 
tractor has  a  lien  on  the  bonds.  One  who  furnishes  material  to  a 
public  contractor  which  is  used  by  him  in  the  improvement  but  is 
not  paid  for  is  entitled  to  a  mechanic's  lien  on  the  bonds  issued  to 
the  contractor  for  the  portion  of  the  work  completed  by  him  be- 
fore he  abandoned  the  contract. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

HoLLETT,  Sauter  &  HoLLETT,  for  appellant. 

Harry  A.  Biossat,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  chancery  filed  by  the  N.  A.  Williams 
Company  to  enforce  a  lien  under  section  23  of  the  Mechan- 
ic's Lien  act. 
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Some  time  during  the  year  191 5  the  city  of  Berwyn,  of 
which  Charles  S.  Smith,  appellee,  was  mayor,  entered  into 
a  contract  with  C.  J.  McCarthy  for  the  construction  of  a 
certain  sewer  in  said  city.  The  money  to  pay  for  the  im- 
provement w^as  provided  for  by  special  assessment,  which 
was  duly  confirmed,  and  McCarthy  was  to  be  paid  in  bonds 
or  warrants  issued  against  said  special  assessment.  Mc- 
Carthy contracted  to  furnish  the  material  and  do  the  work 
for  $3772.80.  He  did  part  of  the  work,  and  while  engaged 
in  carrying  it  on  bought  from  the  appellant,  the  N.  A.  Wil- 
liams Company,  sewer  pipe  amounting  to  $620.86,  which 
he  used  in  the  work  but  did  not  pay  for.  McCarthy  never 
completed  his  contract,  and  on  September  3,  1915,  appellant 
served  notice  of  its  claim  of  lien,  under  the  statute,  on  the 
mayor,  in  his  capacity  as  mayor  and  as  president  of  the 
board  of  local  improvements,  and  also  on  the  city  clerk  of 
tlie  said  city  of  Berwyn.  Shortly  after  the  service  of  said 
notice  of  lien  McCarthy  in  some  manner  came  into  posses- 
sion and  control  of  $1600  of  the  bonds  issued  to  pay  for 
the  improvement  and  subsequently  disposed  of  them  to  ap- 
pellee for  ninety  cents  on  the  dollar.  Appellee,  individually, 
as  mayor  and  as  president  of  the  board  of  local  improve- 
ments, the  city  of  Berwyn,  C.  J.  McCarthy  and  the  unknown 
owners  and  holders  of  and  persons  interested  in  bonds  or 
warrants  issued  to  pay  for  the  construction  of  the  sewer, 
were  made  defendants  to  the  bill.  Answer  under  oath  was 
waived,  and  the  bill  prayed  an  account  be  taken  of  the 
amount  due  appellant  and  the  sum  found  due  decreed  a  first 
lien  on  the  bonds  issued  or  thereafter  to  be  issued  under 
the  contract  with  McCarthy,  and  that  the  defendants,  or 
such  of  them  as  should  be  found  liable,  be  required  to  pay 
the  amount  found  due,  or  in  default  thereof  that  a  lien  be 
.enforced  against  the  bonds. 

Appellee  answered,  individually,  as  mayor  and  as  presi- 
dent of  the  board  of  local  improvements.  Answer  under 
oath  was  waived,  but  the  answer  was  sworn  to  by  appellee 
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for  the  reason,  as  stated  in  the  briefs,  that  it  was  used  in 
support  of  a  motion  of  appellee  to  vacate  a  default  entered 
against  him.  The  answer  denied  appellee  was  served  with 
notice  of  appellant's  claim  for  a  lien,  and  denied  that  he, 
as  mayor,  as  president  of  the  board  of  local  improvements 
or  individually,  had  in  his  possession  or  control  any  bonds 
due  or  deliverable  to  McCarthy  under  his  contract,  and  de- 
nied there  was  any  money,  warrants  or  bonds  due  McCarthy 
in  which  appellant  had  any  right,  title  or  interest,  and  de- 
nied appellant  was  entitled  to  the  relief  prayed  for.  The 
city  of  Berwyn  filed  a  separate  answer  and  McCarthy  was 
defaulted. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
the  proofs  and  report  his  conclusions.  The  master  heard 
the  testimony  and  reported  that  $1600  in  bonds  was  ille- 
gally delivered  to  McCarthy  as  against  appellant ;  that  ap- 
pellant was  entitled  to  a  decree  against  the  city  of  Berwyn 
for  $620.86,  and  that  the  appellant  had  also  a  prior  lien 
upon  said  bonds  "in  the  possession  of  or  under  the  con- 
trol of  said  Diamond-Smith  Company  or  said  Charles  S. 
Smith  for  $620.86."  He  recommended  a  decree  requiring 
the  Diamond-Smith  Company  and  Charles  S.  Smith  to  de- 
liver up  within  three  days  to  the  clerk  of  the  court  said 
bonds,  to  be  sold  under  the  order  of  the  court  for  the  pay- 
ment of  the  amount  found  due  appellant,  and  that  in  case 
of  a  failure  to  deliver  the  bonds  appellant  have  a  personal 
decree  against  appellee  for  the  sum  of  $620.86  and  costs 
and  that  execution  issue  therefor,  the  decree  to  further  pro- 
vide that  the  lien  be  satisfied  upon  a  single  payment  of  said 
sum  and  costs.  The  chancellor  entered  a  decree  in  accord- 
ance with  the  recommendation  of  the  master.  Charles  S. 
Smith  alone  prosecuted  an  appeal  to  the  Appellate  Court  for 
the  First  District.  That  court  reversed  the  decree  because; 
the  decree  found  that  the  consideration  for  the  purchase  of 
the  bonds  from  McCarthy  was  paid  by  the  Diamond-Smith 
Company,  a  corporation;  that  the  bonds  were  delivered  to 
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the  corporation  through  appellee  as  its  treasurer,  and  held 
that  there  was  no  personal  liability  on  appellee's  part  to 
justify  the  decree  against  him.  The  cause  was  remanded 
to  the  circuit  court  for  further  proceedings  "not  inconsistent 
with  the  views  expressed  in  the  opinion  of  the  court  this 
day  filed  herein."  The  Appellate  Court  granted  a  certificate 
of  importance,  reciting  "that  this  cause  involves  questions 
of  law  of  such  importance,  on  account  of  principal  and  col- 
lateral interests  involved,  as  that  it  should  be  passed  upon 
by  the  Supreme  Court,"  and  granted  an  appeal  to  this  court. 

The  validity  of  the  bonds  issued  to  McCarthy  and  the 
validity  of  the  claim  of  appellant  for  a  lien  on  said  bonds 
is  not  denied.  Appellee,  who  was  mayor  of  the  city  of 
Berwyn,  contends  that  appellant  was  not  entitled  to  the  re- 
lief prayed  against  him,  for  the  reason  that,  as  he  claims, 
he  did  not  buy  the  bonds  from  McCarthy  on  his  individ- 
ual account,  but  that  as  treasurer  of  a  South  Dakota  corpo- 
ration (the  Diamond-Smith  Company)  he  bought  the  bonds 
with  the  money  of  said  corporation, — and  that,  in  substance, 
is  what  the  decree  finds  the  facts  to  be.  The  decree  directs 
and  orders  that  appellee,  individually  and  as  treasurer  of 
the  Diamond-Smith  Company,  deliver  up  the  bonds  to  the 
clerk  within  three  days,  and  that  in  default  thereof  appellant 
recover  against  appellee  a  personal  decree  for  the  sum  of 
$620.86,  and  that  executicJn  issue  therefor. 

There  is  no  dispute  that  appellee,  personally  or  as  treas- 
urer of  the  Diamond-Smith  Company,  is  in  possession  of 
the  bonds.  McCarthy  was  unable  to  complete  his  contract 
and  was  unable  to  pay  the  indebtedness  incurred  for  labor 
and  materials.  He  turned  over  the  written  contract  to  the 
appellee  and  abandoned  its  completion,  and  the  work  was 
completed  under  another  contract  entered  into  by  the  city 
with  another  contractor.  McCarthy  testified  the  appellee 
showed  him  appellant's  notice  of  claim  for  a  lien  and  asked 
him  to  turn  over  the  bonds  due  him  for  the  work  done. 
Appellee  made  out  a  paper  with  a  printed  heading  of  the 
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Diamond-Smith  Company,  and  said  that  the  company  and 
he  were  all  one.  He  said  he  would  finish  the  work  and 
pay  the  bills  if  McCarthy  would  turn  over  the  bonds  to 
him.  The  witness  did  not  remember  what  was  written  on 
the  paper  but  he  signed  it  and  left  it  with  appellee.  He  tes- 
tified he  had  never  received  the  bonds  but  that  he  saw  them 
in  appellee's  office. 

Appellee  testified  McCarthy  came  to  his  office  with  the 
bonds  and  said  he  had  received  them  from  the  city  clerk. 
Upon  appellee  asking  him  what  he  was  going  to  do  with 
them,  he  replied  that  he  was  going  to  sell  them  to  Potter 
for  ninety-two  cents  on  the  dollar.  Appellee  inquired  if 
McCarthy  had  enough  money  to  pay  off  all  claims,  and  Mc- 
Carthy said  he  had  not.  Appellee  testified  he  wanted  to 
get  the  bonds  under  his  control,  and  that  he  told  McCarthy 
the  Diamond-Smith  Company  would  buy  them  at  ninety 
cents  on  the  dollar  and  the  money  could  be  paid  toward 
the  settlement  of  the  claims  against  him.  The  bonds  were 
bought  and  $1440  paid  out  on  claims. 

The  instrument  McCarthy  signed  at  the  time  he  sold 
the  bonds  was  not  offered  in  evidence.  In  his  testimony 
appellee  admitted  he  had,  previous  to  the  purchase  of  the 
bonds,  been  served  with  a  notice  of  appellant's  claim  for  a 
lien ;  that  he  wanted  to  get  control  of  the  bonds  so  that  he 
could  untangle  the  difficulties  they  were  in  and  get  the  sewer 
running.  On  cross-examination  he  testified  he  bought  the 
bonds  as  treasurer  of  the  Diamond-Smith  Company  and 
''they  are  still  under  our  control ;"  that  the  principal  office 
of  that  company  was  in  Pierre,  South  Dakota;  that  the 
Chicago  office  was  wherever  appellee  was;  that  he  wjis  the 
only  officer  in  Chicago  and  that  he  did  not  know  who  was 
secretary.  He  testified,  "I  am  the  whole  works."  In  an- 
swer to  the  question,  "You  are  the  executive  officer  and  all 
the  works?"  he  answered,  "All  the  works." 

Appellee's  name  is  Charles  S.  Smith,  and  we  cannot  es- 
cape the  conviction  that  the  Diamond- Smith  corporation  was 
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a  subterfuge.  There  is  no  proof  that  the  corporation  had 
any  stockholders  or  any  officers  other  than  appellee.  He  was 
mayor  of  the  city  of  Berwyn  and  bought  the  bonds  for  two 
dollars  a  hundred  less  than  McCarthy  said  he  had  been  of- 
fered for  them  and  $io  less  than  their  face  value.  Under 
the  law  appellant  had  a  lien  on  the  bonds  whether  they  were 
bought  by  the  Diamond-Smith  Company  or  by  appellee,  but 
as  no  personal  service  was  had  on  the  corporation  no  per- 
sonal decree  could  be  entered  against  it.  In  our  opinion 
the  facts  justified  a  decree  finding  that  the  bonds  were  pur- 
chased by  the  appellee  on  his  own  account.  He  testified  he 
wanted  to  get  them  under  his  control  legally,  so  that  he 
could  untangle  the  difficulty  they  were  in  in  the  construc- 
tion of  the  sewer. 

The  evidence  was  all  preserved  in  the  record,  and  ap- 
pellant here,  who  was  appellee  in  the  Appellate  Court,  was 
entitled  to  have  the  decree  sustained  upon  the  facts  in  the 
record  whether  they  were  the  same  as  those  found  in  the 
decree  or  not.  {Pelouze  v.  Slaughter,  241  111.  215.)  In 
Hughs  V.  Washington,  65  111.  245,  the  court  said :  "On  an 
appeal  from  the  decree  each  party  has  the  right  to  rely  upon 
the  evidence  heard  in  the  court  below  to  test  the  correctness 
of  the  conclusions  at  which  the  court  has  arrived,  and  in 
such  a  case  the  finding  of  the  facts  in  the  decree  will  be 
controlled  by  the  evidence  in  the  record,  where  it  appears 
that  it  has  all  been  preserved.  The  Appellate  Court  will 
look  into  the  record  to  see  whether  the  evidence  warrants 
the  court  in  its  action  in  finding  the  facts  stated  in  the  de- 
cree, and  if,  from  all  the  evidence  that  was  heard,  it  ap- 
pears the  chancellor  erred  in  the  finding  of  the  facts,  the 
Appellate  Court  will  disregard  the  findings  and  will  be  con- 
trolled by  the  evidence." 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  decree  of  the  circuit  court  is  affirmed. 

Judgment  of  Appellate  Court  reversed. 
Decree  of  circuit  court  affirmed, 
284  -  39 
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(No.  1 1 704. — Reversed  and  remanded.) 

Emanuel  F.  Selz,  Defendant  in  Error,  vs.  James  W. 

Stafford,  Plaintiff  in  Error. 

Opinion  filed  October  21,  ipi8. 

1.  Landlord  and  tenant — right  of  tenant  to  recoup  damages  in 
action  for  rent.  In  an  action  for  rent  under  a  lease,  damages  sus- 
tained by  the  tenant  by  reason  of  a  breach  of  the  contract  of  leas- 
ing on  the  part  of  the  landlord  may  be  set  up  by  the  tenant  by  way 
of  recoupment  and  deducted  from  the  sum  he  owes  as  rent 

2.  Same — rule  where  landlord  permits  business  hurtful  to  ten- 
ant to  be  carried  on  in  building.  The  lessor  of  a  hotel,  who,  with- 
out authority  under  the  lease  and  against  the  protest  of  the  lessee, 
permits  a  business  to  be  carried  on  in  a  portion  of  the  building  not 
covered  by  the  lease  which  he  well  knows  is  hurtful  to  the  business 
of  the  hotel  is  liable  to  the  lessee  for  damages  caused  thereby,  and 
the  lessee  may  recover  the  same  by  recoupment  when  sued  for  rent. 

3.  Same — right  of  tenant  to  recoup  for  partial  eviction.  In  an 
action  for  rent  under  a  lease  the  tenant  may  recoup  his  damages 
for  a  partial  eviction  of  the  premises;  but  he  cannot  successfully 
claim  an  eviction  as  to  the  whole  of  the  premises  so  long  as  he  re- 
mains in  possession  thereof. 

4.  Same — a  tenant  may  recoup  damages  for  the  landlord's  tort. 
Damages  sustained  by  a  tenant  from  a  tort  of  the  landlord  may  be 
recovered  in  an  independent  action  or  by  way  of  recoupment  in  an 
action  for  rent,  but  in  the  latter  case  the  damages  are  limited  to 
the  extent  of  the  rent  claimed,  and  the  tenant  is  not  entitled  to 
judgment  for  any  excess. 

5.  Same — limit  of  rule  that  claim  for  unliquidated  damages  can 
not  be  set  off  in  action  for  rent.  The  rule  that  a  claim  for  unliqui- 
dated damages  cannot  be  set  off  in  an  action  for  rent  under  a  lease 
applies  only  when  the  damages  sought  to  be  recouped  grow  out  of 
a  matter  having  no  relation  to  the  contract  sued  on. 

6.  Same — what  is  not,  as  a  matter  of  law,  a  waiver  of  right  to 
recoup  damages.  The  mere  fact  that  a  tenant  enters  into  posses- 
sion of  premises  and  continues  to  occupy  the  same  for  his  entire 
ten-year  term  except  the  last  two  months,  paying  all  previous  rents 
and  charges,  does  not,  as  a  matter  of  law,  constitute  a  waiver  of 
the  tenant's  right  to  recoup  his  damages  for  a  breach  of  the  terms 
of  the  lease  when  sued  by  the  landlord  for  the  last  two  months' 
rent;  but  the  question  of  waiver  is  one  of  fact  under  the  evidence. 
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7.  Courts — right  of  parties  to  abandon  fourth-class  action  and 
make  it  first  class.  Where  an  action  is  begun  in  the  municipal  court 
to  recover  possession  of  a  building  and  for  $2500  rent,  the  parties 
may  abandon  the  fourtH-cIass  r.ction  by  the  surrender  of  the  prem- 
ises by  the  defendant  and  the  taking  possession  thereof  by  the 
plaintiff  and  leave  the  action  as  one  of  the  first  class  for  $2500 
rent,  in  which  the  defendant  is  entitled  to  recoup  his  damages  for 
breach  of  the  terms  of  the  lease. 

Writ  ov  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  Jacob  H.  Hopkins,  Judge, 
presiding. 

C.  VanAlen  Smith,  for  plaintiff  in  error. 

Mayer,  Meyer,  Austrian  &  Platt,  (Cari.  Meyer, 
and  Alfred  S.  Austrian,  of  counsel,)  for  defendant  in 
error. 

Mr.  Chief  Justice  Duncan  delivered  the  opinion  of 
the  court : 

Emanuel  F.  Selz,  defendant  in  error,  instituted  a  joint 
action  in  the  municipal  court  of  Chicago  on  April  12,  1916, 
against  plaintiff  in  error  on  a  claim  for  $2500  rent  and  for 
the  possession  of  the  second,  third,  fourth  and  fifth  floors 
of  the  building  located  at  the  northwest  corner  of  Wabash 
avenue  and  Harrison  street,  Chicago,  and  for  possession  of 
certain  space  in  the  basement  of  said  building.  The  prcecipe 
and  statement  of  claim  are  headed  by  the  words  and  figures, 
"ist  class.  No.  210,069,"  indicating,  apparently,  that  it  was 
brought  as  a  first-class  action.  On  April  28,  19 16,  plaintiff 
in  error  delivered  to  the  defendant  in  error  the  possession 
of  the  premises  aforesaid,  and  that  part  of  the  action  in 
forcible  entry  and  detainer  was  abandoned  and  no  judg- 
ment in  forcible  entry  and  detainer  was  entered.  Plaintiff 
in  error  filed  in  the  municipal  court  on  May  2,  191 6,  what 
is  termed  a  counter-claim  in  set-off  in  the  sum  of  $20,000, 
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which  was  duly  verified  by  his  affidavit.  On  motion  of 
defendant  in  error  said  affidavit  of  merits  and  set-off  were 
stricken.  Thereupon  plaintiff  in  error  filed  his  amended  af- 
fidavit of  merits  in  recoupment,  together  with  a  copy  of 
the  lease  to  him  of  said  premises  and  certain  specifications 
therein  referred  to.  The  second  affidavit  of  merits,  on  mo- 
tion of  defendant  in  error,  was  also  stricken  by  the  court, 
and  plaintiff  in  error  elected  to  stand  on  the  same  and  de- 
clined to  file  further  affidavits  of  defense.  A  jury  was 
called  to  assess  the  damages  of  defendant  in  error  on  his 
claim  for  rent,  and  on  evidence  heard  returned  a  verdict  in 
his  favor  in  the  sum  of  $2358.19,  after  allowing  the  sum 
of  $50  as  a  credit  in  favor  of  plaintiff  in  error  for  heat- 
ing the  comer  stores  of  the  building  in  question.  The  court 
rendered  judgment  on  the  verdict,  and  on  appeal  to  the  Ap- 
pellate Court  for  the  First  District  the  judgment  of  the 
municipal  court  was  affirmed.  The  case  comes  to  this  court 
on  petition  for  certiorari,  which  was  allowed  by  this  court. 

Three  principal  questions  have  been  argued  by  the  par- 
ties in  the  briefs  and  arguments:  (i)  The  sufficiency  of 
the  amended  affidavit  of  merits  which  was  stricken  by  the 
court;  (2)  the  sufficiency  of  the  evidence  before  the  court 
and  jury  to  sustain  the  judgment;  and  (3)  the  right  or 
power  of  the  court  to  enter  judgment  in  said  proceeding  for 
more  than  $1000  and  without  disposing  of  the  forcible  de- 
tainer issues  by  judgment. 

It  is  stated  by  plaintiff  in  error  in  his  brief  tliat  if  his 
first  proposition,  that  his  amended  affidavit  of  merits  stated 
a  good  counter-defense  in  recoupment  to  the  whole  or  any 
part  of  defendant  in  error's  claim  for  rent,  is  sustained,  it 
will  not  be  necessary  for  this  court  to  consider  the  second 
and  third  propositions  submitted  in  his  brief  and  argument. 
In  view  of  this  statement,  and  also  in  consideration  of  the 
further  fact  that  before  the  amended  affidavit  of  merits  was 
stricken  both  parties  distinctly  stated  to  the  court  that  pos- 
session of  the  premises  had  been  delivered  up  by  plaintiff  in 
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error  to  defendant  in  error  and  that  the  only  question  or 
proceeding  for  the  court  to  consider  was  the  issue  on  the 
question  of  rent,  we  do  not  think  that  plaintiff  in  error  is 
in  a  position  to  now  claim  that  the  action  before  the  lower 
court  was  a  fourth-class  action  and  that  no  judgment  for 
rent  could  be  entered  for  more  than  $1000,  and  that  the 
court  was  without  right  or  power  to  render  a  judgment  or 
to  act  without  first  rendering  a  judgment  in  the  forcible  en- 
try and  detainer  proceeding.  No  such  questions  were  raised 
in  the  lower  court.  The  forcible  entry  and  detainer  part  of 
the  suit  was,  in  fact,  abandoned  by  both  parties  and  was 
no  longer  a  part  of  the  suit.  Conceding  that  the  action 
when  brought  was  a  fourth-class  action,  the  parties  had  an 
undoubted  right,  if  they  chose  to  do  so,  to  abandon  the 
forcible  entry  and  detainer  issues  and  to  make  the  suit  only 
a  claim  for  rent  for  $2500, — L  e.,  that  they  were  entitled 
to  abandon  the  fourth-class  action  and  change  it  into  a  first- 
class  action  for  rent  if  they  chose  to  do  so  and  which  they 
in  effect  did.  If  the  affidavit  of  merits  of  plaintiff  in  error 
stated  a  good  defense  in  recoupment  to  all  or  any  part  of 
the  defendant  in  error's  claim  for  rent  the  judgments  of 
the  municipal  and  Appellate  Courts  must  necessarily  be  re- 
versed, and  in  such  case  there  will  be  no  necessity  for  con- 
sidering the  second  proposition  argued  by  the  parties. 

This  action  for  rent  is  based  on  the  provisions  of  a  lease 
of  the  premises  from  David  B.  Lyman,  trustee,  lessor,  to 
plaintiff  in  error  as  lessee.  Defendant  in  error  is  the  as- 
signee of  the  lease  by  assignment  of  Lyman  as  trustee.  The 
premises  are  known  as  the  Commercial  Hotel,  and  were 
leased  to  plaintiff  in  error  for  the  ten  years  expiring  April 
30,  19 1 6.  The  rental  was  payable  in  monthly  installments 
of  $1 165  each,  and  in  addition  thereto  plaintiff  in  error  was 
to  pay  certain  water  rates  and  other  charges  in  the  nature 
of  rents.  The  lessor  agreed  to  pay  the  lessee  $300  a  year, 
in  monthly  installments  of  $25  each,  for  supplying  heat  to 
that  part  of  the  building  which  the  lessor  did  not  lease  to 
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plaintiff  in  error.  Defendant  in  error's  verified  statement 
of  claim  was  for  the  rent  for  the  last  two  montlis  of  the 
term  of  the  lease,  March  and  April,  1916,  and  for  $78.19 
for  water  rents  paid  by  him  for  plaintiff  in  error,  aggregat- 
ing $2408.19.  Plaintiff  in  error  in  his  affidavit  of  defense 
denied  any  indebtedness  to  defendant  in  error  for  rent  and 
set  up  a  counter-claim  for  various  delinquencies  and  actions 
on  the  part  of  the  lessor  which  we  think  were  good  defenses 
against  the  claim  for  rent,  among  which  are,  in  substance, 
the  following:  (i)  Failure  of  lessor  and  defendant  in  er- 
ror to  supply  a  heating  plant  for  the  premises  with  radi- 
ation sufficient  to  heat  the  demised  premises  to  70  degrees 
Fahrenheit  in  freezing  weather,  according  to  the  provisions 
of  the  lease  and  the  specifications  therein  referred  to,  to 
the  damage  of  plaintiff  in  error  of  $3000;  (2)  failure  to 
supply  a  steel  pan  for  boiler,  as  per  said  lease  and  speci- 
fications, to  the  damage  of  plaintiff  in  error  of  $100,  which 
amount  plaintiff  in  error  expended  for  supplying  the  same ; 
(3)  failure  of  defendant  in  error  to  put  radiators  in  rooms 
143  and  194  of  said  premises,  as  required  by  the  specifi- 
cations and  lease,  to  the  damage  of  plaintiff  in  error  in 
the  sum  of  $100,  which  sum  he  expended  in  furnishing  the 
same;  (4)  for  $200  over-payment  by  plaintiff  in  error  to 
defendant  in  error  on  water  rents,  and  which  overcharge 
was  claimed,  charged  and  collected  by  defendant  in  error 
from  plaintiff  in  error  under  clause  5  of  the  lease ;  (5)  fail- 
ure of  the  landlord  to  put  obscure  glass  in  the  transoms  of 
the  180  guest  rooms,  as  required  by  said  lease  and  specifica- 
tions, to  the  damage  of  plaintiff  in  error  of  $100,  which 
was  expended  to  remedy  such  defect;  (6)  failure  to  in- 
stall new  gas  fixtures,  as  required  by  the  lease  and  speci- 
fications, and  for  furnishing  instead  thereof  second-hand 
fixtures,  which  were  defective  and  installed  contrary  to  the 
ordinances  of  the  city  of  Chicago,  to  the  damage  of  plain- 
tiff in  error  of  $500,  which  sum  was  expended  by  him  to 
repair  the  same. 
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There  are  other  claims  for  damages  than  those  above 
set  forth  for  failure  of  the  landlord  to  repair  the  building 
and  install  fixtures  and  to  prepare  the  building  for  hotel 
purposes  in  accordance  with  the  landlord's  agreement  which 
need  not  here  be  set  out,  as  sufficient  have  already  been 
set  out  to  show  that  plaintiff  in  error  set  up  good  defenses 
in  recoupment  in  his  counter-claim.  There  are  also  other 
claims  for  damages  which  need  not  be  here  specified,  except 
the  general  nature  of  two  of  them  which  were  not  proper 
claims  or  good  defenses  under  the  showing  in  this  record. 
By  the  express  provisions  of  the  lease  the  landlord  cove- 
nanted and  agreed  to  prepare  said  premises,  then  a  ware- 
house, for  a  hotel,  "to  be  divided  up  into  not  less  than 
1 80  rooms,  with  toilet  rooms,  halls,"  etc.,  as  per  plans  and 
specifications  attached  to  the  lease.  The  plans  and  speci- 
fications attached  covenanted  specifically  to  furnish  the  fix- 
tures that  the  counter-claim  alleges  were  not  furnished  and 
for  which  failure  plaintiff  in  error  claims  damages.  The 
heating  plant  was  specified  as  one  that  would  heat  the  build- 
ing to  70  degrees  in  freezing  weather  and  steam  radiation 
was  to  be  supplied  in  all  outside  rooms  and  halls. 

There  was  a  covenant  by  the  lessee  written  in  the  lease  to 
the  effect  that  he  would  not  keep  or  allow  to  be  kept  a  saloon 
in  said  premises  and  that  no  intoxicating  liquors  at  any  time 
should  be  kept  for  sale  in  or  upon  the  premises.  We  do  not 
find  anywhere  in  the  lease  any  express  covenant  on  the  part 
of  the  landlord  that  he  would  not  keep  or  allow  to  be  kept 
a  saloon  in  any  of  the  other  parts  of  the  building  not  leased 
to  plaintiff  in  error.  Plaintiff  in  error  makes  one  of  his 
counter-claims  upon  an  express  covenant  of  the  landlord 
not  to  allow  intoxicating  liquors  to  be  sold  on  the  parts  of 
the  premises  not  leased  to  the  lessee.  Whatever  the  law 
may  be  with  reference  to  damages  suffered  by  him  by  rea- 
son of  intoxicating  liquors  sold  on  the  parts  of  the  prem- 
ises not  leased  to  him,  the  plaintiff  in  error  cannot  recover 
upon  an  express  covenant  against  the  sale  of  such  intoxicat- 
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ing  liquors,  and  consequent  damage  thereby,  in  the  absence 
of  any  such  express  covenant. 

It  further  appears  from  the  record  that  plaintiff  in  er- 
ror began  the  occupancy  of  said  premises  at  or  before  the 
time  the  work  of  the  landlord  in  preparing  the  premises 
for  a  hotel  was  finished  and  that  he  occupied  the  same  for 
the  entire  period  or  term  of  the  lease  up  to  the  time  he  sur- 
rendered the  same  to  defendant  in  error,  and  that  he  paid 
all  rents  and  all  other  charges  for  the  premises  except  those 
sued  for  by  defendant  in  error  in  this  suit.  There  is  no 
claim  by  plaintiff  in  error,  and  none  can  be  made  by  him  by 
reason  of  his  said  occupancy,  tliat  there  was  any  eviction 
of  him  by  the  landlord  as  to  the  whole  of  the  premises. 
The  landlord  was  therefore  entitled  to  collect  the  whole  of 
the  rent  for  the  premises,  subject  to  any  counter-claim  for 
damages  that  plaintiff  in  error  might  show  by  reason  of  the 
landlord's  failure  to  keep  his  covenants  or  by  reason  of  any 
other  legitimate  claim  that  plaintiff  in  error  might  set  up  as 
a  set-off  or  by  way  of  recoupment.  Therefore  plaintiff  in 
error's  claim  for  $i  16.50,  pro  rata  monthly  rent  for  the  last 
three  days  of  April,  1916,  and  during  which  time  plaintiff 
in  error  did  not  occupy  the  same,  cannot  be  maintained. 

There  is  an  express  covenant  in  the  lease  that  the  les- 
see will  keep  the  demised  premises  in  good  repair,  and  a 
further  covenant  that  the  lessor  shall  not  be  liable  for  dam- 
ages for  failure  to  keep  the  same  in  repair  or  for  damage 
done  by  boilers,  plumbing,  gas,  water,  steam  or  other  pipes, 
or  sewage ;  also,  permission  is  given  the  lessor  to  examine 
the  premises  or  to  make  needful  repairs.  These  covenants 
are  binding,  with  the  further  understanding  that  the  land- 
lord was  bound  by  his  express  covenant  to  repair  and  pre- 
pare the  premises  according  to  the  express  terms  and  speci- 
fications of  the  lease.  For  any  failure  to  carry  out  such 
express  covenant  he  would  be  liable  to  plaintiff  in  error  for 
the  damages  occasioned  by  such  failure.  If  he  performed 
his  express  covenants  according  to  the  terms  of  the  lease 
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and  made  the  repairs  that  he  agreed  to  make,  he  would 
not,  by  reason  of  the  other  covenants  aforesaid,  be  liable 
for  repair  of  such  fixtures  and  consequent  damage  for  fail- 
ure to  make  the  same,  although  the  fixtures  and  apparatus 
that  he  put  into  the  building  under  his  express  covenant 
afterwards  got  out  of  repair. 

The  law  applicable  to  this  case  is  well  settled.  In  an 
action  for  rent  under  a  lease,  damages  sustained  by  the  ten- 
ant by  reason  of  a  breach  of  the  contract  of  leasing  on  the 
part«of  the  landlord  may  be  set  up  by  the  tenant  by  way  of 
recoupment  and  deducted  from  the  sum  he  owes  as  rent. 
(Lindley  v.  Miller,  67  111.  244;  Lunn  v.  Gage,  37  id.  19; 
Rubens  v.  Hill,  213  id.  523.)  Where  premises  are  leased 
for  a  hotel  and  the  landlord  permits  in  the  same  building 
another  business  to  be  carried  on  that  is  well  known  by 
him  to  be  hurtful  to  the  business*  of  a  hotel  and  has  the 
same  carried  on  contrary  to  the  protests  of  his  tenant, 
whether  such  business  be  the  saloon  business  or  any  other 
business,  in  the  absence  of  permission  to  carry  on  such  busi- 
ness by  the  terms  of  the  lease,  or  otherwise,  the  landlord 
will  be  liable  to  the  tenant  for  any  damages  so  caused  the 
tenant,  by  recoupment,  when  sued  for  rent.  (  Wade  v.  Hal- 
ligan,  16  111.  507.)  Any  acts  of  trespass  of  the  landlord 
or  other  acts  which  are  unwarranted  or  negligently  per- 
formed and  occasion  damage  to  the  tenant  in  respect  to  the 
premises  leased  may  be  recouped  by  the  tenant  in  an  ac- 
tion for  rent.  {Lynch  v.  Baldwin,  69  111.  210;  Keating  v. 
Springer,  146  id.  481.)  The  tenant  may  also  recoup  in 
such  an  action  his  damages  for  a  partial  eviction  of  the 
premises  or  for  any  acts  that  amount  to  an  eviction  of  a 
part  of  the  premises.  (Halligan  v.  Wade,  21  111.  470.)  It 
is  at  all  times  to  be  understood,  however,  that  no  wrongful 
act  of  the  landlord  debars  him  from  a  recovery  of  the  rent 
for  the  premises  if  the  tenant  continues  to  occupy  the  prem- 
ises. In  such  a  case  the  tenant  can  only  recoup  such  dam- 
age as  he  sustained  from  the  unlawful  acts  of  the  landlord 
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which  cause  damage  to  the  tenant  in  respect  to  the  prem- 
ises leased.  He  may  recoup  for  a  partial  eviction  of  the 
premises,  but  he  cannot  successfully  claim  an  eviction  as 
to  the  whole  of  the  premises  so  long  as  he  remains  in  pos- 
session of  the  same.  (Chicago  Legal  Nezvs  Co.  v.  Browne, 
103  111.  317;  Rubens  v.  Hill,  supra.)  It  is  well  settled  that 
a  claim  originating  in  contract  may  be  set  off  against  one 
founded  in  tort  if  the  counter-claim  arises  out  of  the  same 
subject  matter  on  which  suit  on  the  contract  is  brought  and 
both  are  susceptible  of  adjustment  in  one  action.  (Bur- 
roughs v.  Clancey,  53  111.  30.)  The  tenant  has  his  option 
to  resort  to  his  remedy  by  recoupment  when  sued  for  rent 
or  he  may  maintain  an  independent  action.  If  he  resorts 
to  recoupment,  the  rule  in  that  case  is  that  he  can  only  re- 
coup to  the  extent  of  the  amount  claimed  for  rent  but  can 
not  have  judgment  for  any  excess  that  his  damages  may 
exceed  the  rent  due. 

The  Appellate  Court  clearly  discloses  by  its  opinion  that 
it  held  in  this  case  that  a  claim  for  unliquidated  damages 
could  not  be  maintained  in  an  action  for  rent  on  a  contract 
of  lease  or  an  action  for  Hquidated  damages.  That  rule 
applies  only  when  the  matter  sought  to  be  recouped  grows 
out  of  another  and  distinct  claim  not  having  any  relation  to 
the  contract  sued  on.  It  further  appears  that  tlie  Appellate 
Court  held,  and  from  the  record  it  appears  that  the  lower 
court  also  held,  that  plaintiff  in  error  had  waived  his  right 
to  recoup  his  damages  or  to  be  allowed  any  claim  as  a  set- 
off by  reason  of  the  fact  that  he  entered  into  possession  of 
the  premises  and  continued  in  possession  until  his  surrender 
of  the  same  and  paid  all  former  claims  for  rent  and  other 
charges  made  by  the  landlord  and  his  assignee.  The  lower 
courts  erred  in  this  holding.  The  mere  fact  that  plaintiff  in 
error  entered  into  possession  of  the  premises  as  soon  as  they 
were  ready  for  him  and  continued  such  possession  and  paid 
all  rents  and  other  charges  up  until  the  last  two  months  of 
the  term  does  not,  as  a  matter  of  law,  constitute  a  waiver 
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by  hini  of  his  right  to  recoup.  Whether  he  actually  waived 
his  right  to  recoup  and  acquiesced  in  the  landlord's  claim 
that  he  (the  landlord)  had  kept  and  maintained  all  his 
covenants  and  had  done  no  unlawful  acts  in  regard  to  said 
premises  to  cause  plaintiff  in  error  damage  is  a  question  of 
fact  to  be  settled  by  a  jury  after  hearing  all  the  evidence  in 
the  case.  It  has  never  been  held,  so  far  as  we  know,  that 
mere  payment  of  rent  and  continued  occupancy  of  the  prem- 
ises are  sufficient,  in  themselves,  to  constitute  such  a  waiver 
in  those  jurisdictions  in  which  the  right  to  recoup  is  rec- 
ognized. The  holdings  have  been  to  the  contrary.  {Pry or 
V.  Foster,  130  N.  Y.  171;  McAlester  v.  Landers,  70  Cal. 
79 ;  Hoyt  V.  Dengler,  54  Kan.  309 ;  Dennison  v.  Grove,  52 
N.  J.  L.  144;  Hanley  v.  Banks,  6  Okla.  79 ;  18  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 322;  3  Sutherland  on  Damages, — 
4th  ed. — 3258,  sec.  876;  Rubens  v.  Hill,  supra,)  It  fur- 
ther appears  that  in  the  amended  counter-claim  stricken  by 
the  court  the  plaintiff  in  error  expressly  averred  that  he  had 
not  waived  his  right  to  make  a  counter-claim  and  set  up 
facts  showing  that  he  had  not  waived  tlie  same,  to  the  ef- 
fect that  he  made  complaints  to  the  lessor  and  to  his  as- 
signee as  to  the  deficiency  in  the  repairs  covenanted  to  be 
made  and  never  accepted  the  same  as  being  in  compliance 
with  the  terms  of  the  lease,  and  that  they  ignored  his  de- 
mands to  repair  the  same  but  continued  to  demand  the  full 
payment  of  rent  without  heeding  his  demands.  Plaintiff  in 
error  therefore  showed  by  his  affidavit  of  merits  a  good 
cause  of  counter-claim  and  his  right  to  have  such  claim  sub- 
mitted to  the  jury. 

The  judgments  of  the  municipal  court  and  of  the  Appel- 
late Court  are  reversed  and  the  cause  is  remanded  to  the 
municipal  court  for  further  proceedings. 

Reversed  and  remanded. 
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.  (No.  12228. — Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Arthur  W.  Robertson  et  aL  Plaintiffs  in  Error. 

Opinion  Hied  October  21,  ipi8. 

1.  Criminal  law — zvlien  an  indictment  is  sufficient.  An  indict- 
ment setting  forth  an  offense  in  the  terms  and  language  of  the  stat- 
ute creating  the  offense,  or  so  it  may  be  easily  understood  by  the 
defendant  and  the  jury,  is  sufficient. 

2.  Same — name  of  person  whose  property  was  intended  to  be 
destroyed  by  explosives  is  unnecessary.  The  purpose  of  the  act  of 
1887  to  regulate  explosives  and  punish  an  improper  use  of  the  same 
is  the  protection  of  property  generally,  and  the  name  of  the  owner 
of  property  destroyed  or  intended  to  be  destroyed  is  not  an  essen- 
tial element  of  the  offense  and  need  not  be  set  out  in  an  indictment. 

3.  Same — defendants  may  be  guilty  of  conspiracy  to  commit  of^ 
fense  though  the  offense  was  completed.  Persons  who  conspire  to 
make  an  unlawful  use  of  explosives  to  destroy  property  may  be 
convicted  of  the  conspiracy  notwithstanding  the  contemplated  of- 
fense was  actually  completed  and  the  property  destroyed,  as  a  con- 
spiracy to  commit  a  crime  does  not  merge  in  the  crime  itself. 

4.  Same — cross-examination  is  confined  to  matter  brought  out 
on  direct  examination.  Cross-examination  is  to  be  confined  to  what 
was  brought  out  on  direct  examination,  and  where  a  witness  is  ex- 
amined as  to  a  conversation  the  opposite  party  can  cross-examine 
him  upon  such  conversation  only  as  to  the  same  subject  matter. 

5.  Same — ivhen  refusal  to  allow  witness  to  give  entire  statement 
is  not  harmful.  Where  evidence  of  confessions  of  several  of  the 
defendants  on  trial  for  conspiracy  is  introduced  by  the  People  but 
the  statement  of  each  defendant  is  confined  to  his  own  acts  and  no 
question  is  asked  or  answer  given  on  the  direct  examination  as  to 
what  the  other  defendants  had  said  or  done,  it  is  not  harmful  to 
refuse  to  allow  counsel,  on  cross-examination,  to  obtain  the  entire 
statement  of  each  of  the  confessing  defendants,  with  the  intention 
of  moving  to  exclude  the  whole  statement  if  in  its  entirety  it  im- 
plicated the  other  defendants. 

6.  Same — what  amounts  to  "procuring"  explosives.  "Procur- 
ing" explosives  for  an  unlawful  purpose,  within  the  meaning  of 
the  act  of  1887,  does  not  mean  stealing  or  fraudulently  acquiring 
the  same,  and  defendants  are  guilty  of  conspiring  to  procure  ex- 
plosives to  unlawfully  destroy  property  where  they  go  to  the  place 
where  the  explosives  have  been  concealed  by  one  of  their  number 
and  take  them  away  for  use  in  their  unlawful  purpose. 
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7.  Instructions — when  refusal  of  instructions  is  not  error.  In 
a  criminal  case  it  is  not  error  to  refuse  instructions  which  have 
no  basis  in  the  evidence,  nor  is  it  error  to  refuse  an  instruction  the 
principle  of  which  is  contained  in  another  instruction  given  at  the 
request  of  the  same  party. 

8.  Same — when  the  defendants  cannot  complain  that  judge  read 
part  of  instruction,  only.  The  defendants  cannot  complain  that  the 
judge  read  to  the  jury  only  the  first  sentence  of  an  instruction  al- 
though he  permitted  the  whole  instruction  to  go  to  the  jury  without 
striking  out  the  part  not  read,  where  the  sentence  read  was  the  only 
proper  part  of  the  instruction,  the  remainder  being  a  mere  argu- 
ment in  favor  of  the  defendants  as  to  the  weight  of  their  evidence. 

Writ  of  Error  to  the  First  Branch  Appellate  Court  for 
the  First  District ; — ^heard  in  that  court  on  writ  of  error  to 
the  Criminal  Court  of  Cook  county ;  the  Hon.  Hugo  Pam, 
Judge,  presiding. 

Maher  &  Caron,  and  Chari.es  P.  R.  Macaui,ay,  for 
plaintiffs  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Ed- 
ward E.  Wilson,  and  James  C.  O'Brien,  of  counsel,)  for 
the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Arthur  W.  Robertson,  John  J.  Campbell,  Michael  Kuch- 
inski,  Charles  Maves,  James  F.  Sullivan,  Jack  Domke,  Al- 
phonso  M.  Shangraw  and  Charles  G.  Wilson  were  indicted 
in  the  criminal  court  of  Cook  county  for  conspiracy  to  com- 
mit the  criminal  offense  specified  in  section  i  of  the  act  en- 
titled "An  act  to  regulate  the  manufacture,  transportation, 
use  and  sale  of  explosives,  and  to  punish  an  improper  use 
of  the  same."  (Laws  of  1887,  p.  180.)  Charles  G.  Wilson 
was  allowed  a  separate  trial  and  James  F.  Sullivan  was  ac- 
quitted.   The  other  defendants  were  convicted  and  the  Ap- 
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pellate  Court  for  the  First  District  affirmed  the  judgment. 
A  writ  of  error  to  the  Appellate  Court  was  sued  out  and  the 
record  brought  to  this  court  for  review. 

The  defendants  moved  the  court  to  quash  the  indictment 
but  the  motion  was  denied,  and  it  is  contended  that  the 
court  erred  for  the  reason  that  the  name  of  the  owner  of 
the  property  which  the  defendants  intended  to  destroy  was 
not  alleged  in  the  indictment.  The  intent  charged  in  the 
indictment  was  to  use  the  explosives,  and  that  the  same 
should  be  used,  for  the  unlawful  injury  to  and  the  unlawful 
destruction  of  life  and  property,  and  the  charge  was  in  the 
language  of  the  statute.  An  indictment  setting  forth  an  of- 
fense in  the  terms  and  language  of  the  statute  creating  the 
offense,  or  so  it  may  be  easily  understood  by  the  jury,  is 
sufficient.  (Strohm  v.  People,  i6o  111.  582;  Honselman  v. 
People,  168  id.  172;  IVhite  v.  People,  179  id.  356;  Glover 
V.  People,  204  id.  170.)  An  offense  affecting  life  or  prop- 
erty may  be  private  in  its  nature  and  the  person  or  the 
owner  of  property  be  so  affected  by  the  crime  that  his  name 
becomes  material  to  a  statement  of  the  offense  and  is  an  es- 
sential element  of  the  charge,  but  the  manifest  purpose  of 
the  statute  in  question  is  the  protection  of  property  gener- 
ally, artd  the  name  or  names  of  the  owner  or  owners  of 
property  destroyed  or  intended  to  be  destroyed  is  not  an 
essential  element  of  the  crime.  The  offense  is  the  making, 
manufacturing,  compounding,  buying  or  selling  or  other- 
wise procuring  or  disposing  of  explosives  with  the  intent 
to  use  the  same,  or  that  the  same  may  be  used,  for  unlawful 
injury  to  or  the  unlawful  destruction  of  life  or  property 
"in  any  place  whatsoever."  It  is  not  necessary  to  state  the 
name  or  names  of  the  owners  of  property  intended  to  be 
destroyed,  and  the  indictment,  which  charged  the  offense  in' 
the  language  of  the  statute,  was  sufficient. 

It  is  next  insisted  that  the  conspiracy  was  merged  in  the 
completed  offense  and  therefore  the  defendants  could  not  be 
convicted  of  the  conspiracy.    This  is  upon  the  ground  that 
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the  evidence  for  the  People  was  that  the  defendant  Charles 
Maves  broke  open  the  storehouse  of  the  iEtna  Explosive 
Company  at  Willow  Springs  and  took  tlierefrom  a  large 
amount  of  dynamite,  safety  fuses  and  caps,  which  he  hid 
in  some  bushes  in  the  timber,  and  that  he  and  other  defend- 
ants went  to  the  place  where  the  explosives  were  concealed 
and  took  them  in  an  automobile  to  Chicago  and  actually 
destroyed  property.  A  single  transaction  may  include  sev- 
eral independent  crimes,  and  if  there  was  anything  left  of 
the  doctrine  contended  for  after  the  decisions  in  the  cases 
of  Graff  V.  People,  208  111.  312,  and  People  v.  Darr,  255  id. 
456,  and  262  id.  202,  it  is  certain  that  the  conspiracy  to 
commit  a  crime  does  not  merge  in  the  crime  itself.  The 
conspiracy  is  a  crime  of  itself,  and  the  offense  is  complete 
without  the  commission  of  the  act  for  which  the  conspiracy 
was  formed.  A  conspiracy  may  or  may  not  precede  the 
commission  of  an  offense,  but  it  is  not  a  necessary  element 
of  the  offense  or  included  in  it.  The  defendants  were  not 
relieved  from  punishment  for  the  conspiracy  by  the  fact 
that  they  committed  the  crime. 

It  is  next  contended  that  there  was  a  variance  between 
the  evidence  and  the  indictment  from  the  fact  that  the  in- 
dictment charged  an  intent  to  use  the  explosives  for  unlaw- 
ful injury  to  or  unlawful  destruction  of  life  or  property, 
v/hile  the  evidence  showed  that  the  property  destroyed  was 
the  property  of  the  Commonwealth  Edison  Company.  No 
claim  was  made  on  the  trial  that  there  was  a  variance  and 
the  court  was  not  called  upon  to  rule  concerning  a  variance, 
but  the  fact  was  that  the  property  destroyed  was  not,  alone, 
that  of  the  Commonwealth  Edison  Company.  The  defend- 
ants were  employees  of  that  company  and  were  on  a  strike, 
but  there  was  no  evidence  that  their  purpose  was  to  destroy 
only  property  of  that  company.  The  conspiracy  was  com- 
plete when  the  explosives  were  procured  for  the  purpose 
of  destroying  property,  and,  in  fact,  posts,  man-holes  and 
cables  in  streets  and  alleys  were  destroyed  and  the  mo- 
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tors  and  machinery  of  other  companies  and  persons  were 
stopped.  Not  only  was  the  question  of  variance  not  raised 
at  the  trial  but  there  is  no  merit  in  it. 

The  People  introduced  evidence  of  confessions  by  the 
several  defendants  of  their  participation,  respectively,  in  the 
conspiracy,  but  no  question  was  asked  nor  answer  given  on 
direct  examination  as  to  what  either  defendant  said  about 
other  defendants  or  their  acts  and  the  statements  were  con- 
fined to  what  each  defendant  said  about  himself  and  his 
own  acts.  On  cross-examination  counsel  for  the  defend- 
ants asked  for  the  whole  statement  of  each  defendant,  stat- 
ing his  purpose  to  bring  out  the  testimony  so  that  if  the 
entire  statement  incriminated  other  defendants  he  would 
move  to  strike  out  the  whole  statement  as  incompetent.  The 
court  refused  to  permit  such  cross-examination,  and  it  is 
contended  that  the  court  erred  in  the  ruling  under  the  gen- 
eral doctrine  that  where  a  witness  states  a  part  of  a  con- 
versation on  direct  examination  he  may  be  required  on  the 
cross-examination  to  state  the  whole  conversation.  (P hares 
V.  Barber,  6i  111.  271 ;  Black  v.  Wabash,  St.  Louis  and  Pa- 
cific Railway  Co.  iii  id.  351.)  It  is,  however,  a  funda- 
mental rule  of  cross-examination  that  it  is  to  be  confined  to 
what  was  brought  out  on  the  direct  examination,  and  where 
a  party  examines  a  witness  as  to  a  conversation,  the  op- 
posing party  can  only  cross-examine  him  upon  the  conver- 
sation as  to  the  same  subject  matter.  (Chicago  and  ^Aurora 
Railroad  Co.  v.  Thompson,  19  111.  578.)  The  court  is  not 
warranted  in  admitting,  on  cross-examination,  statements 
about  other  persons  or  matters  because  they  were  included 
in  the  conversation.  If  the  defendants  had  been  permitted 
to  cross-examine  the  witnesses  with  the  effect  of  incrimi- 
nating themselves,  they  could  not  have  had  the  testimony 
which  was  perfectly  competent  and  proper,  introduced  on 
the  direct  examination,  excluded,  and  the  refusal  of  the 
court  to  permit  the  defendants  to  show  that  they  were  in- 
cluded in  the  conspiracy  was  in  no  way  injurious  to  them. 
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Much  complaint  is  made  of  the  refusal  of  instructions 
offered  by  the  defendants.  The  first  six  instructions  were 
repetitions  of  directions  to  find  the  defendants  not  guilty  be- 
cause the  evidence  did  not,  as  a  matter  of  law,  sustain  the 
indictment.  The  evidence  did,  as  a  matter  of  law,  sustain 
the  indictment.  But  aside  from  that  fact  the  court  was  jus- 
tified in  refusing  all  such  instructions.  People  v.  Zurek, 
277.111.  621. 

Instruction  7  stated  that  if  the  jury  believed  from  the 
evidence,  beyond  all  reasonable  doubt,  that  the  defendants 
procured  the  explosives  with  the  intent  to  use  the  same  for 
the  unlawful  injury  to  and  destruction  of  property  they 
should  acquit  them  of  the  conspiracy  charged  in  the  indict- 
ment,— u  e.f  if  the  defendants  were  proved  guilty  beyond 
all  reasonable  doubt  the  jury  should  find  them  not  guilty. 
Nothing  more  need  be  said  of  that  instruction. 

Instructions  8  and  9  were  similar,  and  stated,  in  sub- 
stance, that  the  fact  of  two  or  more  persons  acting  in  con- 
cert, moving  explosives  from  place  to  place  for  an  unlawful 
purpose,  was  not,  in  law,  a  conspiracy  to  procure  explosives. 
There  was  nothing  in  the  evidence  to  justify  such  instruc- 
tions. The  evidence  about  moving  explosives  was  that  the 
defendants  went  to  the  place  where  Maves  had  concealed 
them,  procured  them,  took  them  to  Chicago,  hid  them  in 
their  houses  and  a  hen-coop,  and  then  took  them  and  put 
them  in  poles  and  man-holes,  causing  numerous  explosions. 
The  jury  could  not,  under  any  aspect  of  the  evidence,  con- 
clude that  the  defendants  were  merely  changing  the  loca- 
tions of  explosives. 

The  thirteenth  instruction  stated  that  if  it  did  not  ap- 
pear that  tlie  statements  of  the  defendants  were  made  freely 
and  voluntarily  the  jury  should  give  them  no  weight.  The 
defendants  had  merely  denied  that  they  made  the  statements 
at  all,  and  whether  they  were  in  fact  made  was  the  only 
question  before  the  jury.  There  was  not  the  slightest  evi- 
dence of  any  improper  influence  exerted  to  cause  the  state- 
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ments  to  be  made,  and  the  instruction  had  no  relation  to 
any  testimony. 

It  is  admitted  tliat  the  same  rule  stated  in  instruction  21 
was  given  to  the  jury  in  instruction  25,  and  the  complaint 
is  that  this  was  a  better  instruction.  The  defendants  were 
entitled  to  but  one  instruction  stating  the  same  rule  of  law, 
and  if  counsel  regarded  instruction  21  as  the  better  one,  that 
one,  alone,  should  have  been  offered. 

Instruction  22  was  refused,  but  instruction  30  was  prac- 
tically the  same,  and  it  was  given.  If  the  instructions  had 
been  correct  statements  of  the  law  the  defendants  were  en- 
titled to  but  one,  but  both  were  wrong  and  neither  should 
have  been  given.  Instruction  30  advised  the  jury  that  if 
Charles  Maves  stole  the  explosives  on  his  own  initiative, 
solely,  and  the  other  defendants  entered  into  an  agreement 
with  him  to  use  the  explosives,  to  carry  them  into  the  city 
and  by  means  of  them  to  destroy  property,  which  was  the 
only  conspiracy  entered  into  by  the  defendants,  they  should 
find  the  defendants  not  guilty.  That  was  not  the  law.  Pro- 
curing explosives  does  not  mean  stealing  or  a  fraudulent 
acquisition,  and  going  to  the  place  where  Maves  had  con- 
cealed the  explosives  to  get  them  for  the  unlawful  use  was 
procuring  them. 

Instruction  35  was  as  follows : 

"The  defendants  are  competent  witnesses  in  their  own 
behalf,  and  though  you  may,  indeed,  take  into  consideration 
the  fact  that  they  are  interested  in  the  result  of  this  prose- 
cution, yet  you  should  not  refuse  to  fairly  consider  their 
testimony  merely  because  they  are  defendants.  The  testi- 
mony of  a  defendant  may  be  of  even  greater  weight  than 
the  testimony  of  all  the  other  witnesses  in  the  case  put  to- 
gether, if  the  jury  consider  it  entitled  to  such  weight,  even 
if  he  is  contradicted  by  other  witnesses  in  material  parts  of 
his  testimony  and  is  corroborated  by  none;  and  in  this  case 
you  should  give  the  defendants  the  benefit  of  any  reasonable 
doubt  of  guilt,  if  any  such  you  have,  whether  such  doubt 
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arises  from  the  testimony  of  the  defendants  or  from  any 
other  evidence  in  the  case,  when  all  the  evidence  is  consid- 
ered together." 

The  court  read  the  first  sentence  of  the  instruction  and 
did  not  read  the  remainder  but  sent  it  to  the  jury.  The  de- 
fendants had  the  benefit  of  permitting  the  jury  to  read  the 
instruction  founded  on  no  rule  of  law  but  an  argument  in 
favor  of  the  defendants  upon  the  weight  of  the  evidence. 
Instead  of  an  error  against  the  defendants,  permitting  it  to 
go  to  the  jury  was  an  error  in  their  favor.  The  court  might 
have  stricken  out  all  of  the  instruction  after  the  first  sen- 
tence and  given  it  to  the  jury  but  was  not  bound  to  do  so, 
and  it  would  not  have  been  error  to  refuse  it. 

Several  instructions  given  to  the  jury  were  arguments 
for  the  defendants  and  not  always  in  accordance  with  the 
law.  Instruction  27  began  with  a  statement  that  a  verdict 
of  not  guilty  does  not  necessarily  mean  that  the  jury  were 
convinced  of  the  innocence  of  the  defendants  of  the  charge, 
and  concludes :  "And  even  if  you  believe  from  the  evidence 
that  there  is  no  probability  that  they  are  innocent,  yet  it  is 
your  duty  as  jurors  to  find  the  defendants  not  guilty."  The 
defendants  have  no  reason  to  complain  of  the  law  given  to 
the  jury. 

It  is  alleged  as  error  that  the  verdict  did  not  find  the 
age  of  Campbell.  The  testimony  was  that  he  did  not  know 
how  old  he  was,  and  he  signed  a  statement  that  he  was 
twenty-six  years  old.  The  verdict  was  returned  before  the 
Parole  law,  which  extended  the  ages  of  persons  who  might 
be  sent  to  the  reformatory  from  twenty-one  to  twenty-six 
years,  went  into  eflfect,  and  either  from  Campbell's  testi- 
mony or  the  law  the  verdict  was  not  insufficient  because  it 
did  not  find  his  age. 

The  verdict  was  returned  on  June  2,  191 7,  a  new  trial 
was  denied  on  June  30,  191 7,  and  judgment  on  the  verdict 
was  entered  on  July  10,  191 7.  An  error  has  been  assigned 
on  the  ground  that  the  judgment  was  not  entered  accord- 
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ing  to  the  statute  which  took  effect  on  July  i,  19 17,  but  it 
is  conceded  by  counsel  that  the  error  was  not  assigned  in 
tlie  Appellate  Court  nor  the  attention  of  that  court  directed 
to  the  question  sought  to  be  raised  by  it.  The  question, 
therefore,  is  not  before  this  court  and  the  error  will  not 
be  considered. 

The  evidence  left  no  reasonable  doubt  of  the  guilt  of 
the  defendants.  The  testimony  for  the  People  established 
beyond  question  a  conspiracy  to  go  to  the  place  where  the 
^plosives  were  concealed  and  to  get  them  and  take  them  to 
Chicago  for  the  unlawful  purpose  of  destroying  property. 
The  defendants  denied  their  guilt  and  also  denied  making 
the  confessions,  which  were  conclusively  proved  not  only  by 
testimony  of  witnesses  who  heard  them  made  but  by  the 
stenographic  notes  taken  at  the  time.  There  was  good  rea- 
son for  not  believing  them. 

The  judgment  is  affirmed.  judg,nent  affirmed. 


(No.  1 2 169. — Reversed  and  remanded.) 
Permelia  Hughes,  Appellee,  vs,  Etta  P.  Hall,  Appellant. 

Opinion  Med  October  21,  ipi8. 

1.  Limitations — when  possession  of  co-tenant  is  adverse.  Pos- 
session by  one  tenant  in  common  is  adverse  to  the  others  where  it 
is  of  such  a  character  as  to  give  notice  to  the  others  that  their  title 
is  disputed  and  that  the  one  in  possession  claims  the  whole  title. 

2.  Same — what  constitutes  notice  of  adverse  claim.  Where  a 
testator  devises  a  tract  of  land  to  his  grandchild  at  the  death  or 
re-marriage  of  the  widow,  and  the  grandchild  and  the  widow  live 
together  on  the  land  until  the  re-marriage  of  the  widow,  notice  by 
the  grandchild  to  the  widow  that  she  has  no  longer  any  right  to 
remain  on  the  place,  in  response  to  which  the  widow  moves  away, 
leaving  the  grandchild  in  possession,  is  notice  of  the  grandchild's 
adverse  claim  of  title. 

3.  Same — a  will  purporting  to  devise  whole  interest  in  tract  of 
land  is  color  of  title.  A  will  purporting  to  devise  the  whole  inter- 
est in  a  tract  of  land,  and  not  merely  a  one-half  interest,  is  color 
of  title  to  the  whole  interest,  and  if  there  is  no  bad  faith  and  the 


Digitized  by 


Google 


Od'18.3  Hughes  v.  Hall.  629 

devisee  takes  possession  and  holds  the  same  adversely  under  notice 
of  such  claim  of  title  for  more  than  seven  consecutive  years,  re- 
ceiving all  profits  and  paying  all  taxes  on  the  land,  she  will  acquire 
title  by  limitation  to  the  whole  interest  in  the  land. 

Appeal  from  the  Circuit  Court  of  Hamilton  county; 
the  Hon.  Julius  C.  Ki^rn,  Judge,  presiding. 

Richard  L.  Bocgs,  and  Harry  Anderson,  (Carroll 
C.  BoGGS,  of  counsel,)  for  appellant. 

J.  H.  Lane,  and  Creichton  &  Thomas,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 
Appellee,  Permelia  Hughes,  filed  her  bill  in  the  circuit 
court  of  Hamilton  county  seeking  the  partition  of  66  acres 
of  land  described,  claiming  to  be  the  owner  of  a  one-half 
interest  therein.  Appellee  was  the  widow  of  Thomas  D. 
Shorb,  who  died  testate  December  i,  1895.  ^^  ^^  time 
of  testator's  death  he  owned  about  $1300  in  personal  prop- 
erty, 50  acres  of  land  in  his  own  name,  and  he  and  appel- 
lee owned  120  acres  as  tenants  in  common,  which  included 
the  66  acres  here  involved.  Testator  left  surviving  him 
his  widow,  (the  appellee,)  a  son,  a  step-son  and  a  grand- 
daughter, Etta  P.  Lane,  (the  appellant,)  the  child  of  a  de- 
ceased daughter.  By  his  will  he  devised  personal  property 
amounting  to  about  $680  to  his  widow  in  lieu  of  dower, 
personal  property  amounting  to  about  $125  to  his  grand- 
daughter, appellant  here,  and  the  remainder  of  his  personal 
property,  amounting  to  about  $500,  to  his  son  and  step-son, 
share  and  share  alike.  The  second  clause  of  the  wmU  reads 
as  follows : 

''Second — I  give  and  devise  to  my  grand-daughter,  Etta 
P.  Lane,  her  heirs  and  assigns,  all  that  tract  or  parcel  of 
land  situated  and  described  as  follows,  at  the  death  or 
marriage  of  my  beloved  wife,  Permelia  Shorb :  The  south- 
east fourth  of  the  southeast  quarter  section  No.  twenty-two 


Digitized  by 


Google 


630  Hughes  t;.  Hall.  [284  111. 

(22),  and  the  west  half  of  the  southwest  fourth  of  the 
southwest  quarter  of  section  twenty-three  (23),  and  eight 
rods  off  of  the  nortli  end  of  the  west  half  of  the  northwest 
fourth  of  the  northwest  quarter  of  section  twenty-six  (26), 
and  eight  rods  off  the  north  side  of  the  northeast  fourth 
of  the  northeast  quarter  of  section  twenty-seven  (27),  all 
in  township  No.  three  (3),  south,  range  No.  six  (6),  east 
3d  P.  M.,  situated  in  the  county  of  Hamilton  and  State  of 
Illinois,  containing  in  all  sixty-six  (66)  acres,  more  or  less. 
My  wife,  Permelia  Shorb,  and  my  step-son,  Thomas  D. 
Shorb,  shall  control  the  above  described  land  until  my 
grand-daughter,  Etta  P.  Lane,  becomes  of  age,  and  if  my 
grand-daughter,  Etta  P.  Lane,  dies  without  issue,  said  land 
described  shall  be  divided  between  my  son,  Thomas  A. 
Shorb,  and  my  step-son,  Thomas  D.  Shorb,  equally  between 
them,  share  and  share  alike.'* 

By  the  fourth  clause  of  his  will  testator  gave  the  re- 
mainder of  his  real  estate  to  his  son  and  step-son,  share 
and  share  alike.  The  widow  was  named  executrix  and  ad- 
ministered the  estate. 

After  testator's  death  appellee  and  appellant  continued 
to  live  on  the  land  here  involved  until  1904,  when  appel- 
lant married  and  moved  away.  Her  husband  died  soon 
thereafter  and  she  returned  and  lived  with  appellee.  Ap- 
pellant again  married  in  October,  1905,  and  she  and  her 
husband  lived  with  appellee  on  the  land.  Appellee  married 
December  24,  1905,  and  January  i,  following,  she  and  her 
husband  left  the  premises,  leaving  appellant  and  her  hus- 
band in  possession.  Appellant  and  her  husband  lived  on 
the  land  until  the  spring  of  19 16,  when  they  moved  to  Mill 
Shoals,  renting  the  farm  to  a  tenant  until  March,  19 17.  A 
few  days  before  March  i  the  tenant  moved  off  the  prem- 
ises and  appellee  took  possession  of  the  land.  April  26, 
191 7,  appellant  served  a  notice  upon  appellee  to  vacate  the 
premises,  and  appellee  filed  this  bill  for  partition  May  5, 
following. 
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The  answer  of  appellant  denied  appellee  had  any  title 
to  or  interest  in  the  land,  and  averred,  in  substance,  that 
the  testator  devised  the  whole  of  said  66  acres  to  appellant 
subject  to  appellee's  life  estate  or  until  her  re-marriage; 
^at  other  provisions  were  made  in  the  will  for  appellee 
which  she  accepted  and  that  she  cannot  now  claim  an  inter- 
est in  the  land.  The  answer  further  alleges  the  marriage 
of  appellee  in  December,  1905 ;  that  her  estate  and  right  to 
the  land  terminated  at  her  marriage ;  that  she  surrendered 
possession  to  appellant,  since  which  time  appellant  has  been 
in  the  possession  of  the  land,  has  paid  all  taxes  thereon 
and  made  lasting  and  valuable  improvements.  Appellant 
also  filed  a  cross-bill,  and  both  in  her  answer  and  cross-bill 
claimed  possession  and  title  under  color  of  title  made  in 
good  faith  and  payment  of  taxes  legally  assessed  for  more 
than  seven  years,  and  that  by  virtue  of  section  6  of  the 
Statute  of  Limitations  she  was  the  owner  in  fee  simple  of 
the  premises.  The  cross-bill  prayed  that  appellant's  title  be 
confirmed  and  that  she  be  declared  the  sole  owner  in  fee 
of  said  land.  The  cause  was  heard  in  open  court  by  the 
chancellor  and  a  decree  entered  finding  that  appellant  and 
appellee  each  owned  an  undivided  one-half  interest  in  the 
premises  and  for  partition. 

Appellant  rests  lier  claim  of  title  to  the  66  acres  on  two 
grounds :  ( i )  On  the  equitable  rule  that  where  a  testator 
by  his  will  disposes  of  property  belonging  to  another  and 
by  the  same  will  makes  a  gift  of  property  he  does  own  to 
the  person  whose  property  he  devised  to  someone  else,  such 
donee  will  be  required  to  elect  whether  he  will  accept  the 
benefit  of  the  provisions  of  the  will  made  for  him  out  of 
the  testator's  estate  and  relinquish  his  property  given  an- 
other, and  where  the  rule  applies,  if  the  donee  accepts  the 
gift  made  for  his  benefit  he  will  be  deemed  to  have  elected 
to  abide  by  the  will;  (2)  by  limitation  under  section  6  of 
the  chapter  on  limitations,  which  provides  that  one  in  pos- 
session under  claim  and  color  of  title  made  in  good  faith  for 
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seven  successive  years,  and  payment  of  all  taxes  legally  as- 
sessed during  that  period,  shall  be  adjudged  the  legal  owner. 

In  the  view  we  take  of  the  case  it  will  not  be  necessary 
to  discuss  the  first  ground  of  appellant's  claim  of  title.  If 
the  second  ground  is  good  that  disposes  of  the  case.        • 

The  will  devises  to  the  appellant,  the  testator's  grand- 
daughter, at  the  death  or  marriage  of  his  widow,  "all  that 
tract  or  parcel  of  land  situated  and  described  as  follows, 
[describing  the  land,]  situated  in  the  county  of  Hamilton 
and  State  of  Illinois,  containing  in  all  sixty-six  (66)  acres, 
more  or  less."  The  will  purported  to  devise  the  whole 
66  acres  and  not  the  undivided  one-half  owned  by  the  tes- 
tator, and  whether,  the  whole  will  considered,  a  case  was 
presented  within  tlie  equitable  rule  requiring  an  election,  on 
its  face  it  was  color  of  title.  (Baldwin  v.  Ratcliff,  125  111. 
376;  Peabody  v.  Burri,  255  id.  592;  2  Corpus  Juris,  195.) 
There  was  no  proof  of  bad  faith,  and  in  the  absence  of 
such  evidence  good  faith  will  be  presumed.  {Baldwin  v. 
Ratcliff,  supra,)  The  will  met  the  requirements  of  color 
of  title  obtained  in  good  faith.  The  question  tlien  arises, 
did  appellant  take  possession,  under  her  color  of  title,  of 
the  entire  interest  in  the  66  acres,  and  was  her  possession 
hostile  to  and  adverse  to  any  claim  of  her  co-tenant,  if 
she  and  the  widow  were  tenants  in  common,  and  did  the 
widow  have  notice  of  appellant's  claim  of  the  entire  estate? 

The  rule  is  that  the  possession  of  one  tenant  in  common 
will  not  be  deemed  adverse  to  his  co-tenants,  but  it  may 
become  so.  It  is  adverse  where  it  is  of  such  a  character  as 
to  give  notice  to  the  co-tenant  that  his  title  is  disputed  and 
that  one  in  possession  claims  adversely  to  him.  {Water- 
man Hall  V.  Waterman,  220  111.  569.)  The  evidence  dis- 
closes that  appellant  was  a  member  of  the  testator's  family, 
her  mother  being  dead.  After  the  death  of  the  testator  she 
continued  to  reside  with  the  widow  on  the  land  in  contro- 
versy until  the  appellant's  marriage,  in  1904.  Her  husband 
lived  but  a  short  time,  and  she  returned  in  1905  and  lived 
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with  the  widow  until  the  widow's  marriage,  in  December 
of  that  year.  After  the  widow's  marriage  appellant  told 
her  she  had  no  right  to  remain  on  the  place.  The  widow 
believed  that  was  true  and  moved  away.  The  widow,  who 
is  now' Mrs.  Hughes,  testified  the  appellant  told  her,  in  sub- 
stance, that  she  (.the  widow)  had  no  further  interest  in  the 
premises,  and  that  she  thought  that  was  so ;  that  the  deed 
which  had  been  made  to  her  and  her  husband  was  lost,  and 
she  thought  it  had  been  destroyed  by  fire  when  their  house 
burned.  The  deed  was  found  a  short  time  before  Mrs. 
Hughes  took  possession  of  the  land,  in  191 7.  The  deed 
to  Mrs.  Hughes  and  her  husband,  the  testator,  was  dated 
July  23,  1872,  and  was  recorded  August  26,  1875.  After 
Mrs.  Hughes  married  and  moved  from  the  land,  January 
I,  1906,  appellant  lived  on  and  occupied  it  until  the  spring 
of  1916,  when  she  moved  a  few  miles  a^vay  and  rented  the 
place  to  a  tenant  until  March  i,  19 17.  The  tenant  moved 
away  from  the  premises  a  few  days  before  March  i,  1917, 
and  Mrs.  Hughes  thereupon  moved  in  and  took  possession 
of  the  land.  It  is  clear,  therefore,  that  Mrs.  Hughes  had 
notice  that  appellant  claimed  to  own  the  entire  66  acres  un- 
der the  will  of  her  grandfather,  and  she  testified  she  thought 
the  appellant's  claim  was  valid  until  a  short  time  before  she 
moved  on  the  premises,  in  191 7.  During  the  period  ap- 
pellant was  in  possession  (eleven  years)  it  is  not  disputed 
that  she  received  and  appropriated  the  entire  proceeds  of 
the  land  and  that  she  paid  all  taxes  legally  assessed  against 
it  and  made  lasting  and  valuable  improvements.  Under  the 
decisions  in  this  State,  (Roberts  v.  Cox,  259  111.  232,  Big- 
gins V.  Dufficy,  262  id.  26,  and  many  others,)  Mrs.  Hughes 
was  barred,  under  the  provisions  of  the  statute  referred  to, 
from  asserting  her  title  against  appellant. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  original  bill  and 
grant  the  relief  prayed  in  the  cross-bill. 

Reversed  and  remanded,  with  directions. 
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(No.  12227. — ^Judgment  reversed.) 

James  F.  Sutter,  Appellee,  vs.  The  People's  Gag  Light 

AND  Coke  Company,  Appellant. 

Opinion  Med  October  21,  ipi8. 

1.  Estoppel — what  must  appear  before  an  estoppel  in  Pais  can 
be  invoked.  Before  an  estoppel  in  pais  can  be  invoked  in  aid  of 
a  litigant  it  must  appear  that  the  person  against  whom  it  is  invoked 
has  by  his  words  or  conduct  caused  the  litigant  to  believe  in  the 
existence  of  a  certain  state  of  things  and  induced  him  to  act  upon 
that  belief. 

2.  Same — when  corporation  is  not  estopped  to  attack  validity  of 
law,  A  gas  corporation  which  files  a  petition  in  court  alleging  that 
the  rates  for  gas  fixed  by  an  ordinance  are  unjust  and  unreason- 
able and  praying  the  court  to  review  the  same,  docs  not  by  such 
action  estop  itself  to  attack  the  validity  of  the  law  under  which  the 
ordinance  was  passed. 

3.  Actions  and  diJfenses — ivhen  the  plaintiff  may  maintain  suit 
though  another  suit  is  pending.  One  who  has  for  several  years 
been  obliged  to  pay  a  gas  company  for  gas  at  a  rate  in  excess  of 
that  fixed  by  a  city  ordinance  may  maintain  a  suit  against  the  com- 
pany to  recover  the  excess  paid  by  him,  notwithstanding  the  city, 
in  another  suit,  is  seeking  to  enforce  the  ordinance  and  protect  the 
right  of  consumers  to  a  refund. 

4.  Constitutional  law — all  presumptions  are  in  favor  of  the 
validity  of  an  act.  The  General  Assembly  is  without  restriction  or 
limit  in  the  exercise  of  Legislative  power  except  as  bounds  are  set 
or  restrictions  imposed  by  the  constitution,  and  all  presumptions  are 
indulged  and  doubts  resolved  in  favor  of  the  validity  of  a  statute. 

5.  Same — courts  cannot  evade  clear  duty  to  declare  an  act  in- 
valid. Where  it  is  clear  that  a  limitation  or  restriction  imposed  by 
the  constitution  has  been  violated  or  disregarded  by  the  General 
Assembly  it  is  the  duty  of  the  courts  to  declare  the  act  unconsti- 
tutional, and  such  duty  cannot  be  evaded  or  neglected,  no  matter 
how  desirable  or  beneficial  the  attempted  legislation  may  be. 

6.  Same — rule  where  act  includes  tivo  subjects  and  both  are  ex- 
pressed in  the  title.  Where  an  act  includes  two  subjects  and  both 
are  expressed  in  its  title  it  is  not  possible  for  the  courts  to  judge 
between  the  two  subjects  and  hold  the  act  valid  as  to  one  and  void 
as  to  the  other,  and  in  such  case  the  entire  act  must  be  held  invalid 
as  in  contravention  of  section  13  of  article  4  of  the  constitution. 

7.  Same — the  General  Assembly  must  determine  how  broad  the 
title  of  an  act  shall  be.    The  General  Assembly  must  determine  how 
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broad  or  how  specific  the  title  of  an  act  shall  be,  and  if  the  title 
is  general  any  number  of  provisions  may  be  contained  in  the  act, 
no  matter  how  diverse  they  may  be,  so  long  as  they  are  not  incon- 
sistent with  or  foreign  to  the  general  subject  and  may  be  consid- 
ered in  furtherance  thereof. 

8.  Same — meaning  of  the  word  "germane,"  The  word  "ger- 
mane" is  literally  applicable  only  to  persons  united  by  a  common 
tie  of  blood  or  marriage,  but  when  applied  to  a  legislative  provi- 
sion and  used  in  a  metaphorical  sense  the  common  tie  is  found  in 
the  tendency  of  the  provision  to  promote  the  object  and  purpose 
of  the  act  to  which  it  belongs. 

9.  Same — rule  where  title  to  an  act  is  restricted.  If  the  title  of 
an  act  is  restricted  by  the  General  Assembly  to  a  particular  branch 
of  some  general  subject  the  courts  cannot  enlarge  the  scope  of  the 
title,  and  only  such  provisions  which  tend  to  promote  the  object  of 
the  act  as  so  restricted  can  be  said  to  be  within  the  title. 

10.  Same — the  act  of  190^,  authorizing  city  of  Chicago  to  fix 
rates  for  gas,  is  unconstitutional.  The  act  of  1905,  (Laws  of  1905, 
p.  no,)  '*to  confer  upon  the  city  of  Chicago  the  power  and  au- 
thority to  sell  surplus  electricity  and  to  fix  the  rates  and  charges 
for  the  supply  of  gas  and  electricity  for  power,  heating  and  light- 
ing furnished  by  any  individual,  company  or  corporation  to  said 
city  of  Chicago  and  the  inhabitants  thereof,"  expresses  two  distinct 
subjects  in  such  title,  and  as  the  act  contains  provisions  relating 
to  both  subjects  the  entire  act  is  void. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Leo  J.  Doyle,  Judge,  presiding. 

Meagher,  Whitney,  Ricks  &  Sui^livan,  (John  P. 
Wilson,  and  Jesse  J.  Ricks,  of  counsel,)  for  appellant. 

Ringer  &  Wilhartz,  and  Cannon  &  Poage,  for  ap- 
pellee. 

Donald  R.  Richberg,  amicus  curice. 

Mr.  Justice  Cartvvright  delivered  the  opinion  of  the 
court : 

The  appellee,  James  F.  Sutter,  brought  this  suit  in  the 
municipal  court  of  Chicago  against  the  appellant,  the  Peo- 
ple's Gas  Light  and  Coke  Company,  and  by  his  statement 


Digitized  by 


Google 


636         Sutter  v.  People's  Gas  Light  Co.         B81  III. 

of  claim  alleged  that  the  city  council  of  the  city  of  Chicago 
on  July  17,  191 1,  passed  an  ordinance  fixing  the  rates  for 
gas  furnished  to  consumers  for  the  next  five  years,  as  fol- 
lows :  During  the  first  year  of  said  five  years  seventy-five 
cents  for  each  1000  cubic  feet  of  gas  consumed  or  used, 
during  the  second  and  third  years  seventy  cents  for  each 
1000  cubic  feet,  and  during  the  next  two  years  sixty-eight 
cents  for  each  1000  cubic  feet;  that  during  the  five-year 
period  that  the  ordinance  remained  in  force  the  plaintiff  was 
a  consumer  of  gas  supplied  by  the  defendant,  and  from  the 
loth  day  of  August,  191 1,  when  the  ordinance  went  into 
eflFect,  during  the  life  of  the  ordinance,  the  defendant  de- 
manded eighty  cents  per  1000  cubic  feet  for  gas  consumed 
by  the  plaintiff  and  refused  to  supply  gas  to  him  at  the  rates 
prescribed  by  the  ordinance,  by  means  whereof  the  plain- 
tiff was  compelled  to  and  did  submit  to  pay,  and  did  pay 
through  all  the  five-year  period  for  the  gas  consumed  by 
him,  at  the  rate  of  eighty  cents  for  each  1000  cubic  feet, 
whereby  the  defendant  became  and  was  liable  to  refund  and 
pay  to  the  plaintiff  the  amount  of  overcharges,  aggregating 
the  sum  of  $1 1.53.  The  defendant  by  its  affidavit  of  merits 
admitted  the  passage  of  the  ordinance  and  that  the  plaintiff 
paid  to  the  defendant  the  sums  sets  forth  in  the  statement 
of  claim  at  the  rate  of  eighty  cents  for  each  1000  cubic  feet 
of  gas  consumed,  which  was  the  rate  charged  by  defendant 
during  the  period,  but  it  denied  the  validity  of  the  ordi- 
nance, and  alleged  that  it  was  passed  pursuant  to  power  as- 
sumed to  have  been  granted  to  the  city  by  an  act  approved 
May  18,  1905,  entitled  "An  act  to  confer  upon  the  city  of 
Chicago  the  power  and  authority  to  sell  surplus  electricity 
and  to  fix  the  rates  and  charges  for  the  supply  of  gas  and 
electricity  for  power,  heating  and  lighting  furnished  by  any 
individual,  company  or  corporation  to  said  city  of  Chicago 
and  the  inhabitants  thereof."  It  alleged  that  the  act  was 
unconstitutional,  null  and  void  because  not  read  at  large  on 
three  different  days  in  each  house,  and  because  the  bill  and 
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all  amendments  thereto  were  not  printed  before  voted  upon, 
and  because  the  act  embraced  two  subjects,  both  of  which 
were  expressed  in  the  title  and  act,  in  violation  of  section  13 
of  article  4  of  the  constitution,  and  that  the  act  did  not  go 
into  effect  because  it  was  never  lawfully  submitted  to  or 
adopted  by  the  electors  of  the  city  of  Chicago.  The  plain- 
tiff filed  an  affidavit  in  reply,  tliat  defendant  was  estopped 
to  set  up  its  defense  because  it  had  filed  a  petition  in  the 
circuit  court  of  Cook  county  alleging  that  the  rates  and 
charges  fixed  by  the  ordinance  were  unjust  and  unreason- 
able, and  obtained  an  order  restraining  the  city  from  enforc- 
ing or  attempting  to  enforce  the  ordinance,  and  providing 
that  until  final  action  of  the  court  defendant  should  charge, 
collect  and  receive  eighty  cents  per  1000  cubic  feet  for  gas 
consumed,  with  the  additional  sum  of  ten  cents  for  a  fail- 
ure to  pay  within  ten  days,  and  that  each  consumer  'of  gas 
paying  in  excess  of  the  rates  fixed  by  the  ordinance  until 
the  final  order  of  the  court  should  receive  a  refund  of  such 
excess  if  the  rates  fixed  were  finally  adjudged  to  be  just 
and  reasonable,  and  that  the  defendant  assented  to  the  en- 
try of  the  order.  An  affidavit  in  rejoinder  was  filed,  set- 
ting forth  that  the  facts  stated  in  the  reply  were  incom- 
petent and  immaterial;  denying  that  the  provision  of  the 
order  for  a  refund  was  assented  to  by  the  defendant  or  that 
the  defendant  had  either  waived  its  right  to  assert  the  in- 
validity of  the  act  or  was  estopped  to  assert  the  same,  and 
that  prior  to  August  2,  191 1,  the  defendant  had  for  five 
years  sold  gas  for  eighty-five  cents  per  1000  cubic  feet,  and 
by  the  order  of  the  court  fixing  a  price  of  eighty  cents  the 
defendant  suffered  a  large  loss.  The  issues  formed  were 
tried  before  the  court  without  a  jury  and  were  found  against 
the  defendant,  and  judgment  was  rendered  for  the  plaintiff 
for  $11.53  ^^^  costs  of  suit.  An  appeal  to  this  court  was 
allowed  and  perfected. 

In  the  municipal  court  Donald  R.   Richberg,   special 
counsel  for  the  city  of  Chicago,  appeared  as  amicus  curia 
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and  participated  in  the  trial,  and  presented  to  the  court  a 
statement  and  affidavit  for  the  purpose  of  showing  that  the 
suit  was  fictitious  and  coUusive  and  the  court  should  on  its 
own  motion  dismiss  the  suit.  In  this  court  he  filed  a  motion 
for  leave  to  appear  as  amicus  curicc  and  presented  a  copy 
of  his  affidavit,  setting  up  at  length  the  proceedings  in  the 
circuit  court,  with  an  argument  that  the  suit  should  be  dis- 
missed because  fictitious  and  collusive  and  because  plaintiff 
had  no  right  of  action  and  the  municipal  court  no  jurisdic- 
tion. He  was  permitted  to  file,  and  has  filed,  a  brief  under 
the  title  of  "Suggestions,"  setting  up  the  same  matters  pre- 
sented, to  the  municipal  court.  The  record  has  been  fully 
and  patiently  examined  and  there  is  not  the  slightest  ground 
for  the  charge  that  the  case  is  fictitious  or  collusive  in  any 
respect.  The  case  has  been  argued  for  the  appellee,  both  at 
the  bar  and  by  printed  brief  and  argument  of  119  pages, 
with  force  and  ability,  showing  unusual  investigation  of  au- 
thorities and  omitting  nothing  that  could  have  been  pre- 
sented to  sustain  the  constitutionality  of  the  act  upon  every 
ground  on  which  it  has  been  attacked  and  to  sustain  the 
claim  of  estoppel.  The  attack  upon  the  parties  as  having 
instituted  and  carried  on  a  fictitious  and  collusive  suit  is 
unjustifiable  and  groundless.  Not  a  single  fact  has  been 
stated  in  support  of  the  charge,  except  that  there  is  another 
suit  in  the  circuit  court. 

The  counsel  for  appellee  have  joined  with  the  amicus 
curies  in  insisting  that  the  defendant  waived  its  right  to  as- 
sert tlie  unconstitutionality  of  the  statute  and  is  estopped 
to  assert  the  same.  Anyone  may  waive  his  own  personal, 
individual  right  to  question  the  constitutionality  of  a  statute 
or  may  be  estopped  to  assert  such  right.  {McCarthy  v.  La- 
vasche,  89  111.  270;  People  v.  Vaughan,  282  id.  163;  Pierce 
V.  Somerset  Railzvay  Co,  171  U.  S.  641 ;  Ferguson  v.  Lan- 
dran,  68  Ky.  230;  10  R.  C.  L.  836.)  If  there  is  an  attempt 
to  enforce  a  liability  based  on  an  unconstitutional  act  and 
the  defendant  fails  to  set  up  by  way  of  defense  the  inval- 
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idity  of  the  act  his  failure  and  neglect  will  ordinarily  con- 
stitute a  waiver  of  his  personal  right,  and  a  party  will  be 
estopped  to  assert  the  invalidity  of  an  act  which  he  has 
treated  as  valid  by  receiving  and  accepting  its  benefits.  But 
neither  of  those  conditions  exists  here.  The  act  in  question 
provided  that  if  the  city  should  fix  unjust  and  unreasonable 
rates  and  charges  the  same  might  be  reviewed  and  deter- 
mined by  the  circuit  court  of  the  county  in  which  the  city 
was  situated.  The  defendant  was  charging  a  rate  of  eighty- 
five  cents  per  looo  cubic  feet  for  gas  and  applied  to  the  cir- 
cuit court  by  petition  alleging  that  the  rates  prescribed  by 
the  ordinance  were  unjust  and  unreasonable  and  praying 
the  court  to  review  the  same.  No  one  was  made  a  defend- 
ant but  the  city  of  Chicago  entered  its  appearance,  and  dur- 
ing the  seven  years  that  the  case  has  been  pending  it  has  had 
a  checkered  history  either  as  a  petition  to  fix  rates  or  a  bill 
in  equity,  but  it  has  never  reached  a  conclusion.  Under  the 
petition  an  order  was  made  reducing  the  rates  for 'gas  from 
eighty-five  cents  to  eighty  cents,  and  no  advantage  accrued 
to  the  defendant  under  the  act  or  the  ordinance  from  which 
it  can  be  said  that  the  defendant  received  and  accepted  any 
benefit  from  the  act.  The  petition  alleged  that  the  rates 
fixed  were  unjust,  unreasonable  and  confiscatory,  and  an 
attack  upon  the  ordinance  upon  that  grouijd  could  not  be 
treated  as  an  admission  that  it  is  valid  and  free  from  any 
other  objection.  All  that  can  be  claimed  as  an  estoppel  is 
tliat  the  ordinance  was  attacked  on  a  different  ground  in 
the  circuit  court  than  the  ground  upon  which  the  defense 
was  based  in  this  suit,  and  that  contains  no  element  of  an 
estoppel  in  pais.  Such  an  estoppel  is  based  upon  the  pre- 
vention of  a  fraudulent  result  if  one  were  permitted  to 
dispute  the  existence  of  a  state  of  facts  which  he  has  in- 
duced another  to  believe  in  and  act  upon.  Before  it  can  be 
invoked  to  the  aid  of  the  litigant  it  must  appear  that  the 
person  against  whom  it  is  invoked  has  by  his  words  or  con- 
duct caused  the  litigant  to  believe  in  the  existence  of  a  cer- 
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tain  state  of  things  and  induced  him  to  act  upon  that  be- 
lief. In  Holcomb  v.Boynton,  151  111.  294,  it  was  said: 
"It  is  a  novel  idea  in  the  law  of  estoppel  that  the  doctrine 
should  be  applied  to  a  person  who  has  been  guilty  of  no 
fraud,  simply  because  under  a  misapprehension  of  the  law 
he  has  treated  as  legal  and  valid  an  act  void  and  open  to 
the  inspection  of  all."  And  in  Washingtonian  Home  v. 
City  of  Chicago,  157  111.  414,  the  court  said:  "An  estop- 
pel by  matter  in  pais  may  be  defined  as  an  indisputable 
admission,  arising  from  the  circumstances,  that  the  party 
claiming  the  benefit  of  it  has,  while  acting  in  good  faith, 
been  induced  by  the  voluntary,  intelligent  action  of  the  party 
against  whom  it  is  alleged  to  change  his  position."  The 
facts  of  this  case  do  not  come  within  the  rule.  The  courts 
are  open  to  the  citizen  for  the  enforcement  of  his  legal 
rights,  and  the  plaintiff  in  the  municipal  court  was  enforcing 
his  individual  claim  to  recover  an  excess  paid  over  the  rates 
fixed  by  the  ordinance.  If  the  ordinance  was  valid  he  had 
a  right  to  recover  the  excess,  regardless  of  the  fact  that 
the  city  in  another  suit  was  proposing  or  attempting  to  pro- 
tect his  right  to  a  refund. 

When  it  is  alleged  that  an  act  of  the  General  Assembly 
violates  constitutional  restrictions  imposed  by  the  people 
upon  the  exercise  of  legislative  power  the  rules  by  which 
the  court  is  to  be  guided  are  well  settled.  The  General 
Assembly  is  without  restriction  or  limit  in  the  exercise  of 
legislative  power  except  as  bounds  are  set  or  restrictions 
imposed  by  the  constitution.  {Sazvyer  v.  City  of  Alton, 
3  Scam.  127;  Winch  v.  Tobin,  107  111.  212;  People  v. 
Kirk,  162  id.  138.)  All  presumptions  are  in  favor  of  the 
validity  of  a  statute,  and  in  all  doubtful  cases  the  doubt  is 
to  be  resolved  in  favor  of  the  law.  {People  v.  Thompson, 
15s  111.  451;  People  V.  McBride,  234  id.  146;  6  R.  C.  L. 
74.)  Neither  the  motive  nor  tlie  wisdom  of  the  General 
Assembly  is  ever  questioned,  but  where  it  is  clear  that  a 
limitation  or  restriction  imposed  by  the  people  in  the  funda- 
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mental  law  has  been  violated  or  disregarded  by  the  General 
Assembly  or  any  other  authority  whatever,  it  is  the  plain 
duty  of  the  court  to  so  declare,  and  that  duty  can  neither 
be  evaded  nor  neglected  in  the  case  of  an  act  of  the  Gen- 
eral Assembly,  no  matter  how  desirable  or  beneficial  the  at- 
tempted legislation  may  be.  The  constitution  is  supreme, 
and  whatever  the  purpose  of  the  people  may  have  been  in 
imposing  a  restriction  upon  legislation  it  must  be  obeyed. 
Under  these  rules  we  approach  the  question  in  this  case  with 
a  presumption  in  favor  of  the  act  in  question  if  it  can  be 
sustained,  but  charged  witli  a  duty  to  declare  it  a  violation 
of  the  constitution  and  void  if,  after  indulging  such  pre- 
sumption, it  cannot  be  reconciled  with  the  constitution. 

The  particular  provision  of  the  constitution  now  to  be 
considered  is  section  13  of  article  4,  as  follows:  "No  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed."  The  act  is  challenged  on  the 
ground  that  it  contains  two  subjects,  both  of  which  are  ex- 
pressed in  th^  title,  and  if  that  is  so  the  whole  act  is  void. 
Where  an  act  includes  two  subjects  and  both  are  expressed 
in  the  title  it  is  impossible  for  the  court  to  judge  between 
the  two  subjects  and  hold  the  act  valid  as  to  one  and  void 
as  to  the  other.  The  court  being  powerless  to  elect  between 
the  two  subjects  so  as  to  preserve  one  while  the  other  fails, 
the  entire  act  must  fall  by  reason  of  being  in  contravention 
of  the  constitutional  limitation.  People  v.  Nelson,  133  111. 
565;  Ritchie  v.  People,  155  id.  98;  Allardt  v.  People,  197 
id.  501. 

The  history  of  the  passage  of  the  act  is  substantially  as 
follows :  On  April  28,  1905,  a  bill  was  introduced  in  the 
house  of  representatives  entitled  "An  act  to  confer  upon 
the  city  of  Chicago  the  power  and  authority  to  sell  electric- 
ity."   The  bill  contained  authority  of  the  city  to  sell  elec- 
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tricity,  provided  it  should  not  enlarge  the  powers  of  the 
city  to  own,  construct  or  acquire  electric  lighting  plants. 
The  bill  was  amended  in  the  house  by  inserting  the  word 
"surplus"  before  the  word  "electricity"  in  the  title  and  by 
adding  the  proviso,  "or  as  permitting  said  city  to  sell  elec- 
tricity so  long  as  the  same  is  needed  for  light,  heat  and 
power  for  municipal  purposes/'  The  bill  was  passed  by  the 
house  and  went  to  the  senate.  In  the  senate  the  title  was 
amended  to  read  as  follows :  "An  act  to  confer  upon  the 
city  of  Chicago  the  power  and  authority  to  sell  surplus  elec- 
tricity and  to  fix  the  rates  and  charges  for  the  supply  of  gas 
and  electricity  for  power,  heating  and  lighting  furnished  by 
any  individual,  company  or  corporation  to  said  city  of  Chi- 
cago and  the  inhabitants  thereof."  The  act  was  amended 
in  the  body  by  adding  power  to  prescribe,  by  ordinance, 
maximum  rates  and  charges  for  the  supply  of  gas  and  elec- 
tricity for  power,  heating  and  lighting  furnished  by  any 
individual,  company  or  corporation  to  said  city  and  the  in- 
habitants thereof.  The  senate  passed  the  bill  as  amended 
and  the  house  concurred  in  the  amendments.  (Laws  of 
1905,  p.  no.) 

The  question  whether  an  act  embraces  ntore  than  one 
subject,  which  is  expressed  in  the  title,  has  been  before  the 
courts  in  numerous  cases,  and  the  decisions  are  uniform 
that  the  title  of  the  act  may  be  general,  embracing  one  sub- 
ject, and  yet  contain  numerous  provisions  which  are  within 
that  subject.  The  General  Assembly  must  determine  for  it- 
self how  broad  and  comprehensive  shall  be  the  object  of 
the  statute  and  how  much  particularity  shall  be  employed 
in  the  title  defining  it.  If  the  title  is  general  any  number 
of  provisions  may  be  contained  in  the  act,  no  matter  how 
diverse  they  may  be,  so  long  as  they  are  not  inconsistent 
with  or  foreign  to  the  general  subject  and  may  be  consid- 
ered in  furtherance  of  such  subject.  (People  v.  Sargent, 
254  111.  514;  People  V.  Price,  257  id.  587;  People  v.  Mc- 
Bride,  supra;  People  v.  Nelson,  supra. )     In  illustration  of 
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that  rule,  acts  under  the  general  titles  "Township  organiza- 
tion," "Incorporation  of  cities,  villages  and  towns,"  "The 
Criminal  Code,"  "The  Revenue  law"  and  "The  Practice 
act"  are  valid  although  they  include  in  one  subject  suffi- 
ciently expressed  in  the  title  all  the  provisions  of  the  acts. 

In  considering  whether  all  the  particular  provisions  of 
an  act  are  embraced  in  a  single  subject  the  word  "germane" 
has  been  a  favorite  one  with  the  courts,  and  the  meaning 
of  the  word  was  particularly  defined  in  Dolese  v.  Pierce, 
124  111.  140,  in  which  the  court  said:  "Literally,  'germane' 
means  'akin,'  'closely  allied.'  It  is  only  applicable  to  per- 
sons who  are  united  to  each  other  by  the  common  tie  of 
blood  or  marriage.  When  applied  to  inanimate  things,  it 
is,  of  course,  used  in  a  metaphorical  sense,  but  still  the  idea 
of  a  common  tie  is  always  present.  Thus,  when  properly 
applied  to  a  legislative  provision,  the  common  tie  is  found 
in  the  tendency  of  the  provision  to  promote  the  object  and 
purpose  of  the  act  to  which  it  belongs.  Any  provision  not 
having  this  tendency  which  introduces  new  subject  matter 
into  the  act  is  clearly  obnoxious  to  the  constitutional  pro- 
vision in  question.  It  is  an  error  to  suppose  that  two  things 
are,  in  a  legal  sense,  germane  to  each  other  merely  because 
there  is  a  resemblance  between  them  or  because  they  have 
some  characteristics  common  to  them  both.  One  might  with 
just  as  much  reason  contend  that  two  persons  are  neces- 
sarily akin  because  they  are  of  the  same  complexion  or  in 
other  particulars  alike." 

The  above  definition  has  been  consistently  followed,  and 
in  order  that  the  particulars  of  an  act  embrace  but  a  single 
subject  it  has  always  been  held  necessary  that  they  be  so 
related  to  each  other  as  to  be  within  the  general  subject 
expressed  in  the  title.  It  is,  however,  practically  a  matter 
of  legislative  discretion  whether  the  subject  expressed  in 
the  title  shall  be  general  or  specific,  embracing  only  a  par- 
ticular branch  of  the  general  subject.  (People  v.  Nelson, 
supra.)     The  General  Assembly  may  limit  the  subject  ex- 
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pressed  in  the  title  as  it  pleases,  and  if  the  title  is  restricted 
to  a  particular  branch  of  the  subject  the  court  cannot  en- 
large the  scope  of  the  title  or  uphold  an  act  containing  pro- 
visions not  within  that  particular  branch.  The  fact  that  the 
title  might  have  been  made  more  comprehensive  will  never 
justify  the  court  in  extending  it  so  as  to  cover  matter  not 
within  the  particular  subject  actually  expressed,  and  addi- 
tional legislation  not  embraced  in  the  title  is  forbidden  by 
the  constitution.  In  this  case  the  title  of  the  act  as  passed 
by  tlie  house  was  restricted  to  a  particular  subject  or  branch 
of  the  general  subject  of  the  powers  of  a  city,  which  was 
the  disposal  by  the  city  of  surplus  electricity.  That,  only, 
was  germane  to  the  title  which  would  tend  to  promote  its 
object  or  purpose  or  which  was  a  part  of  it  or  auxiliary  to 
it,  and  the  body  of  the  act  was  restricted  to  the  same  sub- 
ject. The  question  is,  whether  in  the  act  as  finally  passed 
there  was  a  common  purpose  in  all  the  provisions  of  the 
act  and  a  tendency  of  the  various  provisions  to  promote  a 
single  object  which  was  expressed  in  the  title.  When  the 
bill  went  to  the  senate,  both  by  the  title  and  the  body  of 
the  act  the  subject  was  the  power  of  the  city  to  sell  surplus 
electricity,  with  the  proviso  that  the  act  should  not  enlarge 
the  power  of  the  city  to  go  into  the  business  of  generating 
or  furnishing  electricity.  There  might  have  been  additions, 
by  amendment,  either  to  the  title  or  the  body  of  the  act  ger- 
mane to  the  subject  of  sale  by  the  city  of  its  surplus  elec- 
tricity in  order  to  render  effective  the  subject  expressed  in 
the  title,  but  no  new  subject  could  be  introduced  in  either 
under  the  limitation  imposed  by  the  constitution.  If  an  ad- 
dition could  have  been  made  within  the  subject  expressed  in 
the  title  the  title  could  have  been  made  more  definite  or  ex- 
planatory, so  as  to  introduce  in  the  title  any  matter  con- 
cerning the  sale  by  the  city  of  surplus  electricity  without 
a  violation  of  the  constitution.  But  if  the  act  had  been 
amended  by  any  addition  or  regulation  germane  to  the  title 
it  would  have  been  unnecessary  to  amend  the  title,  because 
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the  addition  would  already  be  embraced  in  the  title.  In 
such  a  case  an  addition  explanatory  of  the  subject  of  the 
act  or  concerning  details  would  not  have  been  improper  but 
would  have  been  unnecessary  and  have  done  neither  good 
nor  harm.  Applying  a  recognized  and  well  established  test, 
was  the  provision  in  the  body  of  the  act  that  the  city  should 
be  empowered  to  fix  the  rates  and  charges  for  the  supply 
of  gas  and  electricity  furnished  by  any  individual,  company 
or  corporation  in  any  manner  connected  with  or  germane  to 
or  tending  in  any  way  to  promote  or  carry  out  the  object 
expressed  in  the  title,  which  was  to  empower  the  city  to 
sell  surplus  electricity?  If  it  was,  then  the  addition  could 
have  been  made  by  amendment  of  the  act  without  any 
change  in  the  title,  and  there  is  no  possible  answer  to  the 
question  except  a  negative.  There  was  not  the  slightest  in- 
timation in  the  title  that  there  was  any  other  purpose  than 
to  enable  the  city  to  realize  from  the  electricity  it  could  not 
use,  or  that  the  object  of  the  act  was  to  furnish  cheaper 
electricity  to  the  people  or  to  supply  them  with  electricity 
for  any  purpose.  If  any  inference  could  be  drawn  from 
the  provision  for  regulation  it  would  be  to  prevent  compe- 
tition with  the  city.  As  the  bill  came  to  the  senate  there 
was  no  purpose  expressed  in  the  title  except  the  one  to  per- 
mit the  city  to  dispose  of  a  redundance,  overflow  or  excess 
of  electricity  which  it  might  have  on  hand  and  would  other- 
wise be  lost,  and  it  was  provided  that  the  act  should  not 
enlarge  the  power  of  the  city  to  go  into  the  business.  The 
introduction  in  the  act  of  the  new  subject  not  related  in  any 
way  to  the  sale  of  surplus  electricity  by  the  city  necessitated 
the  addition  of  that  subject  to  the  title.  There  can  be  no 
controversy  that  the  introduction  of  the  subject  of  regu- 
lating the  rates  for  gas  and  electricity  by  any  individual, 
company  or  corporation  would  not  have  been  within  the 
subject  expressed  in  the  title  and  that  it  was  necessary  to 
add  to  the  title  a  subject  not  connected  with  it  in  any  way. 
The  two  subjects  in  the  act  and  title  were  related  to  the 
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general  subject  of  the  powers  of  a  municipality,  but  they 
were  not  related  to  each  other  in  fact  or  in  any  theory  of 
the  law.  The  sale  of  surplus  electricity  was  authority  to  ex- 
ercise private,  proprietary  power  of  the  city  within  the  es- 
tablished rule  that  where  legislative  authority  is  given,  such 
a  business  as  furnishing  electricity,  being  impressed  with  a 
public  use,  may  be  carried  on  by  a  city.  {V/agner  v.  City 
of  Rock  Island,  146  111.  139;  City  of  Joliet  v.  Alexander, 
194  id.  457;  City  of  Chicago  v.  Tozvn  of  Cicero,  210  id. 
290.)  The  authority  to  regulate  the  rates  at  which  gas  or 
electricity  may  be  furnished  by  a  public  utility  is  an  exer- 
cise of  the  legislative,  political  and  governmental  power  of 
the  municipality,  and  the  two  subjects  of  sale  by  the  city 
and  regulation  of  sales  by  individuals,  companies  or  cor- 
porations are  not  in  any  manner  related,  akin  or  otherwise 
connected,  except  in  the  fact  that  gas  and  electricity  are  to 
some  extent,  at  least,  applied  to  the  same  uses.  The  act  was 
a  clear  and  palpable  violation  of  the  constitutional  provision 
that  no  act  shall  embrace  more  than  one  subject,  which  shall 
be  embraced  in  the  title,  and  that  being  so,  other  questions 
relating  to  the  method  of  its  passage  or  the  manner  of  its 
submission  to  the  electors  of  the  city  are  immaterial. 

The  city  possessed  no  power  to  fix  the  rates  of  gas,  un- 
less by  the  act.  The  only  reference  by  counsel  to  any  sup- 
posed authority  is  an  amendment  of  the  charter  of  the 
defendant  in  1865  by  a  provision  that  ten  years  after  the 
passage  of  the  act  the  city  council  may,  by  resolution  or 
ordinance,  regulate  the  price  charged  by  the  defendant  for 
gas,  but  should  in  no  case  be  authorized  to  compel  the  de- 
fendant to  furnish  gas  for  a  less  rate  than  three  dollars  per 
1000  cubic  feet.  The  power  given  was  not  general  but  sub- 
ject to  a  limitation,  and  the  ordinance  in  question  did  not 
come  within  the  authority  granted. 

The  judgment  of  the  municipal  court  is  reversed. 

Judgment  reversed. 
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(No.  10545. — Rule  discharged.) 

The  Peopi.e  ex  rel.  The  Chicago  Bar  Association,  Relator, 

vs,  Albert  D.  Wing,  Respondent. 

Opinion  filed  October  21,  ipi8. 

1.  Disbarment — extent  to  which  inquiry  in  disbarment  proceed- 
ing is  retrospective.  In  a  disbarment  proceeding  the  inquiry  of  the 
court  is  not  retrospective  so  far  as  to  include  facts  of  a  long  time 
past  unless  they  tend  to  prove  the  present  character  and  practices 
of  the  respondent. 

2.  Same — what  is  not  ground  for  disbarment.  The  facts  that 
an  attorney  was  unreasonably  dilatory  in  paying  over  to  a  physician 
some  money  that  had  been  left  for  him  with  the  attorney,  and  that 
he  accepted  a  small  retainer  fee,  subsequently  returned,  to  bring  a 
partition  suit  at  a  time  when  he  knew  he  could  not  attend  to  it, 
making  it  necessary  for  the  client  to  employ  another  attorney,  are 
not  grounds  for  disbarment,  even  though  he  should  have  acted 
promptly  or  declined  the  undertakings. 

Farmer  and  Cooke,  JJ.,  dissenting. 
Information  to  disbar. 

John  L.  Fogle,  (Mitchell  D.  Follansbee,  and  Geo. 
A.  Kelly,  of  counsel,)  for  relator. 

James  Hartnett,  (Frank  R.  Grover,  of  counsel,)  for 
respondent. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

At  the  December  term,  19 15,  of  this  court  an  infor- 
mation in  the  name  of  the  People,  on  the  relation  of  the 
Chicago  Bar  Association,  praying  that  the  name  of  the  re- 
spondent, Albert  D.  Wing,  be  stricken  from  the  roll  of  at- 
torneys of  this  court,  was  filed  and  he  was  ruled  to  answer. 
He  answered  at  the  February  term,  19 16,  and  issues  hav- 
ing been  formed  they  were  referred  to  a  commissioner. 
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The  information  contained  four  charges  of  alleged  miscon- 
duct occurring  in  1909,  191 1,  19 14  and  19 14,  respectively. 
The  commissioner  took  the  evidence  and  reported  that  the 
charges  of  misconduct  in  1909,  19 14  and  19 14,  made  in  the 
first,  second  and  third  counts,  did  not,  in  his  opinion,  au- 
thorize him  to  recommend  the  disbarment  of  the  respond- 
ent, but  as  to  those  offenses  suspension  from  practice  for  a 
time  might  be  sufficient,  but  considering  those  charges  to- 
gether with  the  charge  based  on  misconduct  in  191 1,  con- 
tained in  the  fourth  count,  he  concluded  the  respondent  had 
forfeited  his  right  to  practice  law  and  should  be  disbarred. 
He  therefore  recommended  an  order  striking  the  respond- 
ent's name  from  the  roll  of  attorneys,  and  exceptions  hav- 
ing been  taken  by  the  respondent,  briefs  have  been  filed 
by  the  parties. 

The  question  to  be  solved  is  whether  the  respondent  is 
a  fit  person  to  retain  the  license  granted  to  him  by  this  court 
and  to  be  entrusted  with  the  business  of  clients.  Events  of 
bygone  days  may  be  quite  important  in  determining  the  ex- 
istence or  non-existence  of  an  alleged  fact,  provided  they 
are  so  connected  with  an  alleged  existing  fact  as  to  form  a 
chain  of  evidence  from  which  may  fairly  be  deduced  such 
fact.  The  acts  charged  against  respondent  in  1909  and 
191 1,  if  proved,  were  of  a  time  long  past,  and  the  inquiry 
of  the  court  in  a  case  like  this  is  not  retrospective  so  far 
as  to  include  such  facts  unless  they  tend  to  prove  the  present 
character  and  practices  of  the  one  against  whom  charges  are 
made.  With  that  understanding  all  the  charges  and  the 
facts  proved  will  be  stated,  with  the  conclusion  of  the  court 
upon  tlie  whole  evidence. 

The  facts  as  shown  by  the  evidence  introduced  by  the  re- 
lator and  that  of  respondent,  where  not  contradicted,  taken 
in  their  chronological  order,  are  substantially  as  follows: 

In  1909  Anna  Cwiak  applied  to  the  respondent  to  com- 
mence a  suit  against  Juszefa  Jendzezek.  The  two  parties 
owned  adjoining  lots,  and  Mrs.  Cwiak  claimed  that  Jend- 
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zezek  had  encroached  upon  and  damaged  her  property  by 
building  over  the  line  somewhere  from  three-quarters  of  an 
inch  to  three  inches,  as  shown  by  different  reports  of  sur- 
veyors. The  respondent  accepted  the  employment  and  was 
paid  $50  as  fees  to  prosecute  the  suit.  She  also  had  a  claim 
for  the  death  of  her  husband,  caused  by  a  street  car  com- 
pany. Mrs.  Cwiak  died  in  19 15,  and  her  son  and  the  re- 
spondent both  testified  that  the  understanding  was  that  the 
respondent  should  take  the  suit  at  $50,  and  he  and  the  firm 
of  Wing  &  Wing,  in  which  he  was  interested,  should  have 
the  other  and  important  case  on  a  percentage  of  the  amount 
recovered.  The  respondent  commenced  suit  in  the  circuit 
court  of  Cook  county  by  filing  a  praecipe  but  filed  no  dec- 
laration, and  in  March,  191 3,  an  order  was  entered,  on  mo- 
tion of  the  attorney  for  the  defendant,  dismissing  the  suit. 
Mrs.  Cwiak  lived  in  a  Polish  settlement  on  the  northwest 
side,  in  Chicago,  and  the  respondent  received  a  message 
from  her  to  come  out  there.  He  went,  and  she  showed 
him  alleged  damage  occasioned  from  water  from  the  eave- 
trough  on  the  adjoining  building,  claiming  $1000  additional 
damage.  Afterwards,  on  receipt  of  another  message,  he 
went  out  there  and  she  showed  him  some  damage  caused 
by  nails  driven  in  a  shed  out  in  the  back  yard.  Later  an- 
other message  came  to  respondent  and  he  went  out  again, 
when  she  claimed  that  the  basement  had  been  flooded  on 
account  of  rain.  She  considered  her  claim  as  amounting 
to  several  thousand  dollars  while  the  actual  damages  were 
small  in  amount.  The  respondent  negotiated  for  and  ef- 
fected a  settlement  for  $200,  which  she  refused  to  accept. 
She  demanded  the  surveyors'  reports,  showing  the  adjoin- 
ing building  to  be  over  on  her  lot  from  three-quarters  of 
an  inch  to  three  inches,  and  demanded  a  return  of  the  $50. 
The  papers  were  returned  but  the  money  was  not,  and  she 
made  complaint  to  the  grievance  committee  of  the  bar  as- 
sociation, which  was  ignored  because  it  related  to  attor- 
ney's fees.     Mrs.  Cwiak  commenced  suit  in  the  municipal 
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court  and  in  May,  191 3,  recovered  a  judgment  against  the 
respondent  for  $50  and  costs,  which  has  not  been  paid,  and 
a  new  complaint  was  filed  for  the  failure  of  respondent  to 
satisfy  that  judgment.     She  was  a  Pole  and  her  dealings 
with  the  respondent  were  through  an  interpreter,  and  there 
was  a  dispute  whether  respondent  took  the  suit  for  damages 
at  $50  because  the  firm  in  which  he  was  interested  was  also 
to  have  the  other  suit,  which  was  given  to  other  attorneys. 
In  191 1  Paul  Jasaitis,  a  Lithuanian,  who  did  npt  talk 
English,  was  defendant  on  a  charge  of  bastardy  in  the 
municipal  court  and  was  introduced  to  the  respondent  by 
a  saloon-keeper,  who  interpreted  between  them.     The  re- 
spondent accepted  employment  and  was  paid  $30,  and  upon 
a  trial  Jasaitis  was  convicted.     The  respondent  advised  an 
appeal  and  told  Jasaitis  that  the  expenses  would  be  about 
$100,  and  he  was  paid  that  amount  in  two  payments  of  $50 
each.    Jasaitis  furnished  an  appeal  bond,  which  the  respond- 
ent filed  and  had  approved,  and  the  respondent  paid  $25 
or  $30  for  preparing  a  bill  of  exceptions,  which  he  pre- 
sented to  the  trial  judge,  but  he  delayed  in  perfecting  the 
appeal  until  it  was  too  late.     He  took  no  further  steps  in 
the  matter  of  the  appeal  and  it  was  dismissed  on  a  short 
record  by  the  Appellate  Court.    He  testified  that  his  reason 
for  advising  an  appeal  and  taking  the  steps  he  did  was  that 
there  must  be  direct  evidence  in  a  bastardy  case  that  the 
woman  was  unmarried,  but  finding  the  court  had  held  that 
the  fact  could  be  proved  from  inference  from  other  facts 
and  that  an  appeal  was  useless,  he  so  advised  Jasaitis.     He 
claimed  that  he  was  to  defend  Jasaitis  in  the  municipal  court 
for  $100,  of  which  only  $30  was  paid,  and  he  was  entitled 
to  retain  the  balance  in  his  hands  above  the  cost  of  the  bill 
of  exceptions  for  his  fee.    Jasaitis  testified  that  the  respond- 
ent agreed  to  try  the  case  in  the  municipal  court  for  $30 
and  the  $100  was  paid  solely  for  an  appeal.     In  his  testi- 
mony he  manifested  great  discontent  and  vexation  at  the 
outcome  of  his  case  and  claimed  that  the  respondent  neg- 
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lected  it,  and  accused  him  of  selling  out  to  the  other  side 
for  $1000  in  a  case  where  the  liability  was  only  for  $550. 
He  also  filed  a  charge  with  the  grievance  committee  of  the 
bar  association,  and  it  was  dismissed  as  simply  being  a  dis- 
pute between  attorney  and  client  as  to  the  amount  of  fees 
due.  The  charge  was  renewed  in  this  proceeding,  and  the 
saloon-keeper  who  introduced  Jasaitis  and  interpreted  for 
him  was  not  a  witness  before  the  commissioner. 

In*  19 14  Mary  Coyne  was  hurt  while  working  in  a  hos- 
pital and  employed  an  attorney  to  prosecute  a  claim  before 
the  Industrial  Board.  She  testified  that  she  discharged  that 
attorney  and  employed  another;  that  the  second  attorney 
did  crooked  work  and  she  discharged  him  and  gave  the 
case  to  a  third  attorney;  that  the  third  attorney  obtained 
an  award  and  deceived  her  by  telling  her  he  had  her  money 
when  he  had  no  money,  and  tried  to  have  her  sign  papers, 
which  she  would  not  sign  because  the  second  attorney  had 
tried  the  same  kind  of  a  game  on  her,  and  she  said  she  was 
going  to  get  another  lawyer.  The  attorney  who  secured  the 
award  went  with  her  to  the  office  of  the  respondent,  and  she 
was  paid  the  amount  due  her  and  $100  was  given  to  the 
respondent  to  pay  Dr.  VV.  J.  Mitchell.  The  charge  of  the 
information  was  that  Mary  Coyne  gave  respondent  $100 
to  be  paid  to  W.  J.  Mitchell,  a  physician,  and  $35  to 
J.  P.  Zimbrone  for  taking  an  X-ray  picture,  which  amounts 
it  had  been  agreed  should  be  retained  and  turned  over  to 
them.  She  testified  that  she  did  not  give  respondent  any 
money  for  Zimbrone  and  he  did  not  claim  any.  The  re- 
spondent was  dilatory  in  paying  over  the  money  to  Mitchell 
and  gave  excuses  which  in  our  opinion  were  not  sufficient. 
He  claimed  that  there  were  two  Mitchells  of  the  same  name, 
but  he  could  doubtless  have  ascertained  which  one  was  en- 
titled to  the  money.  He  paid  the  $100  to  Mitchell  and 
claimed  that  he  did  not  know  there  was  any  complaint  about 
it  before  the  grievance  committee. 
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About  October  20,  19 14,  John  Collins,  husband  of  Mary 
Collins,  consulted  the  respondent  about  bringing  a  partition 
suit  of  a  cottage  and  lot  in  Chicago,  valued  at  $1700,  and 
was  told  that  the  expenses  would  be  in  the  neighborhood 
of  $200.  On  October  26,  19 14,  Mary  Collins  paid  the  re- 
spondent $15  for  costs  to  bring  the  suit.  The  lot  was  one 
which  Mary  Collins,  her  sister,  Mrs.  Glenton,  and  their  two 
brothers,  owned  as  heirs.  The  suit  was  not  commenced  al- 
though Collins  testified  that  the  respondent  told  him  at  dif- 
ferent times  that  the  suit  had  been  instituted.  The  partition 
suit  was  commenced  by  other  solicitors  in  July,  191 5,  and 
the  property  was  sold  and  the  sale  confirmed  the  following 
October.  The  respondent  testified  that  he  prepared  the  bill 
and  delayed  proceedings  afterward  to  amend  the  bill  and 
make  Mrs.  Glenton,  who  lived  in  Michigan,  a  party  com- 
plainant with  Mary  Collins,  and  that  he  also  prepared  an 
amended  bill  but  found  another  amendment  was  necessary 
and  never  got  around  to  make  it,  and  that  he  imderstood 
negotiations  were  in  progress  for  an  amicable  settlement. 
Mary  Collins  being  dissatisfied  by  reason  of  the  long  delay 
and  finding  that  no  suit  had  been  begun,  discharged  the 
respondent  and  demanded  the  return  of  the  $15.  After 
considerable  delay  the  respondent  returned  $5  and  later  re- 
turned $10.  When  tlie  respondent  accepted  the  employ- 
ment, and  during  all  the  time  while  the  matter  was  pending, 
he  was  engaged  in  important  criminal  cases.  At  the  time 
he  accepted  the  employment  he  was  engaged  in  the  defense 
of  one,  and  for  several  months  his  time  was  entirely  occu- 
pied with  that  case  and  other  criminal  cases  which  followed 
it.  He  testified  that  he  told  Collins  he  would  not  be  able 
to  attend  to  the  suit  for  some  time  and  that  Collins  was 
satisfied.  Collins  was  a  spectator  at  the  trial  of  the  murder 
case  which  the  respondent  was  defending,  and  this  was  fol- 
lowed by  the  other  important  criminal  cases,  so  that,  as  a 
matter  of  fact,  the  respondent  was  not  able  to  give  any 
attention  to  the  partition  suit.    He  said  that  after  Collins 
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learned  that  the  respondent  must  go  into  another  criminal 
case  Collins  thought  he  had  better  get  another  lawyer,  which 
was  done. 

Taking  into  consideration  all  the  charges  and  the  evi- 
dence tending  to  sustain  them,  there  is  no  evidence  from 
which  it  may  be  fairly  inferred  that  respondent  was  guilty 
of  fraud  or  of  using  his  position  as  an  attorney  or  his  em- 
ployment for  unlawfully  obtaining  or  appropriating  to  his 
own  use  the  money  of  any  client  without  intending  and  ex- 
pecting to  render  efficient  services  therefor.  In  1909  he  in 
good  faith  accepted  employment  by  Anna  Cwiak  concerning 
the  encroachment  upon  her  property  of  from  three-quarters 
of  an  inch  to  three  inches  for  a  fee  of  $50,  with  the  under- 
standing that  he  and  the  firm  in  which  he  was  interested 
should  have  the  other  case  on  a  percentage  of  the  amount 
recovered.  She  did  not  talk  English  and  her  dealings  with 
the  respondent  were  through  an  interpreter.  If  she  mis- 
understood the  agreement  about  the  other  suit  the  respond- 
ent was  not  to  blame.  She  was  most  unreasonable  and  dif- 
ficult to  get  along  with,  and  the  respondent  did  what  would 
hardly  be  expected  of  any  attorney  by  making  three  trips 
out  to  her  place  about  petty  matters.  The  judgment  of 
the  municipal  court  fixed  his  liability  to  pay  the  $50,  which 
has  not  been  paid.  So  far  as  the  charge  of  191 1  is  con- 
cerned, the  respondent  defended  the  suit  and  advised  an  ap- 
peal, which  he  afterward  discovered  would  be  useless,  and 
there  was  a  controversy  as  to  fees.  It  cannot  be  said  that 
on  that  question  the  probabilities  are  in  favor  of  Jasaitis, 
and  whether  Jasaitis  lost  anything  by  failure  to  effect  the 
appeal  is  at  least  problematical.  It  cannot  be  said  that  he 
would  have  been  successful  in  reversing  the  judgment,  and 
if  the  only  ground  of  reversal  was  the  one  stated  by  re- 
spondent, Jasaitis  was  a  gainer  by  not  perfecting  the  ap- 
peal. Neither  of  these  transactions,  occurring  from  four  to 
six  years  before  the  filing  of  the  information,  has  any  rea- 
sonable connection  with  the  question  of  the  personal  char- 
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acter  and  fitness  of  the  respondent  to  hold  the  license  of 
this  court  and  practice  law.  In  1914  Mary  Coyne,  who  had 
had  trouble  with  tliree  different  attorneys,  went  with  the 
third  one,  who  had  obtained  an  award  for  her,  to  the  re- 
spondent, and  she  was  paid  the  part  of  the  award  due  her 
and  the  respondent  received  $100  for  Dr.  Mitchell.  He  was 
dilatory  about  paying  over  the  money  to  Mitchell  and  gave 
excuses  for  the  delay  which  were  not  very  substantial.  He 
accepted  employment  from  Mary  Collins  for  commencing 
the  partition  suit  at  a  time  when  he  knew  that  he  could  not 
give  it  any  attention  for  considerable  time.  Perhaps  prompt 
action  was  not  very  important  to  her,  but  an  attorney  is 
not  voluntarily  obliged  to  accept  employment,  and  if  he 
does  so  he  should  act  promptly.  He  was  at  fault  in  accept- 
ing the  employment  when  he,  and,  as  he  claims,  the  hus- 
band of  Mrs.  Collins,  knew  he  could  not  attend  to  the  suit 
for  some  time.  None  of  the  facts  proved  show  such  unfit- 
ness to  practice  law  as  an  attorney  of  this  court  that  the 
name  of  the  respondent  should  be  stricken  from  the  roll. 

The  exceptions  are  sustained  and  tlie  rule  discharged. 

Rule  discharged. 

Farmer  and  Cooke,  JJ.,  dissenting. 
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color  of  title — when  possession  of  co-tenant  is  adverse.  628 

CONFIDENCE  GAME. 

what  constitutes  crime  of  obtaining  money  by  means  of 
confidence  game — what  does  not  justify  conviction  for 
confidence  game   118 

CONFLICT  OF  LAWS. 

when  validity  of  release  is  governed  by  law  of  the  place 
where  made — what  does  not  preclude  presumption  that 
the  common  law  prevails  in  another  State 227 

when  sufficiency  of  seal  on  release  executed  in  Oregon 
will  be  tested  by  the  common  law — a  scroll  is  not  a  seal 
at  common  law 227 

CONSIDERATION. 

what  constitutes  sufficient  consideration  for  contract 412 
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defendants  may  be  guilty  of  conspiracy  to  commit  offense 
though  the  offense  was  completed 620 

what  amounts  to  ''procuring"  explosives  within  the  mean- 
ing of  the  act  of  1887 620 

indictment  need  not  name  person  whose  property  was  in- 
tended to  be  destroyed  by  explosives 620 

CONSTITUTIONAL  LAW. 

when  police  power  may  be  exercised  for  regulation  of 
trade — reasonable  regulation  of  barber  trade  is  within 
police  power 83 

act  of  1909,  requiring  three  years'  apprenticeship  in  bar- 
ber trade,  is  not  an  illegal  classification 83 

high  school  curative  act  of  1917  does  not  violate  consti- 
tutional provision  for  due  process  of  law 87 

legislature  cannot  direct  what  order  shall  be  entered  in  a 
pending  judicial  proceeding 186 

section  29  of  Compensation  act  is  not  invalid 214 

exercise  of  the  police  power  may  impair  obligation  of 
contracts 297 

section  37  of  Public  Utilities  act  is  not  void  because  it  im- 
pairs contract  to  furnish  free  transportation  as  consid- 
eration for  deed  to  railroad  company 297 

high  school  curative  act  of  1917  is  valid  and  applies  to  all 
high  schools  coming  within  its  terms 519 

provision  of  Compensation  act  for  attorney's  fees  under 
the  conditions  specified  is  valid 555 

all  presumptions  are  in  favor  of  the  validity  of  an  act, 
but  the  courts  cannot  evade  duty  of  declaring  it  invalid 
if  it  is  clearly  so 634 

rule  where  an  act  embraces  two  subjects,  both  of  which 
are  expressed  in  its  title 634 

the  General  Assembly  must  determine  how  broad  or  how 
specific  the  title  of  an  act  shall  be 634 

meaning  of  the  word  "germane" — rule  where  the  title  of 
an  act  is  restricted 635 

the  act  of  1905,  authorizing  city  of  Chicago  to  fix  rates 
for  gas,  is  unconstitutional 635 

CONSTRUCTION. 

of  will,  as  to  when  power  to  devisee  of  equitable  estate  is 

limited  to  creating  spendthrift  trust 11 

when  trusts  created  under  a  power  do  not  violate  the  rule 

against  perpetuities   12 
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CONSTRUCTION.— Con/mu^J.  pace. 

of  devise  of  an  executory  interest,  as  descending  to  the 
heirs  of  the  executory  devisee 43 

of  deed,  as  to  when  limitation  over  depends  upon  death  of 
grantees  during  lifetime  of  grantor 63 

of  section  31  of  Compensation  act  of  191 3,  as  to  the  lia- 
bility imposed  thereby  not  being  limited  to  contractors..    99 

of  will,  as  to  when  limitation  of  interest  to  a  life  estate 
applies  to  a  preceding  devise  of  land 105 

of  section  25  of  Inheritance  Tax  law,  as  applying  to  any 
estate,  depending  upon  a  contirrgency 126 

of  paragraph  2  of  section  25  of  Inheritance  Tax  law,  as 
applying  to  cases  where  tax  had  been  held  in  abeyance..   126 

of  the  act  of  191 2,  as  to  what  salary  is  payable  to  State's 
attorneys  in  counties  of  between  30,000  and  51,000  in- 
habitants    163 

of  paragraph  (b)  oi  section  3  of  Compensation  act,  as  to 
when  owner  of  building  is  engaged  in  business  of  main- 
taining it  215 

when  the  word  "heirs"  cannot  be  construed  to  mean  "chil- 
dren"— rule  in  Shelley's  case 416 

action  of  city  council  must  be  construed  in  accordance 
with  general  parliamentary  law 439 

section  29  of  rules  of  Chicago  city  council  construed. . . .  439 

of  section  i  of  the  Partition  act,  as  to  the  extent  to  which 
it  gives  an  imperative  right  to  partition * 484 

of  will,  as  to  when  gift  over  does  not  include  children  of 
a  person  who  was  dead  when  will  was  made 521 

of  a  will,  as  referring  to  death  of  the  devisee  before  that 
of  testator  . . ". 521 

of  will,  as  to  when  devisee  takes  a  life  estate  under  sec- 
tion 6  of  Conveyances  act  but  is  vested  with  the  fee  as 
an  heir  until  a  child  shall  be  born  to  her. 537 

of  section  9  of  Wills  act,  relating  to  authenticated  copies 
of  wills  probated  in  foreign  States '580 

CONTRACTS.— See  SPECIFIC  PERFORMANCE. 

what  agreement  between  employer  and  employee  does  not 
make  them  partners 99 

liability  imposed  by  section  31  of  the  Compensation  act  of 
1913  is  not  limited  to  contractors 99 

principal  is  bound  by  contract  made  by  his  agent  though 
the  agent  could  not  read  it 134 

illiteracy  is  not  a  defense  to  a  contract 135 

specific  performance  rests  in  sound  discretion  of  the  chan- 
cellor, to  be  exercised  as  circumstances  require 199 
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CONTRACTS.— C(?«/mueJ.  pace. 

release  under  seal  is  a  bar  to  action  at  law — release  not 
under  seal  may  be  impeached  in  an  action  at  law  for 

want  of  consideration 227 

when  validity  of  release  is  governed  by  the  law  of  the 
place  where  made — when  sufficiency  of  seal  on  release 

will  be  tested  by  the  common  law 227 

when  life  insurance  policy  is  not  in  force 326 

what  constitutes  sufficient  consideration  for  contract 412 

one  furnishing  materials  to  a  public  contractor  has  a  right 
to  a  lien  on  the  bonds  issued  to  him 604 

CORONERS. 

coroner's  inquest  is  not  limited  to  deaths  supposed  to  have 

resulted  from  violence ^J 

when  coroner's  verdict  is  admissible  in  action  under  the 

Compensation  act 67 

coroner's  duties  and  authority,  in  Illinois,  are  statutory — 

verdict  of  the  coroner's  jury  is  not  admissible  to  fix  a 

civil  liability 90 

in  Illinois  a  coroner  has  no  judicial  power 91 

CORPORATIONS. 

a  corporate  franchise,  as  part  of  capital  stock,  can  be  as- 
sessed only  by  State  Board  of  Equalization 108 

permission  of  city  to  corporation  to  use  streets  is  not  a 
franchise  and  the  right  acquired  is  not  taxable 108 

when  corporation  operating  internal  system  of  trackage  in 
its  plant  is  a  common  carrier 302 

when  corporation  cannot  recover  insurance  after  a  fire 
directed  by  stockholder 343 

when  a  corporation  garnishee  has  no  right  to  refuse  to 
transfer  stock  on  its  books  and  is  guilty  of  conversion 
by  refusing  to  do  so 594 

what  is  a  proper  method  of  proving  value  of  stock  which 
has  no  market  value 594 

when  corporation  is  not  estopped  to  attack  validity  of  law.  634 

act  of  1905,  authorizing  city  of  Chicago  to  fix  rates  for 
gas,  is  unconstitutional 635 

COURTS.— See    APPEALS    AND    ERRORS;      PRACTICE; 
EQUITY, 
the  Supreme  Court  has  jurisdiction  to  award  writs  of 

habeas  corpus  28 

trial  court,  only,  has  jurisdiction  to  determine  the  judg- 
ment and  sentence  in  a  criminal  case 29 
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COURTS,— Continued,  page. 

the  judge  of  a  court  is  not  a  mere  ministerial  officer  for 
recording  the  will  of  the  State's  attorney  in  conduct  of 
criminal  cases  315 

when  judge  cannot  be  compelled  by  mandamus  to  enter 
a  nolle  prosequi 315 

findings  of  commissioner  in  disbarment  case  are  conclu- 
sive if  respondent  does  not  bring  up  all  the  evidence. . .  385 

right  of  the  parties  to  abandon  fourth-class  action  in  the 
municipal  court  and  make  it  first  class 61 1 

extent  to  which  the  inquiry  in  a  disbarment  proceeding  is 
retrospective — ^what  not  ground  for  disbarment 647 

CRIMINAL  LAW.— See  HABEAS  CORPUS. 

trial  court,  only,  has  power  to  determine  the  judgment 
and  sentence  in  a  criminal  case 29 

word  '"impanel"  includes  all  steps  in  formation  of  jury 
preceding  the  oath — when  jury  need  not  find  age  of  de- 
fendant convicted  of  rape 39 

defendant  convicted  of  rape  may  be  imprisoned  for  life. .     39 

what  may  be  proved  in  prosecution  for  keeping  house  of 
ill-fame — when  conversations  in  presence  of  the  hotel 
keeper  are  admissible 47 

when  admission  of  guilt  may  be  implied  from  conduct  of 
accused — when  it  is  not  reversible  error  to  refuse  to  al- 
low counsel  to  argue 47 

judgment  of  conviction  for  confidence  game  will  be  re- 
versed if  there  is  reasonable  doubt  of  guilt 118 

what  constitutes  crime  of  obtaining  money  by  means  of 
confidence  game — what  docs  not  justify  conviction  for 
confidence  game   118 

judgment  of  conviction  must  be  reversed  if  evidence  does 
not  establish  guilt  beyond  a  reasonable  doubt 190 

when  evidence  of  hostile  acts  of  white  persons  is  not  ad- 
missible on  trial  of  negroes  for  murder  committed  dur- 
ing race  riot  272 

improper  exhibitions  in  court  room  should  be  objected  to 
on  the  trial  and  ruling  saved  by  bill  of  exceptions — mat- 
ter presented  by  affidavit  not  considered 272 

defendant  should  object  at  the  time  to  alleged  improper 
statements  in  argument  for  the  People 272 

when  a  stenographer  cannot  be  allowed  to  testify  from 
notes  taken  at  the  inquest — instructions  as  to  reasonable 
doubt  should  be  concise 272 

judgment  will  not  ordinarily  be  reversed  on  facts  depend- 
ing upon  the  credibility  of  witnesses 429 
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CRIMINAL  LAW.-^ontinued,  page. 

what  weight  should  be  given  testimony  of  accomplice 429 

what  tends  to  show  guilty  knowledge  of  defendant  who  is 
charged  with  receiving  stolen  goods 429 

when  instruction  does  not  assume  guilt  of  defendant....  429 

general  rule  as  to  admissibility  in  murder  trial  of  threats 
by  accused — ^what  statement  by  accused  is  not  admis- 
sible as  a  threat 465 

when  question  asked  of  a  witness  for  the  People  is  im- 
proper, as  incorporating  the  word  "murdered" 465 

when  question  as  to  intention  to  act  in  self-defense  should 
be  allowed — instructions  should  not  limit  right  of  self- 
defense  to  actual  danger 465 

a  son  has  the  same  right  to  defend  his  father  as  the  latter 
has  to  defend  himself 466 

giving  correct  instructions  does  not  cure  error  in  giving 
inconsistent  ones  466 

when  it  is  error  in  a  murder  trial  to  admit  evidence  show- 
ing another  offense 504 

court  should  not  unduly  restrict  opening  statement  of  de- 
fendant's counsel 504 

when  instruction  in  murder  trial  is  erroneous  in  ignoring 
the  defense  relied  upon 504 

rule  as  to  one  who  advises  commission  of  larceny — when 
evidence  is  admissible  in  a  larceny  case  though  it  shows 
another  offense  513 

acts  and  conversations  of  one  conspirator  are  admissible 
against  the  others 513 

what  evidence  concerning  another  offense  is  not  admis- 
sible in  larceny  case 513 

insufficient  indictment  will  not  support  a  conviction — rule 
where  indictment  charges  burglary  with  intent  to  com- 
mit larcency  588 

an  indictment  for  burglary  must  allege  the  ownership  of 
building — it  is  not  sufficient  merely  to  allege  the  evi- 
dence of  ownership , 588 

rule  as  to  alleging  ownership  where  ownership  is  vested 
in  a  body  of  persons 588 

when  allegations  of  indictment  as  to  ownership  of  freight 
car  burglarized  and  property  stolen  are  insufficient 589 

when  indictment  is  sufficient — what  amounts  to  "procur- 
ing" explosives,  within  meaning  of  act  of  1887 620 

name  of  person  whose  property  was  intended  to  be  de- 
stroyed by  explosives  is  unnecessary 620 

defendants  may  be  guilty  of  conspiracy  to  commit  offense 
though  the  offense  was  completed 620 


Digitized  by 


Google 


284  III.]  INDEX.  665 

CRIMINAL  LAW.— Continued,  page. 

cross-examination  ordinarily  confined  to  matters  brought 
out  on  direct  examination 620 

when  refusal  to  allow  witness  to  give  entire  statement  of 
defendants  is  not  harmful 620 

when  refusal  of  instructions  is  not  error — when  defend- 
ants cannot  complain  that  judge  read  part  of  instruc- 
tion, only 621 

CROSS-ERRORS. 

when  appellees  in  specific  performance  suit  cannot  assign 
cross-error  on  failure  of  court  to  cancel  contract 199 

CROSS-EXAMINATION.— See  TRIAL. 

• 

DAMAGES. 

right  of  an  owner  of  property  to  recover  damages  for  ob- 
struction to  means  of  travel  on  streets — ^what  does  not 
prevent  such  recovery 559 

right  of  a  tenant  to  recoup  damages  in  action  for  rent — 
right  of  tenant  to  recoup  for  partial  eviction 610 

rule  where  landlord  permits  business  hurtful  to  tenant  to 
be  carried  on  in  the  building 610 

in  action  for  rent  tenant  may  recoup  damages  for  land- 
lord's tort — what  is  not,  as  a  matter  of  law,  a  waiver  of 
right  to  recoup  damages 610 

limit  of  rule  that  claim  for  unliquidated  damages  cannot 
be  set  off  in  action  for  rent 610 

DEBTOR  AND  CREDITOR. 

acceptance  of  a  sum  less  than  amount  due  does  not  of  it- 
self discharge  the  debt 228 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

delivery  depends  upon  intention  of  the  grantor — effect  of 
subsequent  devise — what  evidence  does  not  show  deliv- 
ery of  deed 42 

when  limitation  over  depends  upon  death  of  the  grantees 
during  lifetime  of  the  grantor 63 

conveyance  by  parent  to  child  is  not,  alone,  evidence  of 
undue  influence 77 

unconditional  delivery  of  deed  to  third  party,  to  be  deliv- 
ered to  grantee  after  grantor's  death,  is  good yy 

presumption  of  delivery  in  case  of  voluntary  settlement  is 
stronger  than  in  case  of  bargain  and  sale yy 
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Dla.UDS,— Continued.  page. 

when  vendor  may  rely  upon  representations  of  purchaser 
although  no  fiduciary  relation  exists 14^ 

when  proper  foundation  is  laid  for  secondary  evidence  of 
grantor's  written  instructions  as  to  delivery 141 

there  is  no  delivery  if  grantor  retains  control  of  deeds. . .   141 

existence  of  a  fiduciary  relation,  alone,  will  not  avoid  a 
conveyance — what  must  be  shown — equity  will  not  set 
aside  deed  where  parties  are  in  pari  delicto 148 

reservation  defined — what  provision  in  a  deed  is  not  a  res- 
ervation but  a  conditional  limitation 241 

performance  of  condition  subsequent  is  unnecessary  if  it 
is  opposed  to  positive  law — exercise  of  police  power 
may  impair  the  obligation  of  contracts 297 

deed  to  a  railroad  company  is  not  void  because  company 
is  subsequently  prohibited  by  law  from  performing  its 
agreement  for  free  transportation 297 

burden  of  proof  is  on  husband  seeking  to  set  aside  deed 
by  wife  on  ground  that  the  property  was  his 421 

grantee  standing  in  fiduciary  relation  must  rebut  presump- 
tion of  undue  influence 421 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

jurisdiction  defined  29 

reservation  in  deed  defined 241 

common  carrier  defined 301 

public  policy  defined 368 

DELIVERY.— See  DEEDS. 

DESCENT. 

an  executory  devise  is  a  substantial  interest — rule  as  to 

descendibility  of  an  executory  interest , .     42 

when  interest  of  executory  devisee  descends  to  his  heirs. .     43 

DISBARMENT. 

findings  of  the  commissioner  are  conclusive  if  respond- 
ent does  not  bring  up  all  the  evidence 385 

extent  to  which  inquiry  in  disbarment  proceeding  is  retro- 
spective— what  not  ground  for  disbarment 647 

DRAINAGE. 

when  objectors  are  estopped  to  set  up  legal  objections  to 
drainage  assessment — objectors  not  estopped  to  insist 
that  previous  assessments  have  equaled  benefits 159 
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when  figures  in  assessment  roll  need  not  be  preceded  by 
the  dollar  mark — the  record  need  not  show  affirmatively 
that  commissioners  examined  the  land i8o 

levee  assessment  roll  does  not  constitute  the  assessment 
against  lands  until  acted  on  by  jury i8o 

legality  of  estimate  of  cost  as  the  basis  for  an  assessment 
must  be  determined  by  the  court i8o 

annexed  lands  should  be  assessed  proportionately  for  the 
original  cost  of  the  work  without  reference  to  previ- 
ous assessments  i8o 

court  should  find  cost  of  work  done  as  the  basis  for  as- 
sessment against  annexed  lands i8o 

question  whether  all  property  in  levee  district  has  been 
included  cannot  be  raised  on  the  hearing  of  objections 
as  to  benefits  354 

when  jury  are  justified  in  making  drainage  assessment  ac- 
cording to  assessment  roll 354 

boundaries  of  district  need  not  be  re-described  in  notice 
to  do  additional  work  under  section  37  of  Levee  act 393 

mandamus  is  a  proper  remedy  to  collect  drainage  assess- 
ment against  a  city  for  benefit  to  its  streets 393 

right  of  the  jury  to  reduce  assessment  as  to  one  tract  and 
add  to  another 393 

jury  may  assess  benefits  against  land  not  assessed  in  the 
commissioners'  roll  393 

when  objection  that  an  assessment  roll  does  not  describe 
streets  and  alleys  benefited  is  waived 393 

district  is  not  estopped  by  a  promise  of  the  commissioners 
that  certain  land  will  not  be  assessed 394 

when  judgment  of  confirmation  of  drainage  assessment 
cannot  be  attacked  collaterally 394 

what  not  sufficient  proof  that  lands  sought  to  be  annexed 
to  district  have  been  benefited 406 

lands  cannot  be  annexed  to  a  district  merely  because  they 
are  included  in  the  same  watershed 406 

when  court's  view  of  lands  is  not  sufficient  to  justify  an- 
nexation to  district 406 

when  land  owners  cannot  object  to  the  order  vacating  ap- 
pointment of  commissioners 458 

under  section  4  of  the  Levee  act  petition  for  organization 
of  district  may  be  amended 458 

when  land  owners  cannot  object  that  report  does  not  show 
commissioners  examined  land  after  re-appointment 459 

drainage  district  may  be  organized  even  though  all  the 
land  benefited  has  not  been  included 459 
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petition  for  organization  of  a  district  may  be  filed  in  the 
county  where  most  of  the  land  lies 459 

question  of  benefits  in  a  farm  drainage  district  may  be 
raised  on  collector's  application  for  judgment 530 

when  land  owner  is  not  estopped  to  raise  question  of  bene- 
fits by  having  paid  previous  installments 530 

EMPLOYMENT.— Sec  WORKMEN'S  COMPENSATION. 

EQUITY. 

existence  of  fiduciary  relation,  alone,  will  not  avoid  a  con- 
veyance— what  must  be  shown — equity  will  not  set  aside 
deed  where  parties  are  in  pari  delicto 148 

equity  may  enjoin  owner  of  burial  ground  from  defacing 
graves — ^trustees  of  burial  ground  cannot  change  lines 
of  lots  already  in  use 286 

validity  of  ordinance  cannot  be  questioned  by  a  bill  to  en- 
join a  threatened  prosecution  to  enforce  it 389 

court  of  equity  cannot  assume  jurisdiction  to  construe  a 
will  that  is  not  ambiguous 416 

when  court  of  equity  will  not  assume  jurisdiction  to  re- 
move a  cloud  from  title 416 

courts  of  equity  are  charged  with  the  duty  of  protecting 
interests  and  property  of  minors 484 

primary  object  of  partition — when  the  court  should  de- 
cline to  decree  partition  because  injurious  to  interests 
of  minor  defendant  484 

extent  to  which  section  i  of  the  Partition  act  gives  an  im- 
perative right  to  partition 484 

a  court  of  equity  will  not  require  a  proposed  vendee  to 
accept  a  defective  title  to  land 537 

correct  practice  in  a  partition  proceeding  where  persons 
not  in  being  may  have  some  interest  in  the  land 537 

ESTOPPEL. 

when  objectors  are  estopped  to  set  up  legal  objections  to 
drainage  assessment — objectors  not  estopped  to  insist 
that  previous  assessments  have  equaled  benefits 159 

drainage  district  is  not  estopped  by  promise  of  commis- 
sioners that  certain  land  will  not  be  assessed 394 

when  a  land  owner  is  not  estopped  to  raise  question  of 
benefits  by  having  paid  previous  installments 530 

what  must  appear  before  estoppel  in  pais  can  be  invoked — 
when  a  corporation  is  not  estopped  to  attack  validity 
of  a  law  634 
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husband  of  defendant  in  proceeding  to  register  title  can 
not  testify  in  favor  of  wife  where  the  applicants  are 
suing  as  heirs-at-law 42 

what  evidence  does  not  show  delivery  of  deed 42 

what  may  be  proved  in  prosecution  for  keeping  house  of 
ill- fame — when  conversations  in  presence  of  the  hotel 
keeper  are  admissible  against  him 47 

when  admission  of  guilt  may  be  implied  from  conduct. ..     47 

mental  capacity  must  be  determined  as  of  date  of  will  in 
question  though  it  is  a  copy  of  a  former  will 54 

when  decree  setting  aside  a  will  should  not  be  reversed 
on  the  evidence 54 

when  paper  signed  by  testatrix  is  admissible  upon  ques- 
tion of  her  mental  Capacity 54 

statements  of  deceased  employee  as  to  how  he  was  injured 
cannot  be  testified  to 67 

when  coroner's  verdict  is  admissible  in  action  under  the 
Compensation  act 67 

conveyance  by  parent  to  child  is  not,  alone,  evidence  of 
undue  influence — parol  evidence  to  establish  a  resulting 
trust  must  be  convincing TJ 

presumption  of  delivery  in  case  of  voluntary  settlement 
is  stronger  than  in  case  of  bargain  and  sale TJ 

what  statements  of  injured  employee  to  his  physician  are 
and  are  not  admissible — award  of  compensation  must 
be  based  on  competent  evidence 90 

what  finding  is  beyond  province  of  coroner's  jury — verdict 
of  coroner's  jury  not  admissible  to  ^  civil  liability 90 

what  evidence  does  not  justify  a  conviction  for  the  con- 
fidence game   118 

when  proper  foundation  is  laid  for  secondary  evidence  of 
grantor's  written  instructions  as  to  delivery  of  deed 141 

what  evidence  not  sufficient  to  show  existence  of  express 
trust — when  conversation  with  the  grantor  is  not  admis- 
sible to  show  that  deed  was  upon  trust 206 

what  does  not  preclude  presumption  that  the  common  law 
prevails  in  another  State — ^when  sufficiency  of  seal  on 
release  will  be  tested  by  the  common  law 227 

of  what  facts  of  history  courts  will  take  judicial  notice. .  228 

when  evidence  of  hostile  acts  of  white  persons  is  not  ad- 
missible on  trial  of  negroes  for  murder  committed  dur- 
ing race  riot 272 

when  a  stenographer  cannot  be  allowed  to  testify  from 
notes  made  at  inquest 272 

what  proof  of  execution  sufficient  to  admit  will  to  probate  401 
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right  of  counsel  to  cross-examine  expert  witness  to  test 
his  knowledge  and  fitness 302 

what  not  sufficient  proof  that  lands  sought  to  be  annexed 
to  a  district  have  been  benefited 406 

burden  of  proof  is  on  husband  seeking  to  set  aside  deed 
by  wife  on  ground  that  the  property  was  his 421 

grantee  standing  in  fiduciary  relation  must  rebut  presump- 
tion of  undue  influence 421 

admissibility  of  statements  in  presence  of  a  person  who 
does  not  deny  them 421 

what  weight  should  be  given  testimony  of  accomplice 429 

what  tends  to  show  guilty  knowledge  of  defendant  who  is 
charged  with  receiving  stolen  goods 429 

general  rule  as  to  admissibility  in  murder  trial  of  threats 
by  accused — what  statement  not  admissible  as  a  threat..  465 

when  question  asked  of  witness  for  the  People  is  improper 
as  incorporating  the  word  "murdered" 465 

when  question  as  to  intention  of  accused  to  act  in  self- 
defense  should  be  allowed 465 

when  it  is  error  in  a  murder  trial  to  admit  evidence  show- 
ing another  offense  504 

what  evidence  is  admissible  in  a  larceny  case  though  it 
shows  another  offense — what  is  not  admissible 513 

acts  and  conversations  of  one  conspirator  are  admissible 
against  the  others 513 

what  necessary  before  copy  of  will  is  evidence  of  title — 
recording  copy  of  will  in  office  of  circuit  clerk  does  not 
make  it  evidence  of  title 580 

what  a  proper  method  of  proving  value  of  stock  of  cor- 
poration which  has  no  market  value 594 

EXECUTORS    AND    ADMINISTRATORS.— See    ADMINIS- 
TRATION. 

EXECUTORY  DEVISES.— See  WILLS. 

EXPLOSIVES.— See  CONSPIRACY. 

FEES  AND  SALARIES. 

the  act  of  1912,  fixing  the  salaries  of  State's  attorneys, 
construed  as  to  the  salary  in  counties  having  between 
30,000  and  51,000  inhabitants 163 

fees  of  guardian  ad  litem  cannot  be  paid  out  of  inheritance 
tax  fund  in  hands  of  county  treasurer 45° 

fees  of  guardian  ad  litem  where  trust  is  involved  are  pay- 
able out  of  the  trust  fund 45^ 
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FIDUCIARY  RELATIONS.— See  FRAUD. 

FORCIBLE  DETAINER.                                                       page. 
the  Supreme  Court  may  by  certiorari  review  the  Appellate 
Court's  judgment  in  a  forcible  detainer  proceeding — 
action  of  forcible  detainer  is  purely  possessory 134 

FORMER  CASES. 

People  V.  Mathews,  282  111.  85,  adhered  to,  as  to  validity 
of  high  school  curative  act  of  1917 87 

Aurora  Brewing  Co,  v.  Industrial  Board,  277  111.  142,  dis- 
tinguished, as  to  what  is  not  a  casual  employment 100 

Boyer  v.  Keller,  258  111.  106,  explained,  as  to  when  con- 
tractor need  not  look  to  lessee  for  payment  for  improve- 
ment on  property 114 

Keeran  v.  P.,  B.  &  C.  Traction  Co,  277  111.  413,  and  Dei- 
beikis  V.  Link-Belt  Co,  261  id.  454,  followed,  as  to  sec- 
tion 29  of  Compensation  act  not  being  invalid 214 

People  V.  Spring  Lake  Drainage  District,  253  111.  479,  dis- 
tinguished, as  to  rule  that  parties  cannot  stipulate  legal 
effect  of  admitted  facts 368 

Hohman  v.  City  of  Chicago,  140  III.  226,  and  City  of  Chi- 
cago V.  Spoor,  190  id.  340,  distinguished,  as  to  what  is  a 
benefit  authorizing  assessment 491 

FRAUD. 

when  vendor  unfamiliar  with  his  property  may  rely  upon 
representations  of  purchaser  though  no  fiduciary  rela- 
tion exists   141 

existence  of  a  fiduciary  relation,  alone,  will  not  avoid  a 
conveyance — what  must  be  shown — equity  will  not  set 
aside  a  deed  where  parties  are  in  pari  delicto 148 

when  decree  requiring  husband  to  convey  land  to  his  for- 
mer wife  must  be  affirmed 330 

GARNISHMENT. 

basis  of  a  garnishee's  right  to  hold  money  or  property — 
when  corporation  garnishee  has  no  right  to  refuse  to 
transfer  stock  on  its  books 594 

GAS  COMPANIES. 

when  customer  of  gas  company  may  maintain  suit  to  re- 
cover alleged  overcharge  though  the  city  has  suit  pend- 
ing against  the  company 634 

act  of  1905,  authorizing  city  of  Chicago  to  fix  rates  for 
gas,  is  unconstitutional 635 
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GUARDIAN  AD  LITEM.  page. 

fees  of  guardian  ad  litem  cannot  be  paid  out  of  the  in- 
heritance tax  funds  in  hands  of  county  treasurer 450 

fees  of  guardian  ad  litem  where  a  trust  is  involved  are 
payable  out  of  the  trust  fund 45^ 

HABEAS  CORPUS. 

no  writ  of  error  lies  to  review  a  judgment  in  habeas  cor- 
pus proceeding  nor  is  any  appeal  provided  for 28 

Supreme  Court  has  jurisdiction  to  award  writs  of  habeas 
corpus — a  writ  of  habeas  corpus  does  not  operate  as  a 
writ  of  error 28 

a  prisoner  may  be  discharged  on  habeas  corpus  if  the  con- 
victing court  had  no  jurisdiction 28 

v/here  a  judgment  or  sentence  is  excessive  a  prisoner  will 
not  be  discharged  unless  legal  sentence  has  been  served .     28 

rule  as  to  discharge  of  prisoner  sentenced  to  invalid  term 
where  both  fine  and  imprisonment  are  authorized 28 

the  trial  court,  only,  has  right  to  determine  the  judgment 
and  sentence 29 

rule  as  to  discharge  of  prisoner  fined  and  imprisoned  when 
both  punishments  are  not  authorized 29 

HIGHWAYS. 

right  of  owner  of  property  to  recover  damages  for  ob- 
struction to  means  of  travel  on  streets — what  does  not 
prevent  such  recovery 559 

HOUSES  OF  ILL-FAME. 

what  may  be  proved  in  prosecution  for  keeping  house  of 
ill-fame — when  conversations  in  presence  of  the  hotel 
keeper  are  admissible  against  him 47 

HUSBAND  AND  WIFE. 

when  decree  requiring  husband  to  convey  land  to  his  for- 
mer wife  must  be  affirmed 330 

INDICTMENTS. 

insufficient  indictment  will  not  support  a  conviction — rule 
where  indictment  charges  burglary  with  intent  to  com- 
mit larceny   588 

an  indictment  for  burglary  must  allege  ownership  of  the 
building — it  is  not  sufficient  merely  to  allege  evidence 
of  ownership  588 

rule  as  to  alleging  ownership  where  ownership  is  vested 
in  a  body  of  persons 588 
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INDICTMENTS.~Cow/inM^d.  page. 

when  allegations  as  to  ownership  of  freight  car  burglar- 
ized and  property  stolen  are  insufficient 589 

when  indictment  is  sufficient — ^indictment  need  not  name 
person  whose  property  was  intended  to  be  destroyed  by 
explosives  procured  by  defendants 620 

INFANTS.— See  MINORS. 

INHERITANCE  TAX. 

section  25  of  Inheritance  Tax  law  applies  to  any  estate 
depending  upon  a  contingency 126 

fixing  of  taxes  on  contingent  estates  cannot  be  held  in 
abeyance  under  section  25  of  Inheritance  Tax  law 126 

paragraph  2  of  section  25  of  Inheritance  Tax  law  applies 
to  cases  where  the  tax  has  been  held  in  abeyance 126 

expenses  of  administration  must  be  deducted  before  com- 
puting State  inheritance  tax 450 

Federal  estate  tax  must  be  deducted  before  computing  the 
State  inheritance  tax 450 

Federal  estate  tax  is  not  a  direct  tax  on  property 450 

fees  of  guardian  ad  litem  cannot  be  paid  out  of  the  in- 
heritance tax  fund  in  hands  of  county  treasurer 450 

fees  of  guardian  ad  litem  where  trust  is  involved  are  pay- 
able out  of  the  trust  fund 450 

INJUNCTION. 

equity  may  enjoin  owner  of  burial  ground  from  defacing 
graves — trustees  of  burial  ground  cannot  change  lines 

of  lots  already  in  use 286 

right  of  trustees  of  burial  ground  to  sell  unused  lots 287 

INJURIES.— See   NEGLIGENCE;    WORKMEN'S    COMPEN- 
SATION. 

INSTRUCTIONS. 

when  instruction  should  not  imply  that  driver  of  wagon 
was  bound  to  turn  to  left  to  pass  stalled  truck 246 

when  an  instruction  is  misleading  as  to  degree  of  care  re- 
quired to  operate  street  car 247 

instruction  that  plaintiff's  testimony  should  be  given  same 
weight  as  that  of  other  witnesses  is  misleading 247 

instructions  as  to  reasonable  doubt  should  be  concise 272 

when  instructions  setting  out  sections  of  the  statute  are 
not  misleading   302 

when  instruction  does  not  assume  guilt  of  defendant 429 
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INSTRUCTIONS.— Cc>n/in«^(i.  page. 

instructions  in  a  murder  trial  should  not  limit  right  of 
self-defense  to  actual  danger 465 

giving  correct  instructions  docs  not  cure  error  in  giving 
inconsistent  ones   466 

when  instruction  in  murder  trial  is  erroneous  in  ignoring 
the  defense  relied  upon 504 

when  refusal  of  instructions  is  not  error — when  defend- 
ants cannot  complain  that  judge  read  part  of  an  instruc- 
tion, only 621 

INSURANCE. 

when  life  insurance  policy  is  not  in  force 326 

when  a  corporation  cannot  recover  insurance  after  a  fire 
directed  by  stockholder — incendiary  cannot  be  allowed 
to  recover  insurance  indirectly 343 

INTEREST. 

when  municipal  corporation  not  chargeable  with  interest.   163 

INTER-STATE  COMMERCE.— See  RAILROADS. 

JUDGMENTS  AND  DECREES. 

judgment  against  railroad  property  for  school  taxes  must 
be  against  right  of  way  in  the  district,  only Sj 

when  decree  of  distribution  is  binding  upon  all  parties — 
order  entered  on  final  settlement  of  estate  on  construc- 
tive notice  will  bind  a  party  as  to  personal  property 141 

decree  against  non-resident  upon  constructive  notice  can 
only  affect  property  within  jurisdiction  of  the  court. . .   141 

legislature  cannot  direct  what  order  shall  be  entered  in  a 
pending  judicial  proceeding 186 

when  judgment  of  confirmation  of  a  drainage  district  can 
not  be  collaterally  attacked. , 394 

JUDICIAL  NOTICE. 

of  what  facts  of  history  courts  will  take  judicial  notice. .  228 

JURISDICTION. 

Supreme  Court  has  jurisdiction  to  award  writs  of  habeas 
corpus — the  writ  of  habeas  corpus  does  not  operate  as  a 
writ  of  error  28 

a  prisoner  may  be  discharged  on  habeas  corpus  if  the  con- 
victing court  had  no  jurisdiction 28 

trial  court,  only,  has  the  right  to  determine  the  judgment 
and  sentence  in  a  criminal  case — what  is  jurisdiction. . .     29 
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JURISDICTION.— CoMhwMrrf.  page. 

after  an  appeal  is  perfected  the  trial  court  has  no  further 
jurisdiction  until  the  appeal  is  disposed  of i86 

court  of  equity  cannot  assume  jurisdiction  to  construe  a 
will  that  is  not  ambiguous 416 

when  court  of  equity  will  not  assume  jurisdiction  to  re- 
move a  cloud  from  title 416 

JURY. 

the  word  "impanel"  includes  all  steps  in  formation  of  jury 
preceding  the  oath 39 

LANDLORD  AND  TENANT. 

when  property  is  subject  to  mechanic's  lien  for  improve- 
ment made  by  tenant 114 

provision  in  lease  that  lessee  shall  pay  for  improvements 
is  not  binding  upon  contractor 1 14 

right  of  tenant  to  recoup  damages  in  action  for  rent — right 
of  tenant  to  recoup  for  partial  eviction 610 

rule  where  landlord  permits  business  hurtful  to  tenant  to 
be  carried  on  in  building 610 

in  action  for  rent,  tenant  may  recoup  damages  for  land- 
lord's tort — what  is  not,  as  a  matter  of  law,  a  waiver  of 
right  to  recoup  damages 610 

limit  of  rule  that  claim  for  unliquidated  damages  cannot 
be  set  off  in  action  for  rent 610 

LARCENY. 

rule  as  to  one  who  advises  commission  of  larceny 513 

.what  is  and  is  not  admissible  as  showing  another  offense. .  513 

LEASES.— See  LANDLORD  AND  TENANT. 

LIENS.— See  MECHANICS'  LIENS. 

LIMITATIONS. 

fact  that  a  plat  is  not  statutory  does  not  affect  the  title  to 
lots  conveyed  according  to  the  plat 221 

adverse  possession  for  statutory  period  is  sufficient  to  es- 
tablish title — rule  as  to  effect  of  occupancy  of  part,  only, 
of  premises  demised 221 

on  the  question  of  adverse  possession  it  is  not  material 
whether  tenant's  lease  is  written  or  verbal 221 

when  possession  of  co-tenant  is  adverse — what  constitutes 
notice  of  adverse  claim 628 

a  will  purporting  to  devise  the  whole  interest  in  a  tract 
of  land  is  color  of  title 628 
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MANDAMUS.  page. 

when  judge  cannot  be  compelled  by  mandamus  to  enter 
a  nolle  prosequi 315 

mandamus  is  a  proper  remedy  to  collect  drainage  assess- 
ment against  city  for  benefit  to  streets 393 

MASTER   AND   SERVANT.— See   WORKMEN'S  COMPEN- 
SATION, 
what  amounts  to  actual  notice  to  employer  of  dangerous 
condition  of  place  where  servant  was  ordered  to  work. .  534 

MECHANICS'  LIENS. 

when  property  is  subject  to  mechanic's  lien  for  improve- 
ment made  by  tenant L14 

provision  in  lease  that  lessee  shall  pay  for  improvements 
is  not  binding  upon  contractor 114 

one  furnishing  materials  to  a  public  contractor  has  a  right 
to  a  lien  on  the  bonds  issued  to  him 604 

MENTAL  CAPACITY.— Sec  WILLS. 

MERGER. 

a  contingent  remainder  is  destroyed  by  conveyance  of  life 
estate  and  reversion  to  same  person 196 

MINORS. 

courts  of  equity  are  charged  with  the  duty  of  protecting 
interests  and  property  of  minors 484 

when  court  should  decline  to  decree  partition  because  in- 
jurious to  interest  of  minor  defendant '484 

MOTIONS. 

when  motion  to  quash  writ  of  certiorari  to  review  order 

of  Industrial  Board  is  properly  overruled 154 

when  it  is  error  to  allow  a  motion  to  abate  quo  warranto 

proceedings 186 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS, 
permission  of  city  to  corporation  to  use  streets  is  not  a 

franchise  and  the  right  acquired  is  not  taxable 108 

when  municipal  corporation  not  chargeable  with  interest.   163 
mandamus  is  a  proper  remedy  to  collect  drainage  assess- 
ment against  city  for  benefit  to  streets 393 

city  council  may  reconsider  vote  on  questions  pending. .  439 
section  29  of  rules  of  Chicago  city  council  construed. .. .  439 
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MUNICIPAL  CORPORATIONS.— C<?n/i«u^J.  page. 

action  of  the  city  council  must  be  construed  in  accordance 

with  general  parliamentary  law 439 

city  council  may  reconsider  confirmation  of  appointments.  439 
city  may  authorize  its  board  of  health  to  make  necessary 

regulations  for  the  suppression  of  disease 547 

when  vaccination  rule  of  board  of  health  is  lawful 547 

the  act  of  1905  authorizing  city  of  Chicago  to  fix  rates  for 

gas  is  unconstitutional 634 

MURDER. 

when  evidence  of  hostile  acts  of  white  persons  is  not  ad- 
missible on  trial  of  negroes  for  murder  committed  dur- 
ing race  riot 272 

improper  exhibitions  in  court  room  should  be  objected  to 
and  ruling  saved  by  bill  of  exceptions 272 

when  a  stenographer  cannot  be  allowed  to  testify  from 
notes  taken  at  inquest 272 

instructions  as  to  reasonable  doubt  must  be  concise 272 

general  rule  as  to  admissibility  of  threats  by  accused — 
what  is  not  admissible  as  a  threat 465 

a  son  has  the  same  right  to  defend  his  father  as  the  latter 
has  to  defend  himself 466 

when  it  is  error  in  a  murder  trial  to  admit  evidence  show- 
ing another  offense 504 

NATURALIZATION.— See  ALIENS. 

NEGLIGENCE. 

Supreme  Court  cannot  weigh  evidence  in  personal  injury 
case  to  determine  questions  of  fact — contributory  neg- 
ligence is  a  question  of  fact  for  the  jury 246 

what  contradictory  statements  may  be  admitted  to  im- 
peach witness  246 

when  instruction  should  not  imply  that  driver  of  wagon 
was  bound  to  turn  to  left  in  passing  stalled  truck 246 

passenger  in  vehicle,  when  he  has  an  opportunity,  must 
warn  driver  of  approaching  danger 246 

when  failure  to  ring  bell  on  street  car  is  not  the  proximate 
cause  of  an  injury 247 

when  instruction  is  misleading  as  to  degree  of  care  re- 
quired in  operating  street  car — company  has  the  right 
of  way  on  its  tracks  between  street  crossings 247 

instruction  that  plaintiff's  testimony  should  be  given  same 
weight  as  that  of  other  witnesses  is  erroneous 247 

what  amounts  to  actual  notice  to  employer  of  dangerous 
condition  of  place  where  servant  was  ordered  to  work. .  534 
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NOLLE  PROSEQUL— See  COURTS. 

NOTICE.  PAGE. 

order 'entered  on  final  settlement  of  estate  upon  construc- 
tive notice  will  bind  a  party  as  to  the  personal  property.   141 

decree  against  non-resident  upon  constructive  notice  can 
only  affect  property  within  the  jurisdiction  of  court...   141 

what  amounts  to  actual  notice  to  employer  of  dangerous 
condition  of  place  where  servant  was  ordered  to  work. .  534 

what  constitutes  notice  by  co-tenant  of  adverse  claim ....  628 

OFFICES. 

city  council  may  reconsider  confirmation  of  appointments.  439 

ORDINANCES, 

validity  of  ordinance  cannot  be  questioned  by  a  bill  to  en- 
join a  threatened  prosecution  to  enforce  it 389 

PARLIAMENTARY    LAW.— Sec    MUNICIPAL    CORPORA- 
TIONS. 

PARTITION. 

primary  object  of  partition — when  the  court  should  de-  ! 

clinc  to  decree  partition  because  injurious  to  interests  1 

of  minor  defendant 484 

extent  to  which  section  i  of  the  Partition  act  gives  an  im- 
perative right  to  partition 484 

what  is  necessary  in  a  partition  suit  in  order  to  conclude 
contingent  interests  of  persons  not  in  being 537 

rule  where  party  to  a  partition  decree  becomes  the  pur- 
chaser at  the  sale 537 

correct  practice  in  partition  suit  where  persons  not  in  be- 
ing may  have  some  interest  in  the  land 537  ' 

I 

PERPETUITIES.— See  WILLS. 

PLATS. 

fact  that  a  plat  is  not  statutory  does  not  affect  the  title  to 
lots  conveyed  according  to  the  plat 221 

PLEADING. 

when  bill  for  specific  performance  is  materially  defect- 
ive— what  is  necessary  in  partition  suit  in  order  to  con- 
clude contingent  interests  of  persons  not  in  being 537 

what  should  be  alleged  in  partition  bill  where  persons  not 
in  being-may  have  some  interest  in  the  land 537 
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POLICE  POWER.  PAGE, 

when  police  power  may  be  exercised  for  the  regulation  of 
trade — reasonable  regulation  of  barber  trade  is  within 

police  power » .     83 

Public  Utilities  act  is  an  exercise  of  police  power 297 

the  exercise  of  police  power  may  impair  the  obligation 
of  contracts  297 

POSSESSION. 

a  will  purporting  to  devise  the  whole  interest  in  a  tract  of 

land  is  color  of  title 628 

when  possession  of  co-tenant  is  adverse — what  constitutes 

notice  of  adverse  claim 628 

POWERS. 

when  power  to  devisee  of  equitable  life  estate  is  limited  to 

creating  spendthrift  trust 11 

execution  in  excess  of  power,  if  severable,  is  void  only 

as  to  the  excess 11 

when  trusts  created  under  a  power  do  not  violate  the  rule 

against  perpetuities   12 

possibility  of  void  appointment  under  a  power  does  not 

render  power  void  as  against  perpetuities  rule 12 

PRACTICE. 

a  certificate  of  evidence  is  not  necessary  to  preserve  re- 
port of  master  in  chancery  for  review 108 

Supreme  Court  may  by  certiorari  review  Appellate  Court's 

judgment  in  forcible  detainer  proceeding 134 

when  motion  to  quash  writ  of  certiorari  to  review  order 

of  Industrial  Board  is  properly  overruled 154 

when  it  is'  error  to  allow  a  motion  to  abate  quo  warranto 

proceedings 186 

after  an  appeal  is  perfected  the  trial  court  has  no  further 

jurisdiction  until  appeal  is  disposed  of 186 

when  appellees  in  specific  performance  suit  cannot  assign 

cross-error  on  failure  of  court  to  cancel  contract 199 

when  Appellate  Court  should  make  finding  of  facts 228 

power  of  State's  attorney  to  enter  a  nolle  prosequi  is  a 

matter  of  practice 315 

powers  of  State's  attorney  are  not  co-extensive  with  those 

of  the  Attorney  General 315 

the  judge  of  a  court  is  not  a  mere  ministerial  officer  for 

recording  the  will  of  the  State's  attorney  in  the  conduct 

of  criminal  cases , 315 
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PRACTICE.— Continued.  page. 

when  judge  cannot  be  compelled  by  mandamus  to  enter  a 
nolle  prosequi 315 

parties  to  a  suit  cannot  stipulate  as  to  the  legal  effect  of 
admitted  facts  368 

the  court  will  not  declare  a  statute  unconstitutional  on  an 
agreed  statement  of  facts 368 

evidence  in  the  record  may  be  relied  upon  to  sustain  a  de- 
cree whether  or  not  the  facts  shown  are  the  same  as 
those  found  by  the  decree 604 

right  of  parties  to  abandon  a  fourth-class  action  in  the 
municipal  court  and  make  it  first  class 61 1 

PRESUMPTIONS.— See  EVIDENCE. 

what  does  not  preclude  presumption  that  the  common  law 
prevails  in  another  State — when  common  law  will  be 
presumed  to  prevail  in  another  State 22y 

grantee  standing  in  fiduciary  relation  must  rebut  presump- 
tion of  undue  influence 421 

PRINCIPAL  AND  AGENT. 

principal  is  bound  by  contract  made  by  his  agent  though 
the  agent  could  not  read  it 134 

PROBATE. 

where  a  will  should  be  probated — ^when  will  executed  in 
Illinois  need  not  be  probated  here 580 

PUBLIC  POLICY. 

public  policy  defined — stipulations  by  attorneys  will  be  en- 
forced if  not  contrary  to  public  policy 368 

PUBLIC  UTILITIES. 

Public  Utilities  act  is  an  exercise  of  police  power 297 

section  37  of  Public  Utilities  act  not  void  because  it  im- 
pairs contract  to  furnish  free  transportation  as  consid- 
eration for  deed  to  railroad  company 297 

QUO  WARRANTO. 

legislature  cannot  direct  what  order  shall  be  entered  in  a 

pending  judicial  proceeding 186 

when  it  is  error  to  allow  a  motion  to  abate  quo  warranto 

proceedings 186 

a  writ  of  error,  in  quo  warranto,  pending  when  the  high 

school  curative  act  was  passed  is  within  the  provisions 

of  the  act  the  same  as  a  pending  appeal 339 
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RAILROADS.— See  PUBLIC  UTILITIES.  page. 

when  physical  examination  required  to  qualify  employee 

of  railroad  is  waived  by  employer 267 

to  avoid  Compensation  act  railroad  company  must  show 

employee  was  injured  while  in  inter-State  commerce.  267 
a  common  carrier  defined — a  railroad  company  organized 

under  the  general  law  is  a  common  carrier 301 

railroad  company  is  a  quasi  public  corporation  and  it  can 

not  be  organized  for  private  transportation 301 

when  corporation  operating  system  of  internal  trackage  is 

a  common  carrier 301 

the  Federal  Safety  Appliance  act  excludes  application  of 

Compensation  act — inter-State  commerce 302 

RAPE. 

when  jury  need  not  find  age  of  a  defendant  convicted  of 
rape — defendant  convicted  of  rape  may  be  imprisoned 
for  life,  under  the  statute 39 

REAL  PROPERTY.— See  WILLS;    TRUSTS;    DEEDS. 

an  executory  devise  is  a  substantial  interest — rule  as  to 
descendibility  of  an  executory  interest 42 

when  interest  of  executory  devisee  descends  to  his  heirs.    43 

fact  that  a  plat  is  not  statutory  does  not  affect  the  title  to 
lots  conveyed  according  to  the  plat 221 

adverse  possession  for  statutory  period  is  sufficient  to  es- 
tablish title — rule  as  to  effect  of  occupancy  of  a  part, 
only,  of  the  premises  demised 221 

on  the  question  of  adverse  possession  it  is  not  material 
whether  tenant's  lease  is  verbal  or  written 221 

reservation  defined — what  provision  in  a  deed  is  not  a  res- 
ervation but  a  conditional  limitation 241 

right  of  owner  of  property  to  recover  damages  for  ob- 
struction to  means  of  travel  on  streets — ^what  does  not 
prevent  such  recovery 559 

will  purporting  to  devise  whole  interest  in  tract  of  land  is 
color  of  title — when  possession  by  co-tenant  is  adverse.  628 

REGISTRATION  OF  TITLE. 

husband  of  defendant  cannot  testify  for  wife  where  ap- 
plicants are  suing  as  heirs-at-law 42 

RELEASE. 

release  under  seal  is  a  bar  to  an  action  at  law — release  not 
under  seal  may  be  impeached  in  an  action  at  law  for 
want  of  consideration 227 
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RKhZASE.— Continued.  page. 

when  validity  of  release  is  governed  by  law  of  place  where 
made — when  sufficiency  of  seal  on  release  executed  in 
another  State  will  be  tested  by  rules  of  common  law . . .  227 

a  scroll  is  not  a  seal  at  common  law 227 

REMAINDERS: 

a  contingent  remainder  is  destroyed  by  conveyance  of  life 
estate  and  reversion  to  same  person 196 

SALARIES.— See  FEES  AND  SALARIES. 

SCHOOLS. 

high  school  curative  act  of  1917  does  not  violate  constitu- 
tional provision  for  due  process  of  law 87 

judgment  against  railroad  property  for  school  taxes  must 
be  against  right  of  way  in  the  district,  only 87 

a  writ  of  error,  in  quo  warranto,  pending  when  the  high 
school  curative  act  was  passed  is  within  the  provisions 
of  the  act  the  same  as  a  pending  appeal 339 

attorneys  for  a  high  school  board  cannot,  by  stipulation, 
waive  the  benefits  of  future  legislation 368 

when  territory  is  compact  and  contiguous 36^$ 

high  school  curative  act  of  191 7  is  valid  and  applies  to  all 
high  schools  coming  within  its  terms 519 

right  of  children  to  attend  public  school  is  subject  to  rea- 
sonable health  regulations — when  vaccination  rule  of 
board  of  health  is  lawful 547 

SEAL. 

a  scroll  is  not  a  seal  at  common  law — when  sufficiency  of 
seal  on  release  executed  in  another  State  will  be  tested 
by  rules  of  the  common  law 227 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SETTLEMENT  OF  ESTATES.— See  ADMINISTRATION. 

SHELLEY'S  CASE.— See  WILLS. 

SPECIAL  ASSESSMENTS.— See  DRAINAGE. 

judgment  of  city  council  as  to  necessity  for  paving  street 
is  conclusive  if  not  unreasonable — cemetery  property  is 
liable  to  assessment  for  paving  street 210 
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SPECIAL  ASSESSMENTS.— Cc>n/;ntt^(/.  page. 

when  Supreme  Court  will  not  uphold  amount  of  assess- 
ment though  the  evidence  is  conflicting 210 

a  witness  need  not  be  able  to  specify  separate  amount  each 
clement  will  benefit  property 491 

relief  from  traffic  congestion  by  making  new  roadway  is 
an  element  of  benefit  to  industrial  property 491 

fact  that  property  is  not  contiguous  to  street  to  be  im- 
proved does  not  preclude  assessment 491 

what  should  be  considered  in  determining  benefit  to  prop- 
erty from  new  highway 491 

it  is  not  necessary  that  every  part  of  improvement  shall 
benefit  property  if  it  is  benefited  by  the  construction  of 
the  improvement  as  a  whole 491 

SPECIFIC  PERFORMANCE. 

specific  performance  rests  in  sound  discretion  of  the  chan- 
cellor, to  be  exercised  as  circumstances  require 199 

when  appellees  in  specific  performance  suit  cannot  assign 
cross-error  on  failure  of  court  to  cancel  contract 199 

a  court  of  equity  will  not  require  a  proposed  vendee  to 
accept  a  defective  title 537 

time  as  of  which  sufficiency  of  abstract  of  title  is  to  be 
determined — ^when  bill  for  specific  performance  is  ma- 
terially defective  537 

SPENDTHRIFT  TRUSTS.— See  TRUSTS. 

STATE'S  ATTORNEYS. 

the  act  of  191 2,  fixing  the  salaries  of  State's  attorneys, 
construed  as  to  the  salary  in  counties  having  between 
30,000  and  51,000  inhabitants 163 

power  of  State's  attorney  to  enter  nolle  prosequi  is  a  mat- 
ter of  practice 315 

powers  of  State's  attorney  are  not  co-extcnsive  with  those 
of  the  Attorney  General 315 

State's  attorney  is  not  the  only  person  who  may  prosecute 
in  the  municipal  court  an  offense  punishable  by  fine 315 

the  judge  of  a  court  is  not  a  mere  ministerial  officer  for 
recording  the  will  of  the  State's  attorney  in  conduct  of 
criminal  cases   315 

when  judge  cannot  be  compelled  by  mandamus  to  enter  a 
nolle  prosequi  315 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 
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STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. PAGE, 
statutes  are  to  be  construed  so  as  to  ascertain  and  give 

effect  to  the  intention  of  the  legislature 163 

a  law  must  be  obeyed  and  enforced  regardless  of  public 
sentiment  174 

STIPULATIONS. 

stipulations  by  attorneys  will  be  enforced  if  not  contrary 

to  public  policy — parties  to  suit  cannot  stipulate  legal 

effect  of  admitted  facts 368 

the  court  will  not  declare  statute  unconstitutional  on  an 

agreed  statement  of  facts 368 

the  attorneys  for  high  school  board  cannot,  by  stipulation, 

waive  the  benefits  of  future  legislation 368 

STREET  RAILWAYS. 

when  instruction  should  not  imply  that  driver  of  wagon 
was  bound  to  turn  to  left  to  pass  stalled  truck 246 

passenger  in  wagon,  when  he  has  an  opportunity,  should 
warn  driver  of  approaching  street  car 246 

when  failure  to  ring  bell  on  car  is  not  the  proximate  cause 
of  an  injury 247 

when  instruction  is  misleading  as  to  degree  of  care  re- 
quired in  operating  street  cars — company  has  right  of 
way  on  its  tracks  between  street  crossings 247 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

TAXES. 

judgment  against  railroad  property  for  school  taxes  must 

be  against  right  of  way  in  the  district,  only 87 

the  power  to  value  property  for  taxation  rests  exclusively 

in  the  officers  designated  by  statute 108 

a  corporate  franchise,  as  part  of  capital  stock,  can  be  as- 
sessed only  by  State  Board  of  Equalization 108 

tax-payer  is  not  required  to  pay  an  unextended  tax 108 

permission  of  city  to  corporation  to  use  streets  is  not  a 

franchise  and  the  right  acquired  is  not  taxable 108 

section  25  of  Inheritance  Tax  law  applies  to  any  estate 

depending  upon  a  contingency 126 

fixing  of  taxes  on  contingent  estates  cannot  be  held  in 

abeyance  under  section  25  of  Inheritance  Tax  law 126 

paragraph  2  of  section  25  of  Inheritance  Tax  law  applies 

to  cases  where  tax  had  been  held  in  abeyance 126 
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TAXUS.— Continued.  page. 

expense  of  administration  must  be  deducted  before  com- 
puting State  inheritance  tax 450 

Federal  estate  tax  must  be  deducted  before  computing  the 
State  inheritance  tax i 450 

Federal  estate  tax  is  not  a  direct  tax  on  property 450 

fees  of  guardian  ad  litem  cannot  be  paid  out  of  inheritance 
tax  fund  in  hands  of  county  treasurer 450 

question  of  benefits  in  a  farm  drainage  district  may  be 
raised  on  collector's  application  for  judgment 530 

when  a  land  owner  is  not  estopped  to  raise  question  of 
benefits  by  having  paid  previous  installments 530 

THREATS.— See  CRIMINAL  LAW. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIAL. 

when  it  is  not  reversible  error  in  a  criminal  case  to  refuse 
to  allow  counsel  to  argue 47 

when  refusal  to  take  issue  of  undue  influence  from  jury 
is  not  reversible  error 54 

when  defendant  cannot  object  that  the  plaintiff's  counsel 
added  personal  opinion  to  argument 302 

when  reference  to  plaintiff  as  "this  one-armed  man"  is 
not  prejudicial  302 

right  to  cross-examine  expert  witness  to  test  his  knowl- 
edge and  fitness 302 

cross-examination  of  a  party  in  interest  need  not  be  con- 
fined to  subject  matter  of  the  examination  in  chief 343 

court  should  not  unduly  restrict  opening  statement  of  de- 
fendant's counsel  in  criminal  case 504 

cross-examination  is  ordinarily  confined  to  matters  brought 
out  on  direct  examination 620 

when  refusal  to  allow  witness  to  give  whole  statement  of 
confessirtg  conspirators  is  not  harmful 620 

TROVER. 

when  demand  and  refusal  are  unnecessary  in  suit  to  re- 
cover possession  of  insurance  policies 228 

when  a  corporation  garnishee  is  guilty  of  conversion  of 
stock  by  refusing  to  transfer  it  on  its  books 594 

what  a  proper  method  of  proving  value  of  stock  which  has 
no  market  value — ^when  tender  of  stock  is  no  defense  in 
action  of  trover 594 


Digitized  by 


Google 


686  INDEX.  [284 IIL 

TRUSTS.  PACE. 

a  trust  may  be  created  to  remove  income  of  property  from 
control  of  beneficiary  and  creditors 1 1 

restriction  on  alienation  need  not  be  in  express  terms — 
rule  against  perpetuities  stated 12 

when  trusts  created  under  a  power  do  not  violate  the  rule 
against  perpetuities 12 

possibility  of  void  appointment  under  a  power  will  not 
render  the  power  void  as  against  perpetuities  rule 12 

restraint  against  alienation  is  allowed  by  the  creation  of 
a  spendthrift  trust  12 

parol  evidence  to  establish  a  resulting  trust  must  be  con- 
vincing       TJ 

what  evidence  not  sufficient  to  show  existence  of  express 
trust — when  conversation  with  the  grantor  is  not  ad- 
missible to  show  that  deed  was  upon  trust 206 

fees  of  guardian  ad  litem  where  trust  .is  involved  are  pay- 
able out  of  the  trust  fund 450 

UNDUE  INFLUENCE. 

when  refusal  to  take  issue  of  undue  influence  from  the 

jury  is  not  reversible  error 54 

conveyance  by  parent  to  child  is  not,  alone,  evidence  of 

undue  influence  jy 

VACCINATION.— See  SCHOOLS. 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

when  physical  examination  required  to  qualify  employee 

of  railroad  is  waived  by  employer 267 

attorneys  for  a  high  school  board  cannot,  by  stipulation, 

waive  benefit  to  district  of  future  legislation 368 

what  is  not,  as  a  matter  of  law,  a  waiver  by  tenant  of  the 

right  to  recoup  damages  in  action  for  rent 610 

WILLS. 

when  power  to  devisee  of  equitable  life  estate  is  limited 

to  creating  spendthrift  trust 11 

execution  in  excess  of  power,  if  severable,  is  void  only  as 

to  the  excess 11 

a  trust  may  be  created  to  remove  income  of  property  from 

control  of  beneficiary  and  creditors li 

statement  of  rule  against  perpetuities — when  trusts  created 

under  a  power  do  not  violate  rule  against  perpetuities. .     12 
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WILLS.— Continued,  page. 

restriction  upon  alienation  need  not  be  in  express  terms — 
restraint  upon  alienation  is  allowed  by  the  creation  of  a 
spendthrift  trust  12 

possibility  of  a  void  appointment  under  a  power  does  not 
render  power  void  as  against  perpetuities  rule 12 

an  executory  devise  is  a  substantial  interest — rule  as  to 
descendibility  of  an  executory  interest 42 

when  interest  of  executory  devisee  descends  to  his  heirs. .     43 

mental  capacity  must  be  determined  as  of  date  of  will  in 
question  though  it  is  a  copy  of  a  former  will 54 

when  decree  setting  aside  will  should  not  be  reversed  on 
the  evidence — when  refusal  to  take  issue  of  undue  in- 
fluence from  jury  will  not  reverse 54 

when  paper  signed  by  testatrix  is  admissible  on  question 
of  her  mental  capacity 54 

when  limitation  of  interest  to  a  life  estate  applies  to  pre- 
ceding devise  of  land 105 

a  contingent  remainder  is  destroyed  by  conveyance  of  life 
estate  and  reversion  to  same  person 196 

executor  has  such  an  interest  in  will  as  authorizes  him  to 
appeal  from  order  denying  probate 401 

what  proof  of  execution  sufficient  to  admit  will  to  probate.  401 

when  the  word  **heirs"  cannot  be  construed  to  mean  "chil- 
dren"— rule  in  Shelley's  case 416 

court  of  equity  cannot  assume  jurisdiction  to  construe  a 
will  which  is  not  ambiguous 416 

when  a  court  of  equity  cannot  assume  jurisdiction  to  re- 
move a  cloud  from  title 416 

courts  favor  construction  of  will  giving  an  estate  of  in- 
heritance to  the  first  devisee — ^when  death  of  devisee  be- 
fore that  of  testator  is  contemplated 521 

when  gift  over  does  not  include  children  of  a  person  who 
was  dead  when  will  was  made 521 

when  a  devisee  takes  a  life  estate  under  section  6  of  the 
Conveyances  act  but  is  vested  with  the  fee  as  an  heir 
until  a  child  shall  be  born  to  her 537 

where  a  will  should  be  probated — when  will  executed  in 
Illinois  need  not  be  probated  here 580 

the  language  of  section  9  of  the  Wills  act,  relating  to  au- 
thenticated copies  of  wills  probated  in  foreign  States, 
construed 580 

what  necessary  before  copy  of  will  is  evidence  of  title — 
recording  copy  of  will  in  office  of  circuit  clerk  does  not 
make  it  evidence  of  title 580 
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WITNESSES.                                                                        PAGE, 
husband  of  defendant  in  proceeding  to  register  title  cannot 
testify  in  favor  of  wife  where  the  applicants  are  suing 
as  heirs-at>law  42 

WORDS  AND  PHRASES. 

word  "impanel"  includes  all  steps  in  formation  of  jury 

preceding  the  oath 39 

the  word  ^'accident"  is  not  a  technical  term — meaning  of 

word  "accident"  in  Compensation  act 368 

when  word  "heirs"  cannot  be  construed  to  mean  "children"  416 

WORKMEN'S  COMPENSATION. 

statements  of  deceased  employee  as  to  how  he  was  injured 
cannot  be  testified  to 90,    67 

when  coroner's  verdict  is  admissible  in  action  under  the 
Compensation  act  67 

what  statements  of  injured  employee  to  his  physician  are 
and  are  not  admissible 90 

an  award  must  be  based  upon  competent  evidence — what 
finding  is  beyond  province  of  coroner's  jury 90 

liability  imposed  by  section  31  of  Compensation  act  of 
1913  is  not  limited  to  contractors 99 

what  agreement  between  employer  and  employee  does  not 
make  them  partners 99 

the  mere  fact  that  an  employment  is  for  one  job  does  not 
make  it  casual  100 

when  motion  to  quash  writ  of  certiorari  to  review  order 
of  Industrial  Board  is  properly  overruled 154 

retail  coal  dealer  is  not  engaged  in  extra-hazardous  busi- 
ness— fact  that  he  hires  teams  to  deliver  coal  does  not 
make  him  a  carrier  by  land  under  the  statute 154 

section  29  of  Compensation  act  is  not  invalid 214 

when  employment  of  a  plumber  is  not  casual — rule  as  to 
when  owner  of  building  is  engaged  in  maintaining  it. . .  215 

when  physical  examination,  required  to  qualify  employee 
of  railroad,  is  waived  by  employer 267 

to  avoid  the  Compensation  act  a  railroad  company  must 
show  that  employee  was  injured  while  engaged  in  inter- 
State  commerce 267 

meaning  of  word  "accident,"  as  used  in  Compensation  act.  378 

Compensation  act  is  intended  to  cover  all  liabilities  of  em- 
ployers for  injuries  to  employees 378 

when  death  of  employee  is  from  accident  rather  than  from 
an  occupational  disease  378 
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WORKMEN'S  COMPENSATION.— Co«^mM^d.  page. 

when  decision  of  Industrial  Board  is  conclusive — when 
decision  is  not  void  for  want  of  jurisdiction 554 

what  cannot  be  inquired  into  on  application  for  judgment 
on  award  of  Industrial  Board 554 
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